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PEEFACE 

TO 

THE     SECOND    VOLUME 


In  placing  before  the  public  this  concluding  portion 
of  my  treatise  I  would  refer  my  readers  to  the  pre- 
face to  the  first  volume  for  an  account  of  its  general 
scope  and  method.  The  present  volume  bears  the  title 
"War  and  Neutrahty,"  although  Parts  11.  and  III. 
alone  treat  of  these  subjects,  whereas  Part  I.  is  devoted 
to  Settlement  of  State  Differences.  It  would  perhaps 
have  seemed  more  consistent  to  deal  with  this  last 
topic  in  Volume  I.  ;  for  a  condition  of  peace  must  be 
considered  as  existing  even  at  a  time  when  use  is 
being  made  of  the  machinery  for  the  compulsory 
settlement  of  differences.  But  it  is,  at  any  rate,  not 
unusual  to  treat  this  topic  in  an  introductory  chapter 
in  the  discussion  of  War  and  Neutrahty. 

The  reader  will  find  that  notice  is  taken  of  all 
incidents  of  legal  interest  which  occurred  during  the 
recent  Chino-Japanese,  South  African,  and  Kusso- 
Japanese  Wars.  If  he  belong  to  the  rather  numerous 
class  of  those  who  assert  that  there  is  no  stability  in 
the  rules  of  International  Law,  which  are  altering 
every  day  and,  in  an  especial  measure,  during  the 
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are  sometimes  inaccurate.     I  have  also  appended  the 

Foreign  Enlistment  Act,   1870,  the  Naval  Prize  Act, 

1864,  and  the  Naval  Prize  Courts  Act,  1894;  ^^^7 

will,  I  think,  be  serviceable  equally  to  English  and  to 

foreign  students. 

An    arrangement   has   been  made  by  which    the 

printers   have  had   this   present  volume  indexed  in 

such   a   way   as   to  facilitate   reference  to  the  first 

volume  also.     My  grateful  thanks  are  again  due  to 

Mr.  Addis   and   to  Mr.  Bucknill  for  their  valuable 

assistance. 

L.   OPPENHEIM. 

Thb  London  School  of  Economics  and 
Political  Science  (University  of  London), 
Clare  Market,  London,  "W.C.  : 
October  24,  1905. 


ABBEEVIATIONS 

OP  TITLES  OF  BOOKS,  ETC.,  QUOTED  IN  THE  TEXT 


The  books  referred  to  are,  as  a  rule,  quoted  with  their  full  titles 
and  the  date  of  their  publication.  But  certain  books  and 
periodicals  which  are  very  often  referred  to  throughout  this  work 
are  quoted  in  an  abbreviated  form,  as  follows : — 

Annuaire    de    I'lnstitut    de   Droit    Inter- 
national 
Bluntschli,  Das  moderne  Volkerrecht  der 

civilisirten     Staaten     als      Eechtsbuch 

dargestellt,  3rd  ed.  (1878). 
Boeck,  De  La  Propri6t6  Priv^e  Ennemie 

Sous  Pavilion  Ennemi  (1882). 
Bonfils,   Manuel   De  Droit    International 

Public,  4th  ed.  by  Fauchille  (1904). 
Bulmerincq,  Das  Volkerrecht  (1887). 
Calvo,  Le  Droit  International,  etc.,  5th  ed., 

6  vols.  (1896). 
Despagnet,  Cours  De  Droit  International 

Public,  2nd  ed.  (1899). 
Dupuis,  Le  Droit  De  La  Guerre  Maritime 

D'apr6s  Les   Doctrines   Anglaises  Con- 

temporaines  (1899), 
Field,  Outhnes  of  an  International  Code, 

2  vols.  (1872-1873). 
Fiore,  Nouveau  Droit  International  Public, 

deuxieme   Edition,   traduite  de   I'ltalien 

et  annot6e  par  Antoine,  3  vols.  (1885). 
Gareis,     Institutionen    des    Volkerrechts, 

2nd  ed.  (1901). 
Gessner,  Le  Droit  Des  Neutres  Sur  Mer 

(1865). 
Grotius,  De  Jure  Belli  ac  Pacis  (1625). 


Annuaire  = 

Bluntschli  = 

Boeck  = 

Bonfils  = 

Bulmerincq  = 

Calvo  = 

Despagnet  = 

Dupuis  = 

Field  = 

Fiore  = 

Gareis  = 

Gessner  = 

Grotius  = 


ABBREVIATIONS  OF  TITLES  OF  BOOKS,  ETC., 


Hague  : 

Eegulations 

Hall 

Halleck  = 

Hartmann  : 

Hautefeuille  = 

Hefifter 

Heilbom,         : 
Eechte 


Heilborn,  = 
System 

Holland,  = 

Prize  Law 

Holland,  = 

Studies 

Holland,  = 

Jurisprudence 

Holland,  = 

War 

Holtzendorff  = 

Kleen  = 

Kliiber  = 

Kriegs-  = 
gebrauch 


Hague  Eegulations  respecting  the  Laws 
and  Customs  of  War  on  Land,  adopted 
by  the  Hague  Peace  Conference  of  1899. 

Hall,  A  Treatise  on  International  Law 
4th  ed.  (1895). 

Halleck,  International  Law,  3rd  English 
ed.  by  Sir  Sherston  Baker,  2  vols.  (1893). 

Hartmann,  Institutionen  des  praktischen 
Volkerrechts  in  Friedenszeiten  (1874). 

Hautefeuille,  Des  Droits  Et  Des  Devoirs 
Des  Nations  Neutres  En  Temps  De 
Guerre  Maritime,  3  vols.  (2nd  ed.  1858). 

Heffter,  Das  Europaische  Volkerrecht  der 
Gegenwart,  8th  ed.  by  Geffcken  (1888). 

Heilborn,  Eechte  und  Pflichten  der 
Neutralen  Staaten  in  Bezug  auf  die 
wahrend  des  Krieges  auf  ihr  Gebiet  iiber- 
tretenden  Angehorigen  einer  Armee  und 
das  dorthin  gebrachte  Kriegsmaterial 
der  Kriegfiirhrenden  Partheien  (1888). 

Heilbom,  Das  System  des  Volkerrechts 
entwickelt  aus  den  volkerrechtlichen 
Begriffen  (1896). 

Holland,  A  Manual  of  Naval  Prize  Law 
(1888). 

Holland,  Studies  in  International  Law 
(1898). 

Holland,  The  Elements  of  Jurisprudence, 
6th  ed.  (1893). 

Holland,  The  Laws  and  Customs  of  War 
on  Land,  as  defined  by  the  Hague  Con- 
vention of  1899  (1904). 

Holtzendorff,  Handbuch  des  Volkerrechts, 
4  vols.  (1885-1889). 

Lois  et  Usages  De  La  Neutrality,  2  vols. 
(1900). 

Kliiber,  Europaisches  Volkerrecht,  2nd  ed. 

by  Morstadt  (1851). 
Kriegsgebrauch  im  Landkriege  (1902). 
(Heft  31  der  kriegsgeschichtlichen 
Einzelschriften,  herausgegeben  vom 
Grossen  Generalstabe,  Kriegsgeschicht- 
liche  Abtheilung  I.) 
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Lawrence  = 

Lawrence,  = 

Essays 

Lawrence,  = 
War 

Liszt  = 

Longuet  = 

Lorimer  = 

Maine  = 

Manning  = 


Martens  = 

Martens,  G.F.= 

Martens,  E. 
Martens,  N.  R. 
Martens,  N.  S. 
Martens,  N.  E.  G. 
Martens,  N.  E.  G., 
Martens,         = 

Causes 

C616bres 
M6rignhac       = 

Nys  = 

Ortolan  = 

Perels  = 

Phillimore       = 

Piedelifevre      = 
Pillet  = 


Lawrence,  The  Principles  of  International 

Law,  3rd  ed.  (1900). 
Lawrence,    Essays    on     some     Disputed 

Questions  of  Modern  International  Law, 

2nd  ed.  (1885). 
Lawrence,  War  and  Neutrality  in  the  Far 

East,  2nd  ed.  (1904). 
Liszt,  Das  Volkerrecht,  3rd  ed.  (1904). 
Longuet,  Le  Droit  Actuel  De  La  Guerre 

Terrestre  (1901). 
Lorimer,   The   Institutes  of  International 

Law,  2  vols.  (1883-1884). 
Maine,  International  Law,  2nd  ed.  (1894). 
Manning,   Commentaries  on   the   Law  of 

Nations,    new    ed.    by    Sheldon    Amos 

(1875)- 
Martens,  Volkerrecht,  German  translation 
of  the  Eussian  original  in  2  vols.  (1883). 
G.  P.  Martens,  Precis  Du  Droit  Des  Gens 
Moderne  De  I'Europe,  nouvelle  6d.  by 
Verg6,  2  vols.  (1858). 

N      These     are     the     abbreviated 

quotations  of  the   different  parts 

nof    Martens,    Eecueil   de   Trait6s 

(see  p.  94  of  vol.  I.),  which  are  in 

2nd  serJ  common  use. 

Martens,  Causes   C616bres   du    Droit   des 

Gens,  5  vols.,  2nd  ed.  (1858-1861). 

M6rignhac,  Les  Lois  Et  Coutumes  De  La 
Guerre  Sur  Terre  (1903). 

Nys,  Le  Droit  International,  vol.  i.  (1904). 

Ortolan,  Eegles  Internationales  et  Diplo- 
matic de  la  Mer,  2  vols.,  3rd  ed.  (1856). 

Perels,  Das  Internationale  offentliche  See- 
recht  der  Gegenwart,  2nd  ed.  (1903). 

Phillimore,  Commentaries  upon  Inter- 
national Law,  4  vols.  3rd  ed.  (1879- 
1888). 

Piedeli6vre,  Precis  De  Droit  International 
Public,  2  vols.  (1894-1895). 

Pillet,  Les  Lois  Actuelles  De  La  Guerre 
(1901). 
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Pradier-  Fod6r6 = 

Pufendorf  = 

E.G.  = 

E.I. 

Eivier  = 

Taylor  = 

Testa  = 

Twiss  = 

Ullmann  = 

U.S.  Naval  = 
War  Code 


Vattel 
Walker 

Walker, 
History 

Walker, 
Science 

Westlake 

Westlake, 
Chapters 

Wharton 

Wheaton 


Pradier-Fod6r6,  Traits  De  Droit  Inter- 
national Public,  7  vols.  (1885-1897). 

Pufendorf,  De  Jure  Naturae  et  Gentium 
(1672). 

Eevue  G6n6rale  De  Droit  International 
Public. 

Eevue  De  Droit  International  Et  De 
Legislation  Compar^e. 

Eivier,  Principes  Du  Droit  Des  Gens, 
2  vols.  (1896). 

Taylor,  A  Treatise  on  International  Public 
Law  (1901). 

Testa,  Le  Droit  Public  International  Mari- 
time, traduction  du  Portugais  par 
Boutiron  (1886). 

Twiss,  The  Law  of  Nations,  2  vols.,  2nd  ed. 
(1884,  1875). 

Ullmann,  Volkerrecht,  1898. 

The  Laws  and  Usages  of  War  at  Sea, 
published  on  June  27,  1900,  by  the 
Navy  Department,  Washington,  for  the 
use  of  the  U.S.  Navy  and  for  the  infor- 
mation of  all  concerned. 

Vattel,  Le  Droit  Des  Gens,  4  books  in 
2  vols.,  nouvelle  6d.  (Neuchatel,  1773). 

Walker,  A  Manual  of  Public  International 
Law  (1895). 

Walker,  A  History  of  the  Law  of  Nations, 

vol.  i.  (1899). 
Walker,  The  Science  of  International  Law 

(1893)- 
Westlake,  International  Law,  vol.  i.  (1904). 
Westlake,   Chapters  on  the   Principles  of 

International  Law  (1894). 
Wharton,  A  Digest  of  the  International 

Law  of  the  United  States,  3  vols.  (1886). 
Wheaton,  Elements  of  International  Law, 

8th  American  ed.  by  Dana  (1866). 


CASES    CITED 


ACTAEON,  470 

Adonis,  416,  419 
Alabama,  358 
Alexander,  419 
Andre,  Major,  161 
Ann,  97 

Ann  Catherina,  97 
Ann  Green,  207 
Anna,  392 
Apollo,  467 
Asgill,  Captain,  261 
Askold,  373 
Atalanta,  452 
Aurora,  374 

Bbnito  estenger,  206 
Bermuda,  414,  434 
Betsy,  413 
Bougainville,  192 
Bundesrath,  435,  437.  473 

Calypso,  412 
Camille,  377 
Captain  W.  Menzel,  331 
Carolina,  449 
Caroline,  331,  451 
Cesarewitch,  374 
Charlotta,  416 
Circassian,  408 
Columbia,  410,  419 
Commercen,  435 

Daifje,  236 

De  Wiitz  V.  Hendricks,  380 
Diana,  195,  373 
Discovery,  192 


Dogger  Bank,  7 
Doelwijk,  440,  476,  477 
Duclair,  British  coal  vessels   at, 
396 

El  Arish,  240 
Elba,  376 
Elisabeth,  195,  416 
Eliza  and  Katy,  467 
Elsebe,  466 
Euridice,  377 
Exchange,  419 

Fanny,  465 

Felicity,  470 
Flinders,  193 
Florida,  392 
Forsigtigheten,  377 
Fortuna,  416 
Fox  and  other,  475 
Franciska,  400,  407,  409,  410 
Freden,  390 
Frederik  Moltke,  416 
Freundschaft,  97 
Friendship,  449 

General,  437 
General  Armstrong,  391 
General  Hamilton,  418 
Genoa,  Capitulation  of,  237 
German  contract  for  cutting  trees 

in  French  forests,  296 
Grossovoi,  373 
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Hale,  Captain  Nathan,  162 
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Henrik  and  Maria,  403 
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CHAPTER   I 

AMICABLE   SETTLEMENT  OF   STATE   DIFFEBENCES 


State  Differences  and  their  Amicable  Settlement 
IN  General 

Twiss,  II.  §§  1-3— Ullmann,  §  131— Bulmerineq  in  Holtzendorff,  IV. 
pp.  5-12— Hefifter,  §§  105-107— Eivier,  II.  §  57— Bonfils,  No.  930— 
Pradier-Fodere,  IV.  Nos.  2580-2583— Calvo,  III.  §§  1670-1671 — 
Martens,  II.  §§  101-102— Fiore,IL  Nos.  1192-1198 — "Wagner,  "  Zur 
Lehre  von  den  Streiterledigungsmitteln  des  Volkerrechts  "  (1900). 

§   I .  International  differences  may  arise   from    a  Legal  and 
variety  of  grounds.     Between  the  extreme  causes  of  i^tel^"^^ 
a  simple  and  comparatively  unimportant  act  of  dis-  national 
courtesy  committed  by  one   State  against   another,  ences 
on  the  one  hand,   and,  on   the   other,  of  so  gross 
an  insult  as  must  necessarily  lead  to  war,  there  are 
many  other  grounds  varying  in  nature  and  impor- 
tance.    State   differences  are  correctly  divided  into 
legal  and  political.     Legal  differences  arise  from  acts 
for   which  States  have  to  bear  responsibility,  be  it 
acts  of  their  own  or  of  their  Parliaments,  judicial  and 
administrative  oflScials,  armed  forces,  or  individuals 
living   on  their  territory. ^     Political  differences  are 
the   result  of  a  conflict  of  political  interests.     But 
although   this   distinction   is   certainly  theoretically 
correct  and  of  practical  importance,  in  practice  a 
sharp   line   can  frequently  not  be  drawn.      For  in 

*  See  above,  Vol.  I.  §  149. 
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many  cases  States  either  hide  their  political  interests 
behind  a  claim  for  an  alleged  injury,  or  they  make 
a  positive,  but  comparatively  insignificant,  injury  a 
pretext  for  the  carrying  out  of  political  ends. 
Nations  which  have  been  for  years  facing  each 
other  armed  to  the  teeth,  waiting  for  a  convenient 
moment  to  engage  in  hostilities,  are  only  too  ready 
to  obliterate  the  boundary  line  between  legal  and 
political  differences.  Between  such  nations  a  condi- 
tion of  continuous  friction  prevails  which  makes  it 
difficult,  if  not  impossible,  in  every  case  which  arises 
to  distinguish  the  legal  from  the  political  character 
of  the  difference. 
Inter-  §  2.  It   is    oftcu    maintained    that    the   Law   of 

Law°not     Nations   is    concerned   with   legal   differences   only, 
exciu-        political  differences  being  a  matter  not  of  law  but  of 

sivclv  •      •  • 

concerned  politics.  Now  it  is  certainly  true  that  only  legal 
Legal  Dif-  differences  can  be  settled  through  a  juristic  decision 
ferences.  of  the  Underlying  juristic  question,  whatever  may 
be  the  way  in  which  such  decision  is  arrived  at. 
But  although  political  differences  cannot  be  the 
object  of  a  juristic  decision,  they  maybe  settled  short 
of  war  by  some  amicable  or  compulsive  means. 
And  legal  differences,  although  within  the  scope  of 
a  juristic  decision,  may  be  of  such  kinds  as  to 
prevent  the  parties  from  submitting  them  to  such 
decision,  without  being  thereby  of  such  a  nature  that 
they  cannot  be  settled  peaceably  at  all.  Moreover, 
although  the  distinction  between  legal  and  political 
differences  is  certainly  correct  in  theory  and  of  im- 
portance in  practice,  nevertheless  in  practice  a  sharp 
line  frequently  cannot  be  drawn,  as  has  just  been 
pointed  out.  Therefore  the  Law  of  Nations  is  not 
exclusively  concerned  with  legal  differences,  for  in 
fact  all  amicable  means  of  settling  legal  differences 
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are  at  the  same  time  means  of  settling  political 
differences,  and  so  are  two  of  the  compulsive  means 
of  settling  differences — namely,  pacific  blockade  and 
intervention. 

§  3.  Political  and  legal  differences  may  be  settled  Amicable 
either  by  amicable  or  by  compulsive  means.     There  dist?nc-'^^ 
are  four  kinds  of  amicable  means — namely,  negotia-  ^^^p^j. 
tion  between  the  parties,  good  offices  of  third  parties,  sive  settle- 
mediation,  and  arbitration.^     And  there  are  also  four  Differ- 
kinds  of  compulsive  means — namely,  retorsion,  repri-  ^"°®^- 
sals  (including  embargo),  blockade,  and  intervention 
of  third  States.     No  State  is  allowed  to  make  use 
of  compulsive  means  before  the  amicable  means  of 
negotiation  has  been  tried,  but  there  is  no  necessity 
for  the  good  offices  or  mediation  of  third  States,  and 
eventually  arbitration,  to  be  tried  beforehand  also. 
Frequently,  however.  States  nowadays  make  use  of 
the  so-called  Compromise  Clause^  in  their  treaties, 
stipulating     thereby    that    any    differences    arising 
between    the    contracting    parties    with   regard   to 
matters  regulated  by,  or  to  the  interpretation  of,  the 
respective  treaties  shall  be  settled  through  the  ami- 
cable means  of  arbitration  to  the  exclusion  of  all 
compulsive    means.     And    there    are    even    a   few 
examples  of  States  which  have    concluded  treaties 
stipulating   that   all   differences,  without   exception, 
that  might  arise  between  them  should  be  amicably 
settled  by  arbitration.^     These  exceptions,  however, 

^  Some  writers  (see  Hall,  §118,  of  these  means,  which  alone  well 
and    Heilborn,    System,   p.    404)  justifies    their    treatment;    more- 
refuse   to   treat  negotiation,  good  over,  there  are  already  some  posi- 
offices,  and  mediation  as  means  of  tive   legal  rules  in  existence  con- 
settling  differences,  because  they  cerning  these  means — see  Hague 
cannot  find  that  these  means  are  Arbitration  Treaty,  articles  2-7  and 
of   any   legal   value,   it   being  in  9-14 — and  oihers  wiU  in  time,  no 
the  choice  of  the  parties  whether  doubt,  be  established, 
or     not    they     agree    to     make  *  See  above,  Vol.  I.  §  553. 
use  of  them.     They  forget,  how-  '  See  below,  §  17. 
ever,  the  enormous  political  value 
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only  confirm  the  rule  that  no  international  legal  duty- 
exists  for  States  to  settle  their  differences  amicably 
through  arbitration,  or  even  to  try  to  settle  them 
in  this  way,  before  they  make  use  of  compulsive 
means. 


II 
Negotiation 


TwisB,  II.  §  4 — Taylor,  §§  359-360— Heffter,  §  107 — Bulmerincq  in 
Holtzendorff,  IV.  pp.  13-17 — Ullmann,  §  132 — Bonfils,  Nos.  93 1- 
932 — Pradier-Fod^r^,  VI.  Nos.  2584-2587 — Rivier,  II.  §  57 — Calvo, 
III.  §§  1672-1680— Martens,  II.  §  103. 

In  what  §  4.  The    simplest    means   of  settling   State   dif- 

Srcon-  ferences,  and  that  to  which  States  resort  regularly 
sists.  before  they  make  use  of  other  means,  is  negotiation. 
It  consists  in  such  acts  of  intercourse  between  the 
parties  as  are  initiated  and  directed  for  the  purpose 
of  effecting  an  understanding  and  thereby  amicably 
settling  the  difference  that  has  arisen  between  them,^ 
Negotiation  as  a  rule  begins  by  a  State  complaining 
of  a  certain  act,  or  lodging  a  certain  claim  with 
another  State.  The  next  step  is  a  statement  from  the 
latter  making  out  its  case,  which  is  handed  over  to 
the  former.  It  may  be  that  the  parties  come  at  once 
to  an  understanding  through  this  simple  exchange  of 
statements.  If  not,  other  acts  may  follow  according 
to  the  requirements  of  the  special  case.  Thus,  for 
instance,  other  statements  may  be  exchanged,  or  a 
conference  of  diplomatic  envoys,  or  even  of  the 
heads  of  the  States  at  variance,  may  be  arranged  for 
the  purpose  of  discussing  the  differences  and  pre- 
paring the  basis  for  an  understanding. 

^  See  above,  Vol.  I.  §§  477-482,  where  the  international  transaction 
of  negotiation  in  general  is  discussed. 
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§  5.  The  signatory  Powers  of  the  Hague  Conven-  inter- 
tion   for   the   peaceful   settlement    of    international  commL- 
differences   (articles    9-14)  recommend    that,   if  the  sions  of 
ordinary  diplomatic  negotiation  has  failed  to  settle 
differences,  the  parties  shall  institute  an  International 
Commission  of  Inquiry  ^  for  the  purpose  of  elucidating 
the  facts  underlying  the  difference  by  an  impartial 
and  conscientious  investigation.     The  rules  laid  down 
by  the  Convention   for   such    commissions    are   the 
following : — 

The  Commission  is  to  be  constituted  by  a  special 
treaty  between  the  conflicting  parties,  and  such  treaty 
is  to  specify  the  facts  that  are  to  be  examined,  the 
extent  of  the  powers  of  the  commissioners,  and  the  pro- 
cedure to  be  followed.  Both  sides  must  be  heard  at 
the  inquiry.  The  forms  and  periods  of  procedure  have 
to  be  specified  by  the  Commission  itself,  in  case  they 
are  not  stipulated  by  the  treaty  arranging  an  inquiry. 
The  formation  of  the  Commission,  if  not  otherwise 
stipulated,  takes  place  by  each  party  appointing 
two  Commissioners,  who  together  choose  an  umpire. 
After  having  elucidated  the  facts,  the  Commission 
makes  a  Eeport  and  communicates  it,  signed  by  all 
the  members  of  the  Commission,  to  the  conflicting 
Powers.  This  report  is  absolutely  limited  to  a  state- 
ment of  the  facts,  it  has  in  no  way  the  character  of  an 
arbitral  award,  and  it  leaves  the  conflicting  parties 
entire  freedom  as  to  the  effect  to  be  given  to  such 
statement.^ 

*  See  Holls,  The    Peace   Con-  on  its  way  to  the  Far  East,  fired 

ference  at  the  Hague  (1900),  pp.  into  the  Hull  fishing  fleet  off  the 

203-320.  Dogger  Bank,  in  the  North  Sea, 

''  The   first   occasion   when  an  whereby  two  fishermen  were  killed 

International       Commission      of  and  considerable  damage  was  done 

Inquiry   was   instituted   arose   in  to  several  trawlers.    Great  Britain 

1904.     On  October  24  of  that  year,  demanded  from  Russia  not  only 

during  the  Eusso-Japanese   war,  an   apology  and  ample  damages, 

the  Russian  Baltic  fleet,  which  was  but  also  severe  punishment  of  the 
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Effect  of  §  6.  The  effect  of  negotiation  may  be  to  make 
Negotia-  -^  apparent  that  the  parties  cannot  come  to  an 
amicable  understanding  at  all.  But  frequently  the 
effect  is  that  one  of  the  parties  acknowledges  the 
claim  of  the  other  party.  Again,  sometimes  negotia- 
tion results  in  a  party,  although  it  does  not  acknow- 
ledge the  opponent's  alleged  rights,  waiving  its  own 
rights  for  the  sake  of  peace  and  for  the  purpose  of 
making  friends  with  the  opponent.  And,  lastly,  the 
effect  of  negotiation  may  be  a  compromise  between 
the  parties.  Frequently  the  parties,  after  having 
come  to  an  understanding,  conclude  a  treaty  by 
which  they  embody  the  terms  of  the  understanding 
arrived  at  through  negotiation.  The  practice  of  every- 
day life  shows  clearly  the  great  importance  of  nego- 
tiation as  a  means  of  settling  international  differences. 
The  modern  development  of  international  traffic  and 
transport,  the  fact  that  individuals  are  constantly 
travelling  on  foreign  territories,  the  keen  interest 
taken  by  all  powerful  States  in  colonial  enterprise, 

officer  responsible  for  the  outrage.  Commission  states  that  no  torpedo- 
As  Russia  maintained  that  the  boats  had  been  present,  that  the 
firing  of  the  fleet  was  caused  hy  opening  of  fire  on  the  part  of  the 
the  approach  of  some  Japanese  Baltic  fleet  was  not  justifiable,  that 
torpedo-boats,  and  that  she  could  Admiral  Rojdestvensky,  the  com- 
therefore  not  punish  the  officer  in  mander  of  the  Baltic  fleet,  was 
command,  the  parties  agreed  upon  responsible  for  the  incident,  but 
the  establishment  of  an  Inter-  that  these  facts  were  "  not  of  a 
national  Commission  of  Inquiry,  nature  to  cast  any  discredit  upon 
which,  however,  was  charged  not  the  mihtary  qualities  or  the  hu- 
only  to  ascertain  the  facts  of  the  manity  of  Admiral  Rojdestvensky 
incident  but  also  to  pronounce  an  or  of  the^ersonncZ  of  his  squadron." 
opinion  concerning  the  responsi-  In  consequence  of  the  last  part 
bility  for  the  incident  and  the  of  this  report  Great  Britain  could 
degree  of  blame  attaching  to  the  not  insist  upon  any  punishment  to 
responsible  persons.  The  Com-  be  meted  out  to  the  responsible 
mission  consisted  of  five  naval  Russian  Admiral,  but  Russia  paid 
officers  of  high  rank — namely,  a  sum  of  65,000?.  to  indemnify  the 
one  British,  one  Russian,  one  victims  of  the  incident  and  the 
American,  one  French,  and  one  families  of  the  two  dead  fisher- 
Austrian,  who  sat  at  Paris  in  men. 
Febniary  1905.    The  report  of  the 
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and  many  other  factors,  make  the  daily  rise  of 
differences  between  States  unavoidable.  Yet  the 
greater  number  of  such  differences  are  always  settled 
throuoh  negotiation  of  some  kind  or  other. 


*D^^     l^^-J3^ 


III 

Good  Offices  and  Mediation 

Maine,  pp.  207-228— PhiUimore,  III.  §§  3-5— Twiss,  II.  §  7— Taylor, 
§§  359-360— ^Vheaton,  §  73— Bluntschli,  §§  483-487— Heffter,  §§  107 
-108— Bulmerincq  in  Holtzendorff,  IV.  pp.  17-30— Ullmann, 
§  133— Bonfils,  Nos.  933-943— Despagnet,  Nos.  480-483— Pradier- 
Fodere,  VI.  Nos.  2588-2593— Rivier,  II.  §  58— Calvo,  III.  §§  1682- 
1705 — Fiore,  III.  Nos.  1199-1201— Martens, II.  §  103— HoUs,  "The 
Peace  Conference  at  the  Hague"  (1900),  pp.  176-203. 

§  7.  When  parties  are  not  inclined  to  settle  their  Occasions 
differences  by  negotiation,  or  when  they  have  nego-  officesand 
tiated  without  effecting  an  understanding,  a  third  ^edia- 
State  may  procure  a  settlement  through  its  good 
offices  or  its  mediation,  whether  only  one  or  both 
parties  have  asked  for  the  help  of  the  third  State  or  the 
latter  has  spontaneously  offered  it.  There  is  also 
possible  a  collective  mediation,  several  States  acting 
at  the  same  time  as  mediators.  It  is  further  possible 
for  a  mediatorial  Conference  or  Congress  to  meet 
for  the  purpose  of  discussing  the  terms  of  an  under- 
standing between  the  conflicting  parties.  And  it 
must  be  especially  mentioned  that  good  offices  and 
mediation  are  not  confined  to  the  time  before  the 
differing  parties  have  appealed  to  arms ;  they  may 
also  be  offered  and  sought  during  hostihties  for  the 
purpose  of  bringing  the  war  to  an  end.  It  is  during 
war  in  particular  that  good  offices  and  mediation  are 
of  great  value,  neither  of  the  belligerents  as  a  rule 
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being  inclined  to  open  peace  negotiations  on  his  own 
account. 
Eight  and       §  8.  As  a  rule,  no  duty  exists  for  a  third  State  to. 
offering,     ^ffer  its  good  offices  or  mediation,  or  to  respond  to  a 
request^     rcqucst  of  the  conflicting  States  for  such,  nor  is  it, 
rendering    as  a  rulc,  the  duty  of  the  conflicting  parties  them- 
officesand  sclves  to  ask  or  to  accept  a  third  State's  good  ofiices 
Media-       ^^^  mediation.     But  by  special  treaty  such  duty  may 
be  stipulated.     Thus,  for  instance,  by  article  8  of  the 
Peace  Treaty  of  Paris  of  March  30,   1856,  between 
Austria,     France,    Great    Britain,    Prussia,   Eussia, 
Sardinia,  and  Turkey,  it  was  stipulated  that,  in  case 
in  the  future   such   difference    as   threatened   peace 
should  arise  between  Turkey  and  one  or  more  of  the 
signatory  Powers,  the  parties  should  be  obliged,  before 
resorting  to  arms,  to  ask  for  mediation  of  the  other 
signatory  Powers.     Thus,  further,  article   12  of  the 
General  Act  of  the  Berlin  Congo  Conference  of  1885 
stipulates  that,  in   case    a  serious  difference  should 
arise   between   some   of    the   signatory    Powers   as 
regards   the   Congo   territories,   the   parties   should, 
before  resorting  to  arms,  be  obliged  to  ask  the  other 
signatory  Powers   for   their  mediation.     And  lately 
the  Hague  Convention  for  the  peaceful  settlement  of 
international  differences  laid  down  some  stipulations 
respecting  the  right  and  duty   of  good   offices   and 
mediation,  which  will  be  found  below  in  §  10. 
Good  §  9.  Diplomatic  practice  frequently  does  not  dis- 

craS^-  tinguish  between  good  offices  and  mediation.  But 
tinction  although  good  officcs  may  easily  develop  into  media- 
tion, tion,  they  must  not  be  confounded  with  it.  The 
difference  between  them  is  that,  whereas  good 
offices  consist  in  various  kinds  of  actions  tending  to 
call  negotiations  between  the  conflicting  States  into 
existence,  mediation  consists  in  a  direct  conduct  of 
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negotiations  between  the  differing  parties  on  the  basis 
of  proposals  made  by  the  mediator.  Good  offices 
seek  to  induce  the  conflicting  parties,  who  are  either 
not  at  all  inclined  to  negotiate  with  each  other  or 
who  have  negotiated  without  effecting  an  understand- 
ing, to  enter  or  to  re-enter  into  such  negotiations. 
Good  offices  may  also  consist  in  advice,  in  sub- 
mitting a  proposal  of  one  of  the  parties  to  the 
other,  and  the  like,  but  they  never  interfere  in  the 
negotiations  themselves.  On  the  other  hand,  the 
mediator  is  the  middleman  who  takes  part  in  the 
negotiations.  He  makes  certain  propositions  on  the 
basis  of  which  the  States  at  variance  may  come  to 
an  understanding.  He  even  conducts  the  negotia- 
tions himself,  always  anxious  to  reconcile  the  oppos- 
ing claims  and  to  appease  the  feeling  of  resentment 
between  the  parties.  All  the  efforts  of  the  mediator 
may  often,  of  course,  be  useless,  the  differing  parties 
being  unable  or  unwilling  to  consent  to  an  agreement. 
But  if  an  understanding  is  arrived  at,  the  position  of 
the  mediator  as  a  party  to  the  negotiation,  although 
not  a  participator  in  the  difference,  frequently  be- 
comes clearly  apparent  either  by  the  drafting  of  a 
special  act  of  mediation  which  is  signed  by  the  States 
at  variance  and  the  mediator,  or  by  the  fact  that  in 
the  convention  between  the  conflicting  States,  which 
stipulates  the  terms  of  their  understanding,  the 
mediator  is  mentioned. 

§   lo.  The   Hague    Convention   of    1899    for    the  Good 
peaceful  settlement  of  international  differences  under-  SSSon 
takes   in   its  articles    2-7    the  task  of  making   the  according 

to  the 

signatory  Powers  have  recourse  more  frequently  than  Hague  Ar- 
hitherto  to  good  offices  and  mediation,  and  of  creating  conven" 
a  new  and  particular  form  of  mediation.     Its  rules  *^°°- 
are  the  following  : — 
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(i)  The  signatory  Powers  agree  to  have  recourse, 
before  they  appeal  to  arms,  as  far  as  circumstances 
allow,  to  good  offices  or  mediation  (article  2). 
And  independently  of  this  recourse,  they  consider 
it  useful  that  signatory  Powers  who  are  strangers  to 
the  dispute  should,  on  their  own  initiative,  offer  their 
good  offices  or  mediation  (article  3).  A  real  legal 
duty  to  offer  good  offices  or  mediation  is  not  thereby 
created ;  the  usefulness  of  such  offer  only  is  recog- 
nised. In  regard  to  the  legal  duty  of  conflicting 
States  to  ask  for  good  offices  or  mediation,  it  is 
obvious  that,  although  literally  such  duty  is  agreed 
upon,  the  condition  "  as  far  as  circumstances  allow  " 
makes  it  more  or  less  illusory,  as  it  is  in  the  discre- 
tion of  the  parties  to  judge  for  themselves  whether  or 
not  the  circumstances  of  the  special  case  allow  their 
having  recourse  to  good  offices  and  mediation. 

(2)  The  signatory  Powers  agree  that  (article  3)  a 
right  to  offer  good  offices  or  mediation  exists  for 
those  of  them  who  are  strangers  to  a  dispute,  and 
that  this  right  exists  also  after  the  conflicting  parties 
have  appealed  to  arms.  Consequently,  every  signa- 
tory Power,  when  at  variance  with  another,  be  it 
before  or  after  the  outbreak  of  hostilities,  is  in  duty 
bound  to  receive  an  offer  made  for  good  offices  or 
mediation,  although  it  need  not  accept  such  offer. 
And  it  is  especially  stipulated  that  the  exercise  of 
the  right  to  offer  good  offices  or  mediation  can  never 
be  regarded  by  the  conflicting  States  as  an  unfriendly 
act  (article  3).  It  is,  further,  stipulated  (article  27) 
that  the  signatory  Powers  consider  it  their  duty 
to  remind  the  parties  in  a  serious  conflict  of  the 
permanent  Court  of  Arbitration,  and  that  the  advice 
to  have  recourse  to  this  Court  can  only  be  considered 
as  an  exercise  of  good  offices. 
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(3)  Mediation  is  defined  (article  4)  as  reconcilia- 
tion of  the  opposing  claims  and  appeasement  of  the 
feelings  of  resentment  between  the  conflicting  States, 
and  it  is  specially  emphasised  that  good  ofiices  and 
mediation  have  exclusively  the  character  of  advice. 

(4)  The  acceptance  of  mediation — and,  of  course, 
of  good  offices,  which  is  not  mentioned — does  not 
(article  7),  have  the  effect  of  interrupting,  delay- 
ing, or  hindering  mobilisation  or  other  preparatory 
measures  for  war,  or  of  interrupting  military  opera- 
tions when  war  has  broken  out  before  the  acceptance 
of  mediation,  unless  there  should  be  an  agreement 
to  the  contrary. 

(5)  The  functions  of  the  mediator  are  at  an  end 
(article  5)  when  once  it  is  stated,  either  by  one  of 
the  conflicting  parties  or  by  the  mediator  himself, 
that  the  means  of  reconciliation  proposed  by  him  are 
not  accepted. 

(6)  A  new  and  particular  form  of  mediation  is 
recommended  by  article  8.  Before  appealing  to 
arms  the  conflicting  States  choose  respectively  a  State 
as  umpire,  to  whom  each  intrusts  the  mission  of 
entering  into  direct  communication  with  the  umpire 
chosen  by  the  other  side  for  the  purpose  of  prevent- 
ing the  rupture  of  pacific  relations.  The  period  of 
the  mandate  extends,  unless  otherwise  stipulated,  to 
thirty  days,  and  during  such  period  the  conflicting 
States  cease  from  all  direct  communication  on  the 
matter  in  dispute,  which  is  regarded  as  referred 
exclusively  to  the  mediating  umpires,  who  must  use 
their  best  efforts  to  settle  the  difference.  Should 
such  mediation  not  succeed  in  bringing  the  conflicting 
States  to  an  understanding,  and  should  consequently 
a  definite  rupture  of  pacific  relations  take  place,  the 
chosen  umpires  are  charged  with  the  joint  task  of 
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taking    advantage    of    any   opportunity   to   restore 
peace. 
Value  §  II.  The  value  of  good  offices  and  mediation  for 

OffiJes^  the  amicable  settlement  of  international  conflicts,  be 
and  Medi-  [^  before  or  after  the  parties  have  appealed  to  arms, 
cannot  be  over-estimated.  Hostilities  have  been 
frequently  prevented  through  the  authority  and  the 
skill  of  mediators,  and  furiously  raging  wars  have 
been  brought  to  an  end  through  good  offices  and 
mediation  of  third  States.^  Nowadays  the  importance 
of  these  means  of  settlement  of  international  differ- 
ences is  even  greater  than  in  the  past.  The  outbreak 
of  war  is  under  the  circumstances  and  conditions  of 
our  times  no  longer  a  matter  of  indifference  to  all 
except  the  belligerent  States,  and  no  State  which  goes 
to  war  knows  exactly  how  far  such  war  may  affect 
its  very  existence.  If  good  offices  and  mediation 
interpose  at  the  right  moment,  they  will  in  many 
cases  not  fail  to  effect  a  settlement  of  the  conflict. 
The  stipulations  of  the  Hague  Convention  for  the 
peaceful  adjustment  of  differences  have  greatly  en- 
hanced the  value  of  good  offices  and  mediation  by 
giving  a  legal  right  to  Powers,  strangers  to  the 
dispute,  to  offer  their  good  offices  and  mediation 
before  and  during  hostilities. 

1  See  the  important    cases   of  national  Commission  of  Inquiry, 

mediation  discussed  by  Calvo,  III.  (See  p,  7,  note  2.)    And  the  good 

§§    1 684- 1 700,   and  Bonfils,  Nos.  offices  of   the    President    of   the 

936-942.     From  our  own  days  the  United  States  of  America  induced 

case  of  the  Dogger  Bank  incident  Russia  and  Japan,  in  August  1905, 

of    1904  may    be   quoted    as   an  to   open  the  negotiations    which 

example,  for  it  was  through  the  actually  led  to  the  conclusion  of 

mediation  of  France   that   Great  the  Peace  of  Portsmouth  on  Sep- 

Britain  and  Russia  agreed  upon  tember  5,  1905. 
the  establishment    of    an    Inter- 
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IV 

Arbitration 

Grotius,  II.  c.  23,  5  8— Vattel,  II.  §  329— Hall,  §  119— Westlake,  I. 
pp.  332-356— Lawrence,  §§  241-242 — Phillimore,  III.  §§  3-5 — Twiss, 
II.  §  5— Taylor,  §§  357-358— ^Vliarton,  III.  §  316— Bluntschli, 
§5  488-498— HeflFter,  §  109— Bulmerincq  in  Holtzendorff,  IV. 
pp.  30-58 — Ullmann,  §  134 — Bonfils,  Nos.  944-969 — Despagnet, 
Nos,  699-713 — Pradier-Fodere,  VI.  Nos.  2602-2630 — Rivier,  II. 
§  59 — Calvo,III.§§  1 706- 1 806 — Fiore,  II.  Nos.  1202-12 15 — Martens, 
II.  §  104 — Rouard  de  Card,  "L'arbitrage  international "  (1876) — 
M^rignhac,  "Traite  theorique  et  pratique  de  l'arbitrage  "  (1895) — 
Moore,  "  History  and  Digest  of  the  Arbitrations  to  which  the  United 
States  has  been  a  Party,"  6  vols.  (1898) — Darby,  "  International 
Arbitration,"  4th  ed.  (1904) — Dumas,  "Les  sanctions  de  l'arbitrage 
international  "  (1905) — LapradeUe  et  PoHtis,  "Recueil  des arbitrages 
intemationaux,"  I.  (1798-1855),  (1905). 

§  12.  Arbitration  is  the  name  for  the  determination  Concep- 
of  differences  between  States  through  the  verdict  of  bUrat/on!^" 
one  or  more  umpires  chosen  by  the  parties.  As  there 
is  no  central  political  authority  above,  and  no  such 
International  Court  as  could  exercise  jurisdiction 
over,  the  Sovereign  States,  State  differences,  unlike 
differences  between  private  individuals,  cannot  as  a 
rule  be  obligatorily  settled  in  courts  of  justice.  The 
only  way  in  which  a  settlement  of  State  differences 
through  a  verdict  may  be  arrived  at  is  that  the 
conflicting  States  voluntarily  consent  to  submit  them- 
selves to  a  verdict  of  one  or  more  umpires  chosen  by 
themselves  for  that  purpose. 

§  13.  It  is,  therefore,  necessary  for  such  conflict-  Treaty  of 
ing  States  as  intend  to  have  the  conflict  determined  tion.*^* 
by  arbitration  to  conclude  a  treaty  by  which  they 
agree  to  this  course.  Such  treaty  of  arbitration 
involves  the  obligation  of  both  parties  to  submit  in 
good  faith  to  the  decision  of  the  arbitrators.  Fre- 
quently a  treaty  of  arbitration  will   be   concluded 
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after  the  outbreak   of  a  difference,   but  it  also  fre- 
quently   happens    that    States    concluding    certain 
treaties   stipulate  therein  at  once,  by  the  so-called 
Compromise    Clause,^   that    any    difference    arising 
between  the  parties  respecting  matters  regulated  by 
such  treaty  shall  be  determined  by  arbitration.     Two 
or  more  States  can  also  conclude  a  so-called  general 
treaty  of  arbitration,  or  treaty  of  permanent  arbitra- 
tion, stipulating  that  all  or  certain  kinds  of  differences 
in  future  arising  between  them  shall  be  settled  by 
this  method.     Thus  article  7  of  the  Commercial  Treaty 
between   Holland   and  Portugal^   of  July  5,    1894, 
contains  such  a  general  treaty  of  arbitration,  as  it 
stipulates  arbitration  not  only  for  differences  respect- 
ing matters  of  commerce,  but  for  all  kinds  of  differences 
arising  in  the  future  between  the  parties,  provided 
these  differences  do  not  concern  their  independence 
or  autonomy.     Before  the  Hague  Peace  Conference 
of  1 899,  however,  general  treaties  of  arbitration  were 
not  numerous.     But  public  opinion  everywhere  was 
aroused   in  favour    of    general   arbitration   treaties 
through  the  success  of  this  conference,  with  the  result 
that  from  1900  to   the  present   day  many  general 
arbitration  treaties  have  been  concluded.^ 
Who  is  to        §  14-  States  which  conclude  an  arbitration  treaty 
have  to  agree  upon  the  arbitrators.     If  they  choose 
a  third  State  as  arbitrator,  they  have  to  conclude  a 
treaty  (receptum  arbitri)  with  such  State,  by  which 
they  appoint  the  chosen  State  and  by   which  such 
State  accepts  the  appointment.     The  appointed  State 
chooses  on  its  own  behalf  those  umpires  who  actually 
serve  as  arbitrators.     It  may  happen  that  the  con- 
flicting States   choose   a  head   of  a  third  State  as 

^  See  above,  §  3.  XXII.  p.  590. 

2  See  Martens,  N.R.G.,  2nd  ser.         '  See  below,  §  17- 
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arbitrator.  But  such  head  never  himself  investigates 
the  matter  ;  he  chooses  one  or  more  individuals,  who 
make  a  report  and  propose  a  verdict,  which  he 
pronounces.  And,  further,  the  conflicting  States 
may  agree  to  entrust  the  arbitration  to  any  other 
individual  or  to  a  body  of  individuals,  a  so-called 
Arbitration  Committee  or  Commission.  Thus  the 
arbitration  of  1900  in  regard  to  the  Venezuelan 
Boundary  Dispute  between  Great  Britain,  Venezuela, 
and  the  United  States  was  conducted  by  a  Commission, 
sitting  at  Paris,  consisting  of  American  and  English 
members  and  the  Eussian  Professor  van  Martens  as 
President.  And  the  Alaska  Boundary  Dispute 
between  Great  Britain  and  the  United  States  was 
settled  in  1903  through  the  award  of  a  Commis- 
sion, sitting  at  London,  consisting  of  American  and 
Canadian  members,  with  Lord  Alverstone,  Lord  Chief 
Justice  of  England,  as  President. 

§   15.  The  treaty  of  arbitration  must  stipulate  the  Onwhat 
principles  according  to  which  the  arbitrators  have  to  ArbS-^^ 
give   their   verdict.     These   principles   may   be   the  *°'^^^a°^ 
general  rules  of  International  Law,   but   they  may  decide, 
also  be  the  rules  of  any  Municipal  Law  chosen  by 
the  conflicting  States,  or  rules  of  natural  equity,  or 
rules  specially  stipulated  in  the  treaty  of  arbitration 
for  the  special  case.^     And  it  may  also  happen  that 
the  treaty  of  arbitration  stipulates  that  the  arbitrators 
shall  compromise  the  conflicting  claims  of  the  parties 
without  resorting  to  special  rules  of  law.     The  treaty 
of  arbitration,  further,  regularly  stipulates  the  proce- 
dure to  be  followed  by  the  arbitrators  investigating 
and  determining  the  difierence.     If  a  treaty  of  arbi- 
tration does  not  lay  down  rules  of  procedure,  the 

^  See  below,  §  335,  concerning  the  "  Three  rules  of  Washington." 
VOL.  II.  C 
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Binding 
force  of 
arbitral 
verdict. 


What  dif- 
ferences 
can  be 
decided 
by  Arbitra- 
tion. 


arbitrators  themselves  have  to  work  out  such  rules 
and  to  communicate  them  to  the  parties. 

§  1 6.  An  arbitral  verdict  is  final  if  the  arbitration 
treaty  does  not  stipulate  the  contrary,  and  the  verdict 
given  by  the  arbitrators  is  binding  upon  the  parties. 
As,  however,  no  such  central  authority  exists  above 
the  States  as  could  execute  the  verdict  against  a 
State  refusing  to  submit,  it  is  in  such  a  case  the 
right  of  the  other  party  to  enforce  the  arbitral 
decision  by  compulsion.  Yet  it  is  obvious  that 
an  arbitral  verdict  is  binding  under  the  condition 
only  that  the  arbitrators  have  in  every  way  fulfilled 
their  duty  as  umpires  and  have  been  able  to  find 
their  verdict  in  perfect  independence.  If  they  have 
been  bribed  or  have  not  followed  their  instructions, 
if  their  verdict  has  been  given  under  the  influence  of 
coercion  of  any  kind,  or  if  one  of  the  parties  has 
intentionally  and  maliciously  led  the  arbitrators  into 
an  essential  material  error,  the  arbitral  verdict  has 
no  binding  force  whatever. 

§  17.  It  is  often  maintained  that  every  possible 
difi'erence  between  States  could  not  be  determined  by 
arbitration,  and,  consequently,  efforts  are  made  to 
distinguish  those  groups  of  State  differences  which 
are  determinable  by  arbitration  from  the  others. 
Now,  although  all  the  States  may  never  consent 
to  have  all  possible  differences  decided  by  arbitra- 
tion, theoretically  there  is  no  reason  for  a  distinc- 
tion between  differences  decidable  and  undecidable 
through  arbitration.  For  there  can  be  no  doubt  that, 
the  consent  of  the  parties  once  given,  every  possible 
difference  might  be  settled  through  arbitration, 
whether  the  verdict  is  based  on  the  rules  of  Inter- 
national Law  or  rules  of  natural  equity,  or  the  oppos- 
ing claims  are  compromised.     But,  different  from  the 
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theoretical  question,  what  differences  are  and  what  are 
not  determinable  by  arbitration,  is  the  question  what 
kind  of  State  differences  ought  always  to  be  settled  in 
this  manner.  The  latter  question  has  been  answered 
by  article  16  of  the  Hague  Convention  for  the 
peaceful  adjustment  of  international  differences,  the 
signatory  Powers  therein  recognising  arbitration  as 
the  most  efficacious  and  at  the  same  time  the  most 
equitable  means  of  determining  differences  of  a 
judicial  character  in  general,  and  in  especial  differ- 
ences regarding  the  interpretation  or  application  of 
international  treaties.  But  future  experience  must 
decide  whether  the  signatory  Powers  will  in  practice 
always  act  according  to  this  distinction.  One  can- 
not help  thinking  that  under  certain  circumstances 
and  conditions  a  State  might  refuse  to  consent  to 
arbitration  upon  even  such  difference  as  has  a 
judicial  character.  However,  it  must  be  mentioned 
that  several  States,  following  the  suggestion  of 
this  article  16,  have  concluded  treaties  in  which 
they  agree  to  settle  differences  of  a  legal  nature  by 
arbitration,  provided  these  differences  do  not  affect 
the  vital  interests,  the  independence,  or  the  honour 
of  the  contracting  parties.  Thus  Great  Britain  in 
1903  and  1904  entered  into  arbitration  agreements 
of  this  kind  with  France,  Spain,  Italy,  Germany, 
Sweden,  Norway,  Portugal,  and  Austria-Hungary. 
Although  these  agreements  were  concluded  for  five 
years  only,  they  will  certainly  be  renewed.  And  the 
fact  is  of  importance  that  Denmark  and  Holland, 
on  February  12,  1904,  entered  into  an  arbitration 
agreement  according  to  which  all  differences,  without 
exception,  have  to  go  before  an  arbitration  tribunal.^ 

'  Already  on   July   23,  1898 —    XXIX.    p.  137  —  Argentina   and 
see    Martens,    N.E.G.,    2nd    ser.     Italy    had     concluded     a    treaty 

c2 
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Value  §   1 8.  There  can  be  no  doubt  that  arbitration  is, 

t/on"^^^**^"^"  ^^^  "^^^^  every  day  becomes  more  and  more,  of 
great  importance.  History  proves  that  already  in 
antiquity  and  during  the  Middle  Ages  arbitration  was 
occasionally  ^  made  use  of  as  a  peaceable  means  of 
settling  international  differences.  But,  although  an 
International  Law  made  its  appearance  in  modern 
times,  during  the  sixteenth,  seventeenth,  and  eight- 
eenth centuries  very  few  cases  of  arbitration  occurred. 
It  was  not  before  the  end  of  the  eighteenth  century 
that  arbitration  was  frequently  made  use  of.  There 
are  177  cases  from  1794  to  the  end  of  1900.^  This 
number  shows  that  the  inclination  of  States  to  agree 
to  arbitration  has  increased,  and  there  can  be  no 
doubt  that  arbitration  has  a  great  future.  States  and 
the  public  opinion  of  the  whole  world  become  more 
and  more  convinced  that  there  are  a  good  many  inter- 
national differences  which  may  well  be  determined 
by  arbitration  without  any  danger  whatever  to  the 
national  existence,  independence,  dignity,  and  pro- 
sperity of  the  States  concerned.  A  net  of  so-called 
Peace  Societies  has  spread  over  the  whole  world,  and 
their  members  unceasingly  work  for  the  promotion  of 
arbitration.  The  Parliaments  of  several  countries 
have  repeatedly  given  their  vote  in  favour  of  arbitra- 
tion ;  and  the  Hague  Peace  Conference  of  1 899  created 
a  permanent  Court  of  Arbitration,  a  step  by  which  a 
new  epoch  of  the  development  of  International  Law 
was  inaugurated. 

according  to  which  all  differences  origines    du    droit    international 

without  exception  shall  be  settled  (1894),  pp.  52-61. 

by  arbitration.      See  also   above,  ^  See    La    Fontaine's   Histoire 

§  3,  concerning  the  Compromise  sommaire   et   chronologique     des 

Clause.  arbitrages  internationaux  in  R.I., 

*  See  examples  in  Calvo,   III.  2nd  ser.  IV.  pp.  349,  558,  623. 
§§   1 707-1 7 1 2,   and  in    Nys,  Les 
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V 

Arbitration  according  to  the  Hague  Convention 

Holls,  "The  Peace  Conference  at  the  Hague  "  (1900) — Martens,  "  La 
conference  de  la  paix  d,  la  Haye  "  (1900) — Merignhac, "  La  conference 
internationale  de  la  paix  "  (1900). 

§  19.  Of  the  61  articles  of  the  Hague  Convention  Arbitral 
for  the  peaceful  adjustment  of  international  differences,  general.^" 
not  fewer  than  43 — namely,  articles  15-57 — deal  with 
arbitration  in  three  chapters  headed  "  On  Arbitral 
Justice,"  "  On  the  Permanent  Court  of  Arbitration," 
and  "On  Arbitral  Procedure."  The  first  chapter, 
articles  15-19,  contains  rules  on  arbitral  justice  in 
general,  which  are,  however,  with  one  exception,  not 
of  a  legal  but  of  a  mere  doctrinal  character.  Thus  the 
definition  of  article  15,  "International  arbitration 
has  for  its  object  the  determination  of  controversies 
between  States  by  judges  of  their  own  choice,  upon 
the  basis  of  respect  for  law,"  is  as  doctrinal  as  the 
assertion  of  article  16:  "  In  questions  of  a  judicial 
character,  and  especially  in  questions  regarding  the 
interpretation  or  application  of  International  Treaties 
or  Conventions,  arbitration  is  recognised  by  the 
signatory  Powers  as  the  most  efficacious  and  at  the 
same  time  the  most  equitable  method  of  deciding 
controversies  which  have  not  been  settled  by  diplo- 
matic methods."  And  the  provision  of  article  17, 
that  an  agreement  of  arbitration  may  be  made 
respecting  disputes  already  in  existence  or  arising  in 
the  future  and  may  relate  to  every  kind  of  contro- 
versy or  solely  to  controversies  of  a  particular 
character,  is  as  doctrinal  as  the  reservation  of 
article  19,  which  runs:  "Independently  of  existing 
general  or  special  treaties  imposing  the  obligation  to 
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have  recourse  to  arbitration  on  the  part  of  any  of  the 
signatory  Powers,  these  Powers  reserve  to  themselves 
the  right  to  conclude,  either  before  the  ratification  of 
the  present  Convention  or  afterwards,  new  general  or 
special  agreements  with  a  view  to  extending  obligatory 
arbitration  to  all  cases  which  they  consider  possible 
to  submit  to  it."  The  only  rule  of  legal  character  is 
that  of  article  i8,  enacting  the  already  existing 
customary  rule  of  International  Law,  that "  the  agree- 
ment of  arbitration  implies  the  obligation  to  submit 
in  good  faith  to  the  arbitral  sentence." 

On  the  signatory  Powers  no  obligation  whatever 
is  imposed  to  submit  any  difference  to  arbitration. 
Even  differences  of  a  judicial  character,  and  especially 
those  regarding  the  interpretation  or  application  of 
treaties,  for  the  settlement  of  which  the  signatory 
Powers  in  article  i6  acknowledge  arbitration  as 
the  most  efficacious  and  at  the  same  time  the  most 
equitable  method,  need  not  necessarily  be  submitted 
to  arbitration.  It  should,  however,  be  mentioned 
that  originally  a  stipulation  was  intended  which  made 
arbitration  obligatory  for  several  kinds  of  differences.^ 

^  According  to  Holls,  The  Peace  treaties  or  conventions  upon  the 

Conference  at  the  Hague,  p.  227,  following  subjects : 

this  stipulation  was  as  follows  :  "  i .  Treaties  concerning  postal 

"  From  and  after  the  ratification  and  telegraphic  service  and  rail- 

of  the  present  treaty  by   all  the  ways,  as  well  as  those  having  for 

signatory  Powers,  arbitration  shall  their    object     the     protection    of 

be  obligatory  in  the  following  cases  submarine      telegraphic     cables  ; 

so  far  as  they  do  not  affect  vital  Rules   concernuig   the   means   of 

interests  or  the  national  honour  of  preventing  collisions  on  the  high 

the  contracting  States.  seas ;  Conventions  concerning  the 

"  (I)  In  the  case  of  differences  navigation  of  international  rivers 

or    conflicts   regarding   pecuniary  and  inter-oceanic  canals, 

damages  suffered  by  a  State  or  its  "  2.  Conventions  concerning  the 

citizens,  in  consequence  of  illegal  or  protection  of  literary  and  artistic 

negligent  action  on  the  part  of  any  property,  as  well  as  industrial  and 

State  or  the  citizens  of  the  latter,  proprietary  rights  (patents,  trade 

"  (II)  In  the  case  of   disagree-  marks,  and  commercial  names) ; 

ments   or  conflicts  regarding  the  Conventions  regarding   monetary 

interpretation    or  application    of  afi'airs,    weights     and   measures; 
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§  20.  According    to    article    31     the    conflicting  Arbitra- 
States  which  resort  to  arbitration  shall  sign  a  special  Treaty 
act,  in  which  the  obiect  of  their  difierence  is  clearly  andap- 

'  **  ''     pointment 

defined,  as  well  as  the  extent  of  the  powers  of  the  of  Arbi- 
arbitrators.  The  parties  may  agree  to  have  recourse 
to  the  permanent  Court  of  Arbitration  which  was 
instituted  by  the  Hague  Convention  and  regarding 
which  details  have  been  given  above,  Vol.  I.,  §§  472- 
476,  but  they  may  also  assign  the  arbitration  to  one 
or  several  arbitrators  chosen  by  them  either  from  the 
members  of  the  permanent  Court  of  Arbitration  or 
elsewhere  (article  32).  If  they  choose  a  head  of  a 
State  as  arbitrator,  the  whole  of  the  arbitral  procedure 
is  to  be  determined  by  him  (article  t,^).  If  they 
choose  several  arbitrators,  an  umpire  is  to  preside, 
but  in  case  they  have  not  chosen  an  umpire,  the  arbi- 
trators are  to  elect  one  of  their  own  number  as 
president  (article  34).  In  case  of  death,  resigna- 
tion, or  disability  from  any  cause  of  one  of  the  arbi- 
trators, his  place  is  to  be  filled  in  accordance  with 
the  method  of  his  appointment  (article  35).  The 
place  of  session  of  the  arbitrators  is  to  be  determined 
by  the  parties ;  but  if  they  fail  to  do  it,  the  place  of 
session  is  to  be  the  Hague,  and  the  place  of  session 
cannot,  except  in  case  of  force  majeure^  be  changed 
by  the  arbitrators  without  the  consent  of  the  parties 
(article  36).  The  International  Bureau  ^  of  the 
Court  at  the  Hague  is  authorised  to  put  its  offices  and 
its  staff  at  the  disposal  of  the  signatory  Powers  in 
case  the  parties  have  preferred  to  bring  their  dispute 


Conventions    regarding     sanitary  judicial  assistance, 

affairs  and  veterinary  precautions  "  4.  Boundary   Conventions   or 

and   measures  against  the   phyl-  Treaties,  so  far  as  they  concern 

loxera.  purely  technical  and  not  political 

"  3.  Conventions  regarding  in-  questions." 

heritances,  extradition,  and  mutual  ^  See  above,  Vol.  I.  §  474. 


Arbitral 
Tribunal 
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before  other  arbitrators  than  the  permanent  Court 
of  Arbitration  (article  26). 
Procedure  §  21.  The  parties  can  agree  upon  such  rules  of 
before  the  arbitral  procedure  as  they  like.  If  they  fail  to 
stipulate  special  rules  of  procedure,  the  following 
rules  are  valid,  whether  the  parties  have  brought 
their  case  before  the  permanent  Court  of  Arbitration 
or  have  chosen  other  arbitrators  (article  30)  : — 

(i)  The  parties  can  appoint  counsel  or  advocates 
for  the  defence  of  their  rights  before  the  tribunal. 
They  can  also  appoint  delegates  or  special  agents 
to  attend  the  tribunal  for  the  purpose  of  serving 
as  intermediaries  between  them  and  the  tribunal 
(article  37). 

(2)  The  tribunal  selects  the  language  for  its  own 
use  and  authorised  for  use  before  it  (article  38). 

(3)  As  a  rule  the  arbitral  procedure  is  divided 
into  the  two  distinct  phases  of  preliminary  proceed- 
ings and  of  discussion  in  Court.  Preliminary  pro- 
ceedings consist  in  the  communication  by  the  respec 
tive  agents  to  the  members  of  the  tribunal  and  to  the 
opposite  party  of  all ''printed  or  written  acts  and  of 
all  documents  containing  the  arguments  invoked  in 
the  case.  This  communication  is  to  be  made  in  the 
form  and  within  periods  fixed  by  the  tribunal 
(article  39) ;  for  the  latter  is  authorised  to  issue 
rules  of  procedure  for  the  conduct  of  the  case,  to 
determine  the  form  and  periods  of  time  in  which  each 
party  must  conclude  its  arguments,  and  to  prescribe 
all  formalities  required  for  dealing  with  the  evidence 
(article  49).  Every  document  produced  in  the  pre- 
liminary proceedings  by  one  party  must  be  commu- 
nicated to  the  other  party  (article  40). 

(4)  Upon  the  conclusion  of  the  preliminary  pro- 
ceedings follows  the  discussion  in  Court ;  it  consists 
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in  the  oral  development  before  the  tribunal  of  the 
arguments  of  the  parties  (article  39).  The  discus- 
sions are  under  the  direction  of  the  president  of  the 
tribunal,  and  are  public  only  if  it  be  so  decided  by 
the  tribunal  with  the  consent  of  the  parties. 
Minutes  are  to  be  drawn  up  with  regard  to  the 
discussion  by  secretaries  appointed  by  the  president, 
and  these  official  minutes  alone  are  authentic 
(article  41).  During  the  discussion  in  Court 
the  agents  and  counsel  of  the  parties  are  authorised 
to  present  to  the  tribunal  orally  all  the  arguments 
they  may  think  expedient  in  support  of  their  case- 
They  are  likewise  authorised  to  raise  objections  and  to 
make  incidental  motions,  but  the  decisions  of  the 
tribunal  on  these  objections  and  motions  are  final  and 
cannot  form  the  object  of  any  further  discussion 
(articles  45,  46).  Every  member  of  the  tribunal 
may  put  questions  to  the  agents  and  counsel  of 
the  parties  and  demand  explanations  from  them 
on  doubtful  points,  but  neither  such  questions  nor 
other  remarks  made  by  members  of  the  tribunal 
can  be  regarded  as  expressions  of  opinion  by  the 
tribunal  in  general  or  the  respective  member  in 
particular  (article  47).  The  tribunal  can  always 
require  from  the  agents  of  the  parties  all  necessary 
explanations  and  the  production  of  all  acts,  and  in 
case  of  refusal  the  tribunal  takes  note  of  it  in  the 
minutes  (article  44). 

When  the  competence  of  the  tribunal  is  doubted 
on  one  or  more  points,  the  tribunal  itself  is  authorised 
to  decide  whether  it  is  or  is  not  competent,  by 
means  of  interpretation  of  the  arbitration  treaty 
or  of  other  treaties  which  may  be  invoked  in  the 
case,  and  by  means  of  the  application  of  the  principles 
of  International  Law  (article  48). 
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During  the  discussion  in  Court — article  42  says, 
"After  the  conclusion  of  the  preliminary  proceed- 
ings " — the  tribunal  is  competent  to  refuse  admittance 
to  all  such  fresh  acts  and  documents  as  one  party 
may  desire  to  submit  to  the  tribunal  without  the 
consent  of  the  other  party  (article  42).  Conse- 
quently, the  tribunal  must  admit  such  fresh  acts  and 
documents  when  both  parties  agree  to  their  submis- 
sion. On  the  other  hand,  the  tribunal  is  always 
competent  to  take  into  consideration  fresh  acts  and 
documents  to  which  its  attention  is  drawn  by  the 
agents  or  counsel  of  the  parties,  and  in  such  cases  the 
tribunal  can  require  proof  of  these  acts  and  pro- 
duction of  the  documents,  but  it  is  at  the  same  time 
obliged  to  show  the  latter  to  the  other  party 
(article  43). 

As  soon  as  the  agents  and  counsel  of  the  parties 
have  submitted  all  explanations  and  evidence  in 
support  of  their  case,  the  president  declares  the 
discussion  closed  (article  50). 

Arbitral  S  22.  The  arbitral  award  is  given  after  a  delibe- 

""^^  '  ration  which  takes  place  with  closed  doors.  The 
members  of  the  tribunal  vote,  and  the  majority  of  the 
votes  makes  the  decision  of  the  tribunal.  In  case  a 
member  refuses  to  vote,  a  note  of  it  must  be  made  in 
the  minutes  (article  51).  The  decision,  accompanied 
by  a  statement  of  the  considerations  upon  which  it  is 
based,  is  to  be  drawn  up  in  writing  and  to  be  signed 
by  each  member  of  the  tribunal ;  the  dissenting 
members,  however,  may  record  their  dissent  when 
signing  (article  52).  The  verdict  is  read  out  at  a 
public  meeting  of  the  tribunal,  the  agents  and  counsel 
of  the  parties  being  present  or  having  been  duly 
summoned  to  attend  (article  53). 

Binding  &  23.    The    award,   when   duly   pronounced    and 

force  of 
Awards. 
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notified  to  the  agents  of  the  parties,  decides  the 
dispute  finally  and  without  appeal  (article  54). 
The  parties  may,  however,  beforehand  stipulate 
in  the  treaty  of  arbitration  the  possibility  of  an 
appeal.  In  such  case,  and  the  treaty  of  arbitration 
failing  to  stipulate  the  contrary,  the  demand  for  a 
rehearing  of  the  case  must  be  addressed  to  the 
tribunal  which  pronounced  the  award.  The  demand 
for  a  rehearing  of  the  case  can  only  be  made  on  the 
ground  of  the  discovery  of  some  new  fact  such  as  may 
exercise  a  decisive  influence  on  the  award,  and  which 
at  the  time  when  the  discussion  was  closed  was 
unknown  to  the  tribunal  as  well  as  to  the  appealing- 
party.  Proceedings  for  a  rehearing  can  only  be  opened 
after  a  decision  of  the  tribunal  expressly  stating  the 
existence  of  a  new  fact  of  the  character  described, 
and  declaring  the  demand  admissible  on  this  ground. 
The  treaty  of  arbitration  must  stipulate  the  period  of 
time  within  which  the  demand  for  a  rehearing  must 
be  made  (article  55). 

The  Hague  Convention  contains  no  stipulation 
whatever  with  regard  to  the  question  whether  the 
award  is  binding  under  all  circumstances  and  condi- 
tions, or  whether  it  is  only  binding  when  the  tribunal 
has  in  every  way  fulfilled  its  duty  and  has  been 
able  to  find  its  verdict  in  perfect  independence.  But 
it  is  obvious  that  the  award  has  no  binding  force 
whatever  if  the  tribunal  has  been  bribed  or  has  not 
followed  the  parties'  instructions  given  by  the 
treaty  of  agreement ;  if  the  award  was  given  under 
the  influence  of  undue  coercion ;  or,  lastly,  if  one 
of  the  parties  has  intentionally  and  maliciously  led 
the  tribunal  into  an  essential  material  error.  ^ 

'  See  above,  §  16. 
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Award  §  24.  The  award  is  binding  only  upon  the  parties 

up"on°^  to  the  treaty  of  arbitration.  But  when  there  is  a 
Parties  question  of  interpreting  a  convention  to  which  other 
States  than  the  States  at  variance  are  parties,  the 
conflicting  States  have  to  notify  to  such  other  States 
the  treaty  of  arbitration  they  have  concluded.  Each 
of  these  States  has  a  right  to  intervene  in  the  case 
before  the  tribunal,  and,  if  one  or  more  avail  them- 
selves of  this  right,  the  interpretation  contained  in 
the  award  is  as  binding  upon  them  as  upon  the  con- 
flicting parties  (article  56). 
Costs  of  §  25.  Each  party  pays  its  own  expenses  and  an 

tion.*^*       equal  share  of  those  of  the  tribunal  (article  57). 


CHAPTER   II 

COMPULSIVE   SETTLEMENT  OF   STATE   DIFFEEENCES 


On  Compulsive  Means  of  Settlement  op  State 
Differences  in  General 

Lawrence,  §  1 56 — Phillimore,  III.  §  7 — Pradier-Fodere,  VI.  No.  2632 — 
Fiore,  11.  No.  1225 — Taylor,  §  431. 

§  26.  Compulsive   means  of  settlement  of  differ-  Concep- 
ences  are  measures  containing  a  certain  amount  of  tSds  of 
compulsion   taken   by  a   State   for   the    purpose   of  9°™p"^" 
making  another  State  consent  to  such  settlement  of  Meana  of 
a  difference  as  is  required  by  the  former.     There  are  nTent. 
four  different  kinds  of  such  means  in  use — namely, 
retorsion,    reprisals     (including     embargo),     pacific 
blockade,  and  intervention.     But   it  must  be  men- 
tioned that,  whereas  every  amicable  means  of  settling 
differences  might  find  application  in  every  kind  of 
difference,  not  every  compulsive  means  is  applicable 
in  every  difference.     For  the  application  of  retorsion 
is  confined  to  political,  and  that  of  reprisals  to  legal 
differences. 

§  27.  War  is  very  often  enumerated  among  the  Compui- 
compulsive  means  of  settling  international  differ-  Means  in 
ences.     This  is  in  a  sense  correct,  for  a  State  might  contradis- 

11  tinction 

make   war    for    no    other    purpose    than    that    of  to  War. 
compelling  another  State  to  settle  a  difference  in  the 
way   required   before  war   was   declared.       Never- 
theless, the  characteristics  of  compulsive   means  of 
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settling  international  differences  make  it  a  necessity 
to  draw  a  sharp  line  between  these  means  and  war. 
It  is,  firstly,  characteristic  of  compulsive  means  that, 
although  they  frequently  consist  of  harmful  measures, 
they  are  neither  by  the  conflicting  nor  by  other 
States  considered  as  acts  of  war,  and  consequently 
all  relations  of  peace,  such  as  diplomatic  and  com- 
mercial intercourse,  the  execution  of  treaties,  and 
the  like,  remain  undisturbed.  Compulsive  means 
are  in  theory  and  practice  considered  peaceable, 
although  not  amicable,  means  of  settling  inter- 
national differences.  It  is,  further,  characteristic 
of  compulsive  means  that  they  are  even  at  their 
worst  confined  to  the  application  of  certain  harmful 
measures  only,  whereas  belligerents  in  war  may 
apply  any  amount  and  any  kinds  of  force,  with  the 
exception  only  of  those  methods  forbidden  by  Inter- 
national Law.  And,  thirdly,  it  is  characteristic  of 
compulsive  means  that  their  application  must  cease 
as  soon  as  their  purpose  is  realised  by  the  compelled 
State  declaring  its  readiness  to  settle  the  difference 
in  the  way  requested  by  the  compelling  State ; 
whereas,  war  once  broken  out,  a  belligerent  is  not 
obliged  to  lay  down  arms  if  and  when  the  other 
belligerent  is  ready  to  comply  with  the  request  made 
before  the  war.  As  war  is  the  ultima  ratio  between 
States,  the  victorious  belligerent  is  not  legally  pre- 
vented from  imposing  upon  the  defeated  any  condi- 
tions he  likes. 
Compui-  §  28.  The  above-described  characteristics  of  corn- 
Means  in  pulsive  means  for  the  settlement  of  international 
contradis-  differences  make  it  necessary  to  mention  the  distinction 
anuiti-  between  such  means  and  an  ultimatum.  The  latter  is 
^ndne-  the  technical  term  for  a  written  communication  by 
monstra-     Que  State  to  another  which  ends  amicable  negotiations 

tions.  ^ 
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respecting  a  difference,  and  formulates,  for  the  last 
time  and  categorically,  the  demands  to  be  fulfilled  if 
other  measures  are  to  be  averted.  An  ultimatum  is, 
theoretically  at  least,  not  a  compulsion,  although  it 
may  practically  exercise  the  function  of  a  compulsion, 
and  although  compulsive  means,  or  even  war,  may 
be  threatened  through  the  same  communication  in 
the  event  of  a  refusal  to  comply  with  the  demand 
made.^  And  the  same  is  valid  with  regard  to  with- 
drawal  of  diplomatic  agents,  and  to  military  and 
naval  demonstrations,  which  some  publicists  ^  enume- 
rate among  the  compulsive  means  of  settlement  of 
international  differences.  Although  these  steps  may 
contrive,  indirectly,  the  settlement  of  differences,  yet 
they  do  not  contain  in  themselves  any  compulsion. 


II 
Eetorsion 

Vattel,  II.  §  341— Hall,  §  1 20— PhiUimore,  III.  §  7— Twiss,  II.  §  10— 
Taylor,  §  435— Wharton,  III.  §  3 1 8— Wheaton,  §  290 — Bluntschli, 
§  505 — Heffter,  §  no — Bulmerincqin  Holtzendorflf,  IV.  pp.  59-71 — 
Ullmann,  §  135 — Bonfils,  Nos.  972-974 — Pradier-Fodere,  VI.  Nos. 
2634-2636 — Eivier,  II.  §  60 — Calvo,  III.  §  1807 — Fiore,  II.  Nos 
1 226-1 227 — Martens,  II.  §  105. 

§  29.  Eetorsion   is   the    technical    term   for    the  Concep- 
retaliation  of  discourteous  or  unkind  or  unfair  and  character 
inequitable   acts   by  acts  of  the  same  or   a  similar  ^^  ^etox- 
kind.     Eetorsion  has  nothing  to  do  with  international 
delinquencies,  as  it  is  a  means  of  compulsion  not  in 
the  case  of  legal  differences,  but  only  in  the  case  of 
certain  political  differences.     The  act  which  calls  for 
retaliation  is  not  an  illegal  act ;  on  the  contrary,  it  is 

^  See   Pradier-Foder^,  VI.  No.        ^  See  Taylor,  §§  431,  433,  441, 
2649.  and  Pradier-Fodere,  VI.  No.  2633. 
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an  act  that  is  within  the  competence  of  the  doer.^ 
But  a  State  can  commit  many  legislative,  administra- 
tive, or  judicial  acts  which,  although  they  are  not 
internationally  illegal,  contain  a  discourtesy  or  un- 
friendliness to  another  State  or  are  unfair  and  in- 
equitable. If  the  State  against  which  such  acts  are 
directed  considers  itself  wronged  thereby,  a  political 
difference  is  created  which  might  be  settled  by 
retorsion. 
Eetorsion  §  30.  The  qucstion  when  retorsion  is  and  when  it 
justmed.  ^^  ^^^  justified  is  not  one  of  law,  and  is  difficult  to 
answer.  The  difficulty  is  created  by  the  fact  that 
retorsion  is  a  means  of  settling  such  differences 
as  are  created,  not  by  internationally  illegal,  but  by 
discourteous  or  unfriendly  or  unfair  and  inequitable 
acts  of  one  State  against  another,  and  that  naturally 
the  conceptions  of  discourtesy,  unfriendliness,  and 
unfairness  cannot  very  precisely  be  defined.  It 
depends,  therefore,  largely  upon  the  circumstances 
and  conditions  of  the  special  cases  whether  a  State 
will  or  will  not  consider  itself  justified  in  making  use 
of  retorsion.  In  practice  States  have  frequently  made 
use  of  retorsion  in  cases  of  unfair  treatment  of  their 
citizens  abroad  through  rigorous  passport  regulations, 
exclusion  of  foreigners  from  certain  professions,  and  in 
cases  of  the  levy  of  exorbitant  protectionist  or  fiscal 
duties,  of  refusal  of  the  usual  mutual  judicial 
assistance,  of  refusal  of  admittance  of  foreign  ships 
to  harbours,  and  in  similar  cases. 

^  It  is  for  this  reason   that —  of  political  importance.      Never- 

see     Heilborn,    System,    p.    352,  theless,  a  system  of  the  Law  of 

and    Wagner,     Zur    Lehre     von  Nations  must  not  drop  the  matter 

den  Streiterledigimgsmitteln  des  of  retorsion    altogether,   because 

Volkerrechts  (1900),   pp.  53-60 —  retorsion  is  in  practice  an  impor- 

it    is   correctly  maintained    that  tant  means  of   settling  political 

retorsion,  in  contradistinction  to  differences, 
reprisals,  is  not  of  legal,  but  only 
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§31.  The  essence  of  retorsion  consists  in  retalia-  Eetorsion 
tion  for  a  noxious  act  by  an  act  of  the  same  kind.  g^Jged. 
But  a  State  in  making  use  of  retorsion  is  by  no  means 
confined  to  acts  of  the  same  kind  as  those  complained 
of,  acts  of  a  similar  kind  being  equally  admissible. 
However,  the  acts  of  retorsion  are  confined  to  acts 
which  are  not  internationally  illegal.  And,  further, 
as  retorsion  is  made  use  of  only  for  the  purpose  of 
compelling  a  State  to  alter  its  discourteous,  unfriendly, 
or  unfair  behaviour,  all  acts  of  retorsion  ought  at  once 
to  cease  when  such  State  changes  its  behaviour. 

§  32.  The  value  of  retorsion  as  a  means  of  settling  Value  of 
certain  international  difierences  consists  in  its  com- 
pulsory force,  which  has  great  power  in  regulating 
the  intercourse  of  States.  It  is  a  commonplace  of 
human  nature,  and  by  experience  constantly  con- 
firmed, that  evil-doers  are  checked  by  retaliation,  and 
that  those  who  are  inclined  to  commit  a  wrong 
against  others  are  often  prevented  by  the  fear  of 
it.  Through  the  high  tide  of  Chauvinism,  Pro- 
tectionism, and  unfriendly  feelings  against  foreign 
nations.  States  are  often  tempted  to  legislative, 
administrative,  and  judicial  acts  against  other  States 
which,  although  not  internationally  illegal,  neverthe- 
less endanger  the  friendly  relations  and  intercourse 
within  the  Family  of  Nations.  The  certainty  of 
retaliation  is  the  only  force  which  can  make  States 
resist  the  temptation. 


VOL.  II. 
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Concep- 
tion of 
Keprisals 
in  contra- 
distinc- 
tion to 
Eetorsion. 


Keprisals 
admissible 
for  all 
Inter- 
national 
Delin- 
quencies. 


Ill 

Reprisals 

Grotius,  III.  c.  2 — Vattel,  II.  §§  342-354 — Bynkershoek,  Quaestiones 
jur.  publ.  I.  c.  24 — Hall  §  120 — Lawrence,  §§  157-158 — Twiss,  II. 
§§  1 1-22 — Taylor,  §§  436-437 — "Wharton,  III.  §§  318-320 — Wheaton, 
§§  291-293 — Bluntschli,  §§  500-504 — Heffter,  §§  111-112 — Buhner- 
incq  in  Holtzendorff,  IV.  pp.  72-1 16 — UUmann,  §§  136-137 — Bonfils, 
Nos.  975-985 — Pradier-Fodere,  VI.  Nos.  2637-2647 — Rivier,  II.  §  60 
— Calvo.IIL  §§  1808-1831— Fiore,  II.  Nos.  1228- 1230— Martens,  11. 
§  105 — Lafargue,  "  Les  represailles  en  temps  de  paix  "  (1899) — 
Ducrocq,  "Represailles  en  temps  de  paix  "  (i9oi),pp.  5-57, 175-232. 

§  2>3-  Reprisals  is  the  term  applied  to  such  injurious 
and  otherwise  internationally  illegal  acts  of  a  State 
against  another  as  are  exceptionally  permitted  for 
the  purpose  of  compelling  the  latter  to  consent  to 
a  satisfactory  settlement  of  a  difference  created  by  its 
own  international  delinquency.  Whereas  retorsion 
consists  in  retaliation  of  discourteous,  unfriendly, 
unfair,  and  inequitable  acts  by  acts  of  the  same  or 
a  similar  kind,  and  has  nothing  to  do  with  inter- 
national delinquencies,  reprisals  are  otherwise  illegal 
acts  performed  by  a  State  for  the  purpose  of  obtain- 
ing justice  for  an  international  delinquency  by  taking 
the  law  into  its  own  hands.  It  is,  of  course,  possible 
that  a  State  retaliates  to  an  illegal  act  committed 
against  itself  by  the  performance  of  an  act  of  a 
similar  kind.  Such  retaliation  would  be  a  retorsion 
in  the  ordinary  sense  of  the  term,  but  it  would  not 
be  retorsion  in  the  technical  meaning  of  the  term  as 
used  by  those  writers  on  International  Law  who 
correctly  distinguish  between  retorsion  and  reprisals. 

§  34.  Reprisals  are  admissible  not  only,  as  some 
writers^  maintain,  in  case  of  denial  or  delay  of  justice 
or  of  any  other  internationally  interdicted  ill-treat- 

'  See,  for  instance,  Twiss,  II.  §  19. 
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ment  of  foreign  citizens,  but  in  every  case  of  an 
international  delinquency  for  which  the  injured  State 
cannot  get  reparation  through  negotiation,  be  it 
ill-treatment  of  its  subjects  abroad  through  denial  or 
delay  of  justice  or  otherwise,  or  be  it  non-compliance 
with  treaty  obligations,  violation  of  the  dignity  of 
a  foreign  State,  violation  of  foreign  territorial  supre- 
macy, or  any  other  internationally  illegal  act.  Thus 
Great  Britain,  in  the  case  of  the  Sicilian  Sulphur 
Monopoly,  performed  acts  of  reprisals  against  the 
Two  Sicilies  in  1 840  for  a  violation  of  a  treaty.  By 
the  treaty  of  commerce  of  18 16  between  the  Two 
Sicilies  and  Great  Britain  certain  commercial  advan- 
tages were  secured  to  Great  Britain.  When,  in  1838, 
the  Neapolitan  Government  granted  a  Sulphur 
Monopoly  to  a  company  of  French  and  other  foreign 
merchants.  Great  Britain  protested  against  this  vio- 
lation of  her  treaty  rights,  demanded  the  revocation 
of  the  monopoly,  and,  the  Neapolitan  Government 
declining  to  comply  with  this  demand,  laid  an 
embargo  on  Sicilian  ships  in  the  harbour  of  Malta 
and  ordered  her  fleet  in  the  Mediterranean  to  seize 
Sicilian  ships  by  way  of  reprisals.  A  number  of 
vessels  were  captured,  but  were  restored  after  the 
Sicilies  had,  through  the  mediation  of  France,  agreed 
to  withdraw  the  grant  of  the  Sulphur  Monopoly. 

§  35.  Eeprisals   are    admissible    for   international  Reprisals 
delinquencies  only  and  exclusively.     As  internation-  foAnter!^ 
ally  injurious  acts  on  the  part  of  administrative  and  national 
judicial  officials,  armed  forces,  and  private  individuals  quencies 
are    not   ipso  facto   international   delinquencies,    no  °°^' 
reprisals  are  admissible  for   such    acts  in  case   the 
responsible  State  complies  with  the  requirements  of 
its    vicarious    responsibility.^     Should,    however,    a 

^  See  above,  Vol.  I.  §§  149  and  150. 
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State  refuse  to  comply  with  these  requirements,  its 
vicarious  responsibiUty  would  turn  into  original 
responsibility,  and  thereby  an  international  delin- 
quency would  be  created  for  which  reprisals  are 
admissible  indeed. 

The  reprisals  ordered  by  Great  Britain  in  the  case 
of  Don  Pacifico  are  an  illustrative  example  of  un- 
justified reprisals,  because  no  international  delin- 
quency was  committed.  In  1847  a  riotous  mob, 
aided  by  Greek  soldiers  and  gendarmes,  broke  into 
and  plundered  the  house  of  Don  Pacifico,  a  native 
of  Gibraltar  and  an  English  subject  living  at  Athens. 
Great  Britain  claimed  damages  from  Greece  without 
previous  recourse  by  Don  Pacifico  to  the  Greek  Courts. 
Greece  refused  to  comply  with  the  British  claim, 
maintaining  correctly  that  Don  Pacifico  ought  to 
institute  an  action  for  damages  against  the  rioters 
before  the  Greek  Courts.  Great  Britain  continued 
to  press  her  claim,  and  finally  in  1850  blockaded  the 
Greek  coast  and  ordered,  by  way  of  reprisals,  the 
capture  of  Greek  vessels.  The  conflict  was  eventu- 
ally settled  by  Greece  paying  150/.  to  Don  Pacifico. 
It  is  generally  recognised  that  England  had  no  right 
to  act  as  she  did  in  this  case.  She  could  have 
claimed  damages  directly  from  the  Greek  Govern- 
ment only  after  the  Greek  Courts  had  denied  satis- 
faction to  Don  Pacifico.^ 
Reprisals  §  36.  Acts  of  reprisals  can  nowadays  be  performed 
by^whom  ^^^^j  by  State  organs  such  as  armed  forces,  or  men-of- 
formed.  -^ar,  or  administrative  officials,  in  compliance  with  a 
special  order  of  their  State.  But  in  former  times 
private  individuals  used  to  perform  acts  of  reprisals. 
Such  private  acts  of  reprisals  seem  to  have  been  in 

^  See  above,  Vol.  I.  §  167.    The     in  Martens,  Causes  Celebres,  V. 
case  is  reported  with  all  its  details     pp.  395-531. 
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vogue  already  in  antiquity,  for  there  existed  a  law  in 
Athens  according  to  which  the  relatives  of  an  Athe- 
nian murdered  abroad  had,  in  case  the  foreign  State 
refused  punishment  or  extradition  of  the  murderer, 
the  right  to  seize  and  to  bring  before  the  Athenian 
Courts  three  citizens  of  such  foreign  State  (so-called 
avBpoXrjxjjLo).  During  the  Middle  Ages,  and  even  in 
modern  times  to  the  end  of  the  eighteenth  century, 
States  used  to  grant  so-called  "  Letters  of  Marque  "  to 
such  of  their  subjects  as  had  been  injured  abroad 
either  by  a  foreign  State  itself  or  its  citizens  without 
being  able  to  get  redress.  These  Letters  of  Marque 
authorised  the  bearer  to  acts  of  self-help  against  the 
State  concerned,  its  citizens  and  their  property,  for 
the  purpose  of  obtaining  satisfaction  for  the  wrong 
sustained.  In  later  times,  however.  States  them- 
selves also  performed  acts  of  reprisals.  Thereby  acts 
of  reprisals  on  the  part  of  private  individuals  fell 
more  and  more  into  disuse,  and  finally  disappeared 
totally  with  the  end  of  the  eighteenth  century.  The 
distinction  between  general  and  special  reprisals, 
which  used  to  be  drawn  formerl}^,  is  based  on  the 
fact  that  in  former  times  a  State  could  either 
authorise  a  single  private  individual  to  perform  an 
act  of  reprisals  (.special  reprisals),  or  command  its 
armed  forces  to  perform  all  kinds  of  such  acts 
[cjeneral  reprisals).  The  term  "  General  Eeprisals  "  is 
by  Great  Britain  nowadays  used  for  the  authorisa- 
tion of  the  British  fleet  to  seize  in  time  of  war  all 
enemy  ships  and  goods.  Phillimore  (III.  §  lo)  cites 
the  following  Order  in  Council  of  March  27, 
1854:  "Her  Majesty  having  determined  to  afford 
active  assistance  to  her  ally,  His  Highness  the  Sultan 
of  the  Ottoman  Empire,  for  the  protection  of  his 
dominions  against  the  encroachments  and  unprovoked 
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aggression  of  His  Imperial  Majesty  the  Emperor  of 
All  the  Eussias,  Her  Majesty  is  therefore  pleased,  by 
and  with  the  advice  of  Her  Privy  Council,  to  order, 
and  it  is   hereby  ordered,  that  general  reprisals  be 
granted  against  the  ships,  vessels,  and  goods  of  the 
Emperor  of  All  the  Eussias,   and  of  his  subjects,  or 
others    inhabiting     within    any     of    his    countries, 
territories  or  dominions,  so  that  Her  Majesty's  fleets 
may  lawfully  seize  all  ships,  vessels,  and  goods,"  &c. 
Objects  of       §37-     A.n   act    of    reprisal    can    be     performed 
Reprisals.    ^gr^jj^g|^  anything  and  everything  that  belongs  or  is 
due   to  the  delinquent  State  or  its    citizens.     Ships 
sailing  under  its  flag  may  be  seized,  treaties  concluded 
with  it  may  be  suspended,  a  part  of  its  territory  may 
be  militarily  occupied,  goods  belonging  to  it  or  to  its 
citizens  may  be  seized,  and  the  like.     Thus  in  1901 
France  ordered  a  fleet  to  seize  the  island  of  Mitylene 
as  an  act  of  reprisals  against  Turkey.      The  persons 
of  the  officials  and  even  of  the  private  citizens  of  the 
delinquent  State  are  not  excluded  from  the  possible 
objects  of  reprisals.     Thus,  when  in  1740  the  Empress 
Anne    of    Eussia   arrested   without  just   cause   the 
Baron  de  Stackelberg,  a  natural-born  Eussian  subject, 
who   had,  however,  become    naturalised  in   Prussia 
by   entering  the    latter's    service,    Frederick   II.    of 
Prussia    seized    by   wsij   of  reprisals    two    Eussian 
subjects  and   detained  them  until   Stackelberg  was 
liberated.  But  it  must  be  emphasised  that  the  only  act 
of  reprisals  admissible  with  regard  to  foreign  officials 
or  citizens  is  arrest ;  they  must  not  be  treated  like 
criminals,   but    hke  hostages,    and   it   is   under   no 
condition  or  circumstance  allowed  to  execute  them 
or  to  subject  them  to  punishment  of  any  kind. 

The  rule  that  anything  and  everything  belonging 
to  the  delinquent  State  may  be  made  the  object  of 
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reprisals  has,  however,  exceptions;  for  instance, 
individuals  enjoying  the  privilege  of  ex- territoriality 
while  abroad,  such  as  heads  of  States  and  diplomatic 
envoys,  cannot  be  made  the  object  of  reprisals,  although 
this  has  occasionally  been  done  in  practice.^  In 
regard  to  another  exception — namely,  public  debts  of 
such  State  as  intends  performing  reprisals — unanimity 
exists  neither  in  theory  nor  in  practice.  When 
Frederick  II.  of  Prussia  in  1752,  by  way  of  negative 
reprisals  for  an  alleged  injustice  of  British  Prize 
Courts  against  Prussian  subjects,  refused  the  payment 
of  the  Silesian  loan  due  to  English  creditors.  Great 
Britain  maintained,  apart  from  denying  the  question 
that  there  was  at  all  a  just  cause  for  reprisals,  that 
public  debts  cannot  be  made  the  object  of  reprisals. 
English  jurists  and  others,  as,  for  instance,  Vattel 
(II.  §  344),  consent  to  this,  but  German  writers 
dissent.^ 

§  38,  Eeprisals  may  be  positive  or  negative.     One  Positive 
speaks  of  positive  reprisals  when  such  acts  are  per-  Negative 
formed    as    under    ordinary    circumstances     would  l^^P^sais. 
involve  an  international  delinquency.     On  the  other 
hand,   negative   reprisals  consist  of  refusals  to  per- 
form such  acts  as  are  under  ordinary  circumstances 
obligatory ;   when,  for   instance,  the  fulfilment  of  a 
treaty  obligation  or  the  payment  of  a  debt  is  refused. 

§  39.  Eeprisals,  be  they  positive  or  negative,  must  Reprisals 
be  in  some  proportion  to  the  wrong  done  and  to  the  piopor-^ 
amount  of  compulsion  necessary  to  get  reparation.  *ionate. 
For  instance,  a  State  would  not  be  justified  in  arrest- 
ing by  way  of  reprisals  thousands  of  foreign  subjects 

^  See    the     case     reported    in  all  its  details  in  Martens,  Causes 

Martens,  Causes  Cel^bres,  I.  p.  35.  Celebres,  II.  pp.  97-168.     The  dis- 

^  See  Phillimore,  III.  §  22,  in  pute  was  settled  in  1756 — see  be- 

contradistinction  to  Heffter,  §111,  low,  §  437 — through  Great  Britain 

note  5.     The  case  is  reported  with  paying  an  indemnity  of  2o,oooZ. 
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living  on  its  territory  whose  home  State  has  injured 
it  through  a  denial  of  justice  to  one  of  its  subjects 
living  abroad.  But  it  would  in  such  case  be  justified 
in  ordering  its  own  Courts  to  deny  justice  to  all  sub- 
jects of  such  foreign  State,  or  in  ordering  its  fleet 
to  seize  several  vessels  sailing  under  the  latter  State's 
flag,  or  in  suspending  its  commercial  treaty  with 
such  State. 
Embargo.  §  40.  A  kind  of  reprisals,  which  is  called  Embargo, 
must  be  specially  mentioned.  This  term  of  Spanish 
origin  means  detention,  but  in  International  Law  it 
has  the  technical  meaning  of  detention  of  ships  in 
port.  Now,  as  by  way  of  reprisals  all  kinds  of  other- 
wise illegal  acts  may  be  performed,  there  is  no  doubt 
that  ships  of  the  delinquent  State  may  be  prevented 
from  leaving  the  ports  of  the  injured  State  for  the 
purpose  of  compelling  the  delinquent  State  to  make 
reparation  for  the  wrong  done.^ 

The  matter  need  not  be  specially  mentioned  at  all 
were  it  not  for  the  fact  that  embargo  by  way  of 
reprisals  is  to  be  distinguished  from  detention  of 
ships  for  other  reasons.  According  to  a  now 
obsolete  rule  of  International  Law,  the  conflicting 
States  could,  when  war  was  breaking  out  or  im- 
pending, lay  an  embargo  on  each  other's  vessels. 
Another  kind  of  embargo  is  the  so-called  arret  de 
prince — that  is,  a  detention  of  foreign  ships  for  the 
purpose  of  preventing  them  from  spreading  news 
of  political  importance.  And  there  is,  thirdly,  an 
embargo  arising  out  of  the  so-called  jus  angaries — 
that  is,  the  right  of  a  belligerent  State  to  seize 
and  make  use  of  neutral  property  in  case  of 
necessity,  under  the    obligation  to  compensate    the 

'  Thus  in  1840— see  above,  §34— Great  Britain  laid  an  embargo  on 
Sicilian  ships. 
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neutral  owner  of  such  property.  States  have  in  the 
past  ^  made  use  of  this  kind  of  embargo  when  they 
had  not  enough  ships  for  the  necessary  transport  of 
troops,  ammunition,  and  the  like. 

All  these  kinds  of  international  embargo  must  not 
be  confounded  with  the  so-called  civil  embargo  of 
English  Municipal  Law- — namely,  the  order  of  the 
Sovereign  to  English  ships  not  to  leave  English  ports. 

§  41.  Like  all  the  other  compulsive  means  of  Reprisals 
settling  international  differences,  reprisals  are  admis-  ceded ^by 
sible  only  after  nei?otiations  have  been  conducted  in  Negotia- 

■^  *^  .    .  .  tions  and 

vam  for  the  purpose  of  obtaining  reparation  from  the  to  be 
delinquent  State.     In  former  times,  when  States  used  wherRe- 
to  authorise  private  individuals    to   perform  special  paration 

^ ,  ^  ^  ^  IS  made. 

reprisals,  treaties  of  commerce  and  peace  frequently 
stipulated  for  a  certain  period  of  time,  for  instance 
three  or  four  months,  to  elapse  after  an  application 
for  redress  before  the  grant  of  Letters  of  Marque  by 
the  injured  State.^  Although  with  the  disappearance 
of  special  reprisals  this  is  now  antiquated,  a  reasonable 
time  for  the  performance  of  a  reparation  must  even 
nowadays  be  given.  On  the  other  hand,  reprisals 
must  at  once  cease  when  the  delinquent  State  makes 
the  necessary  reparation.  Lidividuals  arrested  must 
be  set  free,  goods  and  ships  seized  must  be  handed 
back,  occupied  territory  must  be  evacuated,  suspended 
treaties  must  again  be  put  into  force,  and  the  like. 

§42,  Eeprisals  in  time  of  peace  must  not  be  con-  Reprisals 
foundedwith  reprisals  between  belligerents.     Whereas  Peac?in 
the  former  are  resorted  to  for  the  purpose  of  settlinsr  contradis- 

,  .  tinction 

a   conflict   without   going   to  war,    the   latter"*    are  toRepri- 
retaliations  to  force  an  enemy  guilty  of  a  certain  act  war."^'"^ 
of  illegitimate  warfare  to  comply  with  the  laws  of  war. 

^  See  below,  §  364.  ^  See  Phillimore,  III.  §  14. 

^  See  Phillimore,  III.  §  26.  •*  See  below,  §  247. 
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Value  of  §  43.  The  value  of  reprisals  as  a  means  of  settling 
Reprisals,  international  differences  is  analogous  to  the  value  of 
retorsion.  States  will  have  recourse  to  reprisals  for 
such  international  delinquencies  as  they  think  in- 
sufficiently important  for  a  declaration  of  war,  but  too 
important  to  be  entirely  overlooked.  That  reprisals 
are  rather  a  rough  means  for  the  settlement  of 
differences,  and  that  the  institution  of  reprisals  may 
give  and  has  in  the  past  given  occasion,  to  abuse  in 
case  of  a  difference  between  a  powerful  and  a  weak 
State,  cannot  be  denied.  On  the  other  hand,  as  there 
is  no  Court  and  no  central  authority  above  the 
Sovereign  States  which  could  compel  a  delinquent 
State  to  give  reparation,  the  institution  of  reprisals 
can  scarcely  be  abolished.  The  influence  in  the  future 
of  the  existence  of  a  permanent  Court  of  Arbitration 
remains  to  be  seen.  If  all  the  States  would  become 
parties  to  the  Hague  Convention  for  the  peaceful 
adjustment  of  international  differences,  and  if  they 
would  have  recourse  to  the  Permanent  Court  of 
Arbitration  at  the  Hague  in  all  cases  of  an  alleged 
international  delinquency  which  affects  neither  their 
national  honour  nor  their  independence,  acts  of 
reprisals  would  almost  disappear. 
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IV 

Pacific  Blockade 

Hall,  §  121 — Lawrence,  §  159 — Taylor,  §  444 — Bluntschli,  §§  506-507 — 
Heffter,  §  112 — Bulmerincq  in  Holtzendorff,  IV.  pp.  1 16-127 — 
UUmann,  §  138 — Bonfils,  Nos.  986-994 — Pradier-Fodere,  V.  Nos. 
2483-2489,  VI.  No.  2648— Rivier,  11.  §60— Calvo,  III.  §§  1832- 1859 
— Fiore,  II.  No.  1231 — Martens,  II.  105 — HoUand,  Studies,  pp.  151- 
167 — Deane,  "  The  Law  of  Blockade  "  (1870)  pp.  45-48 — Fauchille, 
"Du  blocus  maritime"  (1882)  pp.  37-67 — Falcke,  "Die  Hanpt- 
perioden  der  sogenannten  Friedensblockade  "  (1891) — Bares,  "  Le 
blocns  pacifique  "  (1898) — Ducrocq,  "  Eepresailles  en  temps  de  paix" 
{i9oi)pp.  58-174. 

§  44.  Before  the  nineteenth  century  blockade  was  Develop- 
only  known  as  a  measure   between   belligerents   in  ^actice 
time  of  war.     It  was  not  before  the  second  quarter  °^,^'^'='?'= 

f>     1  •  1  IIP  -I    ■Blockade. 

of  the  mneteenth  century  that  the  nrst  case  occurred 
of  a  so-called  pacific  blockade — that  is,  a  blockade 
during  time  of  peace — as  a  compulsive  means  of 
settling  international  differences ;  and  all  such  cases 
are  either  cases  of  intervention  or  of  reprisals.^  The 
first  case,  one  of  intervention,  happened  in  1827,  when, 
during  the  Greek  insurrection.  Great  Britain,  France, 
and  Eussia  intervened  in  the  interest  of  the  inde- 
pendence of  Greece  and  blockaded  those  parts  of  the 
Greek  coast  which  were  occupied  by  Turkish  troops. 
Although  this  blockade  led  to  the  battle  of  Navarino, 
in  which  the  Turkish  fleet  was  destroyed,  the  Powers 
maintained,  nevertheless,  that  they  were  not  at  war 

^  A   blockade    instituted  by   a  p.  1 38,  treats  it  as  a  pacific  blockade 

State  against  such  portions  of  its  sensu  generali.     Of  course,  neces- 

own  territory  as  are  in  revolt  is  sity  of  self-preservation  only  can 

not  a  blockade  for  the  purpose  of  justify  a  State  that  has  blockaded 

settling  international  differences,  one  of  its  own  ports  in  preventing 

It  has,  therefore,  in  itself  nothing  the  egress  and  ingress  of  foreign 

to  do  with  the  Law  of  Nations,  vessels.     And  the  question  might 

but  is  a  matter  of  internal  police,  arise  whether  compensation  is  not 

I    cannot,  therefore,    agree    with  to  be  paid  for  losses  sustained  by 

Professor    Holland,   who,   m   his  such  foreign  vessels. 
Studies    in     International    Law, 
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with  Turkey.  In  1831,  France  blockaded  the  Tagus 
as  an  act  of  reprisals  for  the  purpose  of  exacting 
redress  from  Portugal  for  injuries  sustained  by  French 
subjects.  Great  Britain  and  France,  exercising  inter- 
vention for  the  purpose  of  making  Holland  consent  to 
the  independence  of  revolting  Belgium,  blockaded  in 
1833  the  coast  of  Holland.  In  1838,  France  block- 
aded the  ports  of  Mexico  as  an  act  of  reprisals,  but 
Mexico  declared  war  against  France  in  answer  to 
this  pacific  blockade.  Likewise  as  an  act  of  re- 
prisals, and  in  the  same  year,  France  blockaded  the 
ports  of  Argentina  ;  and  in  1 845,  conjointly  with  Great 
Britain,  France  blockaded  the  ports  of  Argentina  a 
second  time.  In  1 850,  in  the  course  of  her  differences 
with  Greece  on  account  of  the  case  of  Don  Pacifico,^ 
Great  Britain  blockaded  the  Greek  ports,  but  for 
Greek  vessels  only.  A  case  of  intervention  again  is 
the  pacific  blockade  instituted  in  i860  by  Sardinia, 
in  aid  of  an  insurrection  against  the  then  Sicilian 
ports  of  Messina  and  Gaeta,  but  the  following  year 
saw  the  conversion  of  the  pacific  blockade  into  a 
war  blockade.  In  1862  Great  Britain,  by  way  of 
reprisals  for  the  plundering  of  a  wrecked  British 
merchantman,  blockaded  the  Brazilian  port  of  Eio 
de  Janeiro.  The  blockade  of  the  island  of  Formosa 
by  France  during  her  differences  with  China  in  1 884, 
and  that  of  the  port  of  Menam  by  France  during 
her  differences  with  Siam  in  1893  are  likewise 
cases  of  reprisals.  On  the  other  hand,  cases  of 
intervention  are  the  blockade  of  the  Greek  coast  in 
1886  by  Great  Britain,  Austria-Hungary,  Germany, 
Italy,  and  Russia,  for  the  purpose  of  preventing  Greece 
from  making  war  against  Turkey ;  and  further,  the 
blockade  of  the  island  of  Crete  in  1897  by  the  united 

^  See  above,  §  35. 
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Powers.  The  last  case  occurred  in  1902,  when  Great 
Britain,  Germany,  and  Italy  blockaded,  by  way  of 
reprisals,  the  coast  of  Venezuela.^ 

§  45.  No  unanimity  exists  between  international  Admissi- 
lawyers  with  regard  to  the  question  whether  or  not  padgc  * 
pacific  blockades  are  admissible  according  to  the  Blockade, 
principles  of  the  Law  of  Nations.  There  is  no  doubt 
that  the  theory  of  the  Law  of  Nations  forbids  the 
condemnation  and  confiscation  of  vessels  other  than 
those  of  the  blockaded  State  which  are  caught  in  an 
attempt  to  break  a  pacific  blockade.  For  even  those 
writers  who  maintain  the  admissibility  of  pacific 
blockade  assert  that  such  vessels  cannot  be  con- 
fiscated. What  is  controverted  is  the  question 
whether  according  to  International  Law  the  coast 
of  a  State  can  be  blockaded  at  all  in  time  of  peace. 
From  the  first  recorded  instance  to  the  last, 
several  writers  ^  of  authority  have  negatived  the 
question.  On  the  other  hand,  many  writers  have 
answered  the  question  in  the  affirmative,  differing 
among  themselves  regarding  the  one  point  only 
whether  or  not  vessels  sailing  under  the  flag  of  third 
States  could  be  prevented  from  entering  or  leaving 
pacifically  blockaded  ports.  The  Institute  of  Inter- 
national Law  in  1887  carefully  studied,  and  at  its 
meeting  in  Heidelberg  discussed,  the  question,  and 
finally  voted  a  declaration  ^  in  favour  of  the  admis- 
sibility of  pacific  blockades.  Thus  the  most  influential 
body  of  theorists  has  approved  of  what   had   been 

^  This  blockade,  although  osten-  No.  i  (Venezuela),  Correspondence 

sibly  a  war  blockade  for  the  pur-  respecting  the  Affairs  of  Venezuela, 

pose  of  preventing  the  ingress  of  ^  The  leader  of  these  writers  is 

foreign  vessels,  was  nevertheless  Hautefeuille.   Des  Droits   et   des 

essentially     a     pacific    blockade.  Devoirs  des  Nations  Neutres  (2nd 

See   Holland,  in  the  Law  Quar-  ed.  1858,  pp.  272-288.) 

terly  Review,  XIX.  (1903),  p.  133;  ^  See  Annuaire,  IX.  (1887),  pp. 

Parliamentary  Papers,  Venezuela,  275-301. 
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established  before  by  practice.  There  ought  to  be 
no  doubt  that  the  numerous  cases  of  pacific  blockade 
which  have  occurred  during  the  nineteenth  century- 
have,  through  tacit  consent  of  the  members  of  the 
Family  of  Nations,  established  the  admissibility  of 
pacific  blockades  for  the  settlement  of  political  as 
well  as  of  legal  international  differences. 
Pacific  §  46.  It  has  already  been  stated  that  those  writers 

Blockade  ^^^iq  admit  the  legality  of  pacific  blockades  are 
vessels  of  unauimous  regarding  the  fact  that  no  right  exists 
states.  for  the  blockading  State  to  condemn  and  confiscate 
such  ships  of  third  States  as  try  to  break  a  pacific 
blockade.  Apart  from  this,  no  unanimity  exists  with 
regard  to  the  question  of  the  relation  between  a 
pacific  blockade  and  ships  of  third  States.  Some 
German  writers  ^  maintain  that  such  ships  have  to 
respect  the  blockade,  and  that  the  blockading  State 
has  a  right  to  stop  such  ships  of  third  States  as  try 
to  break  a  pacific  blockade.  The  vast  majority  of 
writers,  however,  deny  such  right.  There  is,  in  fact, 
no  rule  of  International  Law  which  could  establish 
such  a  right,  as  pacific  in  contradistinction  to  bellige- 
rent blockade  is  a  mere  matter  between  the  conflict- 
ing parties.  The  declaration  of  the  Institute  of 
International  Law  in  favour  of  pacific  blockade 
contains,  therefore,  the  condition :  "  Les  navires  de 
pavilions  neutres  peuvent  entrer  librement  malgre  le 
blocus." 

The  practice  of  pacific  blockade  has  varied  with 
regard  to  ships  of  third  States.  Before  1850  ships 
of  third  States  were  expected  to  respect  pacific 
blockades,  and  such  ships  of  these  States  as  tried 
to  break  it  were  seized,  but  were  restored  at  the 
termination  of  the  blockade,  yet  without  any  com- 

^  See  Heffter,  §112;  Perels,  §  30. 
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pensation.  When  in  1850  Great  Britain,  and  like- 
wise when  in  1886  Great  Britain,  Austria,  Germany, 
Italy,  and  Eussia  blockaded  the  Greek  ports,  these 
ports  were  only  closed  for  Greek  ships,  and  others 
were  allowed  to  pass  through.  And  the  same  was  the 
case  during  the  blockade  of  Crete  in  1897.  On  the 
other  hand,  in  1894  France,  during  a  conflict  with 
China,  blockaded  the  island  of  Formosa  and  tried  to 
enforce  the  blockade  against  ships  of  third  States. 
But  Great  Britain  declared  that  a  pacific  blockade 
could  not  be  enforced  against  ships  of  third  States, 
whereupon  France  had  to  drop  her  intended  establish- 
ment of  a  pacific  blockade  and  had  to  consider  her- 
self at  war  with  China.  And  when  in  1902  Great 
Britain,  Germany,  and  Italy  instituted  a  blockade 
against  Venezuela,  they  declared  it  a  war  blockade  ^ 
because  they  intended  to  enforce  it  against  vessels 
of  third  States. 

§  47.  Theory    and    practice   seem    nowadays    to  Pacific 
agree  upon  the  rule  that  the  ships  of  a  pacifically  ^^^^^^^ 
blockaded  State  trying-  to  break  the  blockade  may  be  vessels  of 

•        11  F  1         Ty    .     .^  1  the  block- 

seized  and  sequestrated.  But  they  cannot  be  con-  aded 
demned  and  confiscated,  as  they  have  to  be  restored  ^*^*^' 
at  the  termination  of  the  blockade.  Thus,  although 
the  Powers  which  had  instituted  a  blockade  against 
Venezuela  in  1902  declared  it  a  war  blockade,  all 
Venezuelan  public  and  private  ships  seized  were 
restored  after  the  blockade  was  raised. 

§  48.  Pacific  blockade  is  a  measure  of  such  enor-  Manner 
mous  consequences  that  it  can  be  justified  only  after  Blockade. 
the  failure  of  preceding  negotiations  for  the  purpose 
of  settling  the  questions  in  dispute.     And  further,  as 
blockade,  being  a  violation  of  the  territorial  supremacy 

^  That  this   blockade   was   essentially  a  pacific  blockade  I   have 
already  stated  above,  p.  45,  note  i. 
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of  the  blockaded  State,  is  prima  facie  of  a  hostile 
character,  it  is  necessary  for  such  State  as  intends  in 
time  of  peace  to  blockade  another  to  notify  its 
intention  to  the  latter  and  to  fix  the  day  and  hour 
for  the  establishment  of  the  blockade.  And,  thirdly, 
although  the  Declaration  of  Paris  of  1856  enacting 
that  a  blockade  to  be  binding  must  be  effective 
concerns  blockades  in  time  of  war  only,  there  can  be 
no  doubt  that  pacific  blockades  ought  to  be  likewise 
effective.  The  declaration  of  the  Institute  of  Inter- 
national Law  in  favour  of  pacific  blockade  contains, 
therefore,  the  condition  :  "  Le  blocus  pacifique  doit 
etre  declare  et  notifie  officiellement,  et  maintenu  par 
une  force  sufRsante." 
Value  of  §  49-  A.S  the  establishment  of  a  pacific  blockade 
Brckade  ^^^  ^^  vaHous  instauccs  not  prevented  the  outbreak 
of  hostilities,  the  value  of  a  pacific  blockade  as  a 
means  of  non-hostile  settlement  of  international  dif- 
ferences is  doubted  and  considered  precarious  by 
many  writers.  But  others  agree,  and  I  think  they 
are  right,  that  the  institution  of  pacific  blockade  is 
of  great  value,  be  it  as  an  act  of  reprisals  or  of  inter- 
vention. Every  measure  which  is  suitable  and 
calculated  to  prevent  the  outbreak  of  war  must  be 
welcomed,  and  experience  shows  that  pacific  block- 
ade is,  although  not  universally  successful,  a  measure 
of  such  kind.  That  it  may  give,  and  has  in  the  past 
given,  occasion  for  abuse  in  case  of  a  difference 
between  a  strong  and  a  weak  Power  is  no  argument 
against  it,  as  the  same  is  valid  with  regard  to  reprisals 
and  intervention  in  general,  and  even  to  war.  And 
although  it  is  naturally  a  measure  which  will  scarcely 
be  made  use  of  in  case  of  a  difference  between  two 
powerful  naval  States,  it  might  nevertheless  find 
application  with  success  against    a   powerful   naval 
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State   if  exercised  by  the  united  navies  of  several 
Powers.^ 


V 

Inteevention 

See  the  literature  quoted  above  in  Vol.  I.  at  the  commencement  of  §  134. 

§  50.  Intervention  as  a  means   of  settling  inter-  interven- 
national  differences  is  only  a  special  kind  of  interven-  eontradis- 
tion  in  general,  which  has  already  been  discussed.^  2'^^°^/°'^*° 
It  consists  in  the  dictatorial  interference  of  a  third  tion  in  a 
State   in   a   difference  between  two   States   for   the 
purpose   of  settling  the   difference  in  the   way  de- 
manded by  the  intervening  State.     This  dictatorial 
interference  takes  place  for  the  purpose  of  exercis- 
ing a  compulsion  upon  one  or  both  of  the  parties 
in   conflict,   and   must  be   distinguished   from  such 
attitude  of    a    State    as   makes    it    a    party  to   the 
very  conflict.      If  two   States    are  in  conflict    and 
a  third  State  joins   one  of  them  out  of  friendship 
or  from   any   other   motive,   such   third  State  does 
not  exercise  an  intervention  as  a  means  of  settling 
international  differences,  but  it  becomes  a  party  to 
the   conflict.     If,    for   instance,    an    alliance    exists 
between  one  of  two  States  in  conflict  and  a  third,  and 
if  eventually,  as  war  has  broken  out  in  consequence 
of  the  conflict,  such  third  State  comes  to  the  help  of 

^  The  following  is  the  full  text        "  2,  Le  blocus  pacifique  doit  etre 

of  the  declaration  of  the  Institute  declare  et  notifie  officiellement  et 

of  International  Law  referred  to  maintenu  par  una  force  suflfisante. 
above,  §  45  =  "  3-  Les  navires  de  la  puissance 

"  L'etablissement    d'un    blocus  bloquee  qui  ne  respectent  pas  un 

en  dehors  de  I'etat  de  guerre  ne  pareil   blocus,    peuvent    etre    se- 

doit  etre  considere  comme  perniis  questres.     Le  blocus  ayant  cesse, 

par  le  droit  de  gens  que  sous  les  ils  doivent  etre  restitues  avec  leurs 

conditions  suivantes  :  cargaisons   a   leurs    proprietaires, 

"  I.  Les    navires    de    pavilion  mais     sans     dedommagement    d, 

etranger  peuvent  entrer  librement  aucun  titre." 
malgre  le  blocus.  =*  See  above,  Vol.  I.  §§  134-138. 

VOL.   II.  E 


50  COMPULSIVE  SETTLEMENT  OF   STATE  DIFFERENCES 

its  ally,  no  intervention  in  the  technical  sense  of  the 
term  takes  place.  A  State  intervening  in  a  dispute 
between  two  other  States  does  not  become  a  party  to 
their  dispute,  but  is  the  author  of  a  new  imbroglio, 
because  such  third  State  dictatorially  requests  those 
other  States  to  settle  their  difference  in  a  way  to 
which  both,  or  at  least  one  of  them,  objects.  An 
intervention,  for  instance,  takes  place  when,  although 
two  States  in  conflict  have  made  up  their  minds  to 
fight  it  out  in  war,  a  third  State  dictatorially  requests 
them  to  settle  their  dispute  through  arbitration. 

Intervention,  in  the  form  of  dictatorial  interference, 
must,  further,  be  distinguished  from  such  efforts  of 
a  State  as  are  directed  to  induce  the  States  in  con- 
flict to  settle  their  difference  amicably  by  proffering 
its  good  offices  or  mediation,  or  by  giving  friendly 
advice.  It  is,  therefore,  incorrect  when  some  jurists  ^ 
speak  of  good  offices  and  the  like  as  an  "  amicable  " 
in  contradistinction  to  a  "  hostile  "  intervention. 
Mode  of  S  m .  Intervention   in   a   difference   between    two 

tionr^"  Other  States  is  exercised  through  a  communication  of 
the  intervening  State  to  one  or  both  of  the  conflicting 
States  with  a  dictatorial  request  for  the  settlement  of 
the  conflict  in  a  certain  way,  for  instance  by  arbitra- 
tion or  by  the  acceptance  of  certain  terms.  An  inter- 
vention can  take  place  either  on  the  part  of  one  State 
alone  or  of  several  States  collectively.  If  the  parties 
comply  with  the  request  of  the  intervening  State  or 
States,  the  intervention  is  terminated.  If,  however, 
one  or  both  of  the  parties  do  not  comply  with  the 
request,  the  intervening  State  will  either  withdraw  its 
intervention  or  proceed  to  the  performance  of  acts 
more  stringent  than  a  mere  request,  such  as  pacific 
blockade,  military  occupation,  and  the  like.     Even 

'  Thus,  for  instance,  Rivier,  II.  §  58.     See  also  above,  Vol.  I.  §  134. 
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war  may  be  declared  for  the  purpose  of  an  interven- 
tion. Of  special  importance  are  the  collective  inter- 
ventions exercised  by  several  great  Powers  in  the 
interest  of  the  balance  of  power  and  of  humanity.^ 

§  52.  An  intervention  in  a  difference  between  two  Time  of 
States  can  take  place  at  any  time  from  the  moment  a  tfor^^" 
conflict  arises  till  the  moment  it  is  settled,  and  even 
immediately  after  the  settlement.  In  many  cases 
interventions  have  taken  place  before  the  outbreak  of 
war  between  two  States  for  the  purpose  of  prevent- 
ing war ;  in  other  cases  third  States  have  intervened 
during  a  war  which  had  broken  out  in  consequence  of 
a  conflict.  Interventions  have,  further,  taken  place 
immediately  after  the  peaceable  settlement  of  a 
difference,  or  after  the  termination  of  war  by  a  treaty 
of  peace  or  by  conquest,  on  the  grounds^  that  the 
conditions  of  the  settlement  or  the  treaty  of  peace 
were  ac^ainst  the  interests  of  the  interveninsf  State,  or 
because  the  latter  would  not  consent  to  the  annexa- 
tion of  the  conquered  State  by  the  victor.- 

^  See  above,  Vol.  I.  §§  136  and  default  of  a  right,  and  to  all  other 

137.  details  concerning  intervention,  the 

^  With  regard  to  the  question  reader  must   be    referred   above, 

of  the  right  of  intervention,    the  Vol.  I.  §§  135-138. 
admissibility    of  intervention    in 
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CHAPTER  I 

ON    WAR    IN    GENERAL 
I 

Characteristics  of  War 

Grotius,  I.  c.  1,  §  2-Vattel,  III.  §§  1-4,  69-72— Hall,  §§  15-18— 
Lawrence,  §  155 — Lorimer,  11.  pp.  18-28 — Manning,  pp.  131- 133 
— Phillimore,  III.  §  49 — Twiss,  II.  §  22-29 — Taylor,  §§  449-451 — 
Wheaton,  §  295— Bluntschli,  §§  510-514 — Heffter,  §§  113-114 
— Liieder  in  Holtzendorff,  IV.  pp.  175-198 — Kliiber,  §§  235-237 — 
G.  F.  Martens,  II.  §  263 — Ullmann,  §  141 — Bonfils, Nos.  looo-iooi 
— Pradier-Fodere,  VI.  Nos.  2650-2660 — Rivier,  II.  §  61 — Calvo,  IV. 
§§  1 860- 1 864 — Fiore,  III.  Nos.  1232- 1268 — Martens,  11.  §  106 — 
Westlake,  Chapters,  pp.  258-264 — Heilborn,  System,  pp.  321-332 — 
Rettich,  "  Zur  Theorie  und  Geschichte  des  Rechts  zum  Kriege  " 
(1888),  pp.  3-140 — Wiesse,  "  Le  Droit  international  applique 
aux  guerres  civiles  "  (1898) — Rougier,  "  Las  guerres  civiles  et  le 
droit  des  gens  "  (1903). 

§  53.  As  within  the  boundaries  of  the  modern  Wamo 
State  an  armed  contention  between  two  or  more  ^  ^^*  ^  ^' 
citizens  is  illegal,  public  opinion  has  become 
convinced  that  armed  contests  between  citizens  are 
inconsistent  with  Municipal  Law.  Influenced  by  this 
fact,  fanatics  of  international  peace,  as  well  as  those 
innumerable  individuals  who  cannot  grasp  the  idea  of 
a  law  between  Sovereign  States,  frequently  consider 
war  and  law  inconsistent.  They  quote  the  fact  that 
wars  are  frequently  waged  by  States  as  a  proof 
against  the  very  existence  of  an  Incernational  Law. 
It  is  not  difficult  to  show  the  absurdity  of  this  opinion. 
As    States   are  Sovereign,   and   as  consequently  no 
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central  authority  can  exist  above  them  able  to  enforce 
compliance  with  its  demands,  war  cannot  always  be 
avoided.  International  Law  recognises  this  fact,  but 
at  the  same  time  provides  regulations  with  which 
the  belligerents  have  to  comply.  Although  with  the 
outbreak  of  war  all  peaceable  relations  between 
the  belligerents  cease,  there  remain  certain  mutual 
legal  obligations  and  duties.  Thus  war  is  not 
inconsistent  with,  but  a  condition  regulated  by. 
International  Law.  The  latter  cannot  and  does  not 
object  to  the  States  which  are  in  conflict  waging  war 
upon  each  other  instead  of  peaceabty  settling  their 
difference.  But  if  they  choose  to  go  to  war  they  have 
to  comply  with  the  rules  laid  down  by  International 
Law  reoardino^  the  conduct  of  war  and  the  relations 
between  the  belligerents  and  neutral  States.  That 
International  Law,  if  it  could  forbid  war  altogether, 
would  be  a  more  perfect  law  than  it  is  at  present 
there  is  no  doubt.  Yet  eternal  peace  is  an  impossi- 
bility in  the  conditions  and  circumstances  under 
which  mankind  live  and  perhaps  will  have  to  live  for 
ever,  although  eternal  peace  is  certainly  an  ideal  of 
civilisation. 
Concep-  ,^  24,  W'ar  is  the  contention  between  two  or  more 

War.  States  through  their  armed  forces  for  the  purpose  of 
overpowering  each  other  and  imposing  such  con- 
ditions of  peace  as  the  victor  pleases.  War  is  a  fact 
recognised,  and  with  regard  to  many  points  regulated, 
but  not  established,  by  International  Law.  Those 
writers  ^  who  define  war  as  the  legal  remedy  of  self- 
help  to  obtain  satisfaction  for  a  wrong  sustained  from 
another  State,  forget  that  wars  have  often  been  waged 
by  both  parties  for  political  reasons  only ;   they  con- 

^  See,  for  instance,  Vattel,  III.     II.   26;  Bluntschli,   §    510;    Bul- 
§  I ;  Phillimore,  III.  §  49 ;  Twiss,     merincq,  §  92. 
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found  a  possible  but  not  at  all  necessary  cause  of  war 
with  the  conception  of  war.  A  State  may  be  driven 
into  war  because  it  cannot  otherwise  get  reparation 
for  an  international  delinquency,  and  such  State  may 
then  maintain  that  it  exercises  by  the  war  nothing 
else  than  legally  recognised  self-help.  But  when 
States  are  driven  into  or  deliberately  wage  war  for 
political  reasons,  no  legally  recognised  act  of  self-help 
is  in  such  case  performed  by  the  war.  And  the  same 
laws  of  war  are  valid,  whether  wars  are  waged  on 
account  of  legal  or  of  political  differences. 

§  55.  In  any  case,  it  is  universally  recognised  War  a 
that  war  is  a  cojitention,  which  means,  a  violent  tion. 
struggle  through  the  application  of  armed  force.  For 
a  war  to  be  in  existence,  two  or  more  States  must 
actually  have  their  armed  forces  fighting  against  each 
other,  although  the  commencement  of  a  war  may 
date  back  to  its  declaration  or  some  other  unilateral 
initiative  act.  Unilateral  acts  of  force  performed  by 
one  State  against  another  may  be  a  cause  of  the  out- 
break of  war,  but  are  not  war  in  themselves,  as  long- 
as  they  are  not  answered  by  similar  hostile  acts  by 
the  other  side,  or  at  least  by  a  declaration  of  the 
other  side  that  it  considers  the  particular  acts  as 
acts  of  war.  Thus  it  comes  about  that  acts  of  force 
performed  by  one  State  against  another  by  way  of 
reprisals  or  during  a  pacific  blockade  in  the  case  of 
an  intervention  are  not  necessarily  initiative  acts  of 
war.  And  even  acts  of  force  illegally  performed  by 
one  State  against  another,  such,  for  instance,  as 
occupation  of  a  part  of  its  territory,  are  not  acts  of 
war  as  long  as  they  are  not  met  with  acts  of  force 
from  the  other  side,  or  at  least  with  a  declaration 
from  the  latter  that  it  considers  the  particular  acts  as 
acts  of  war.     Thus,  when  Louis  XIV.  of  France,  after 
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the  Peace  of  Nimeguen,  instituted  the  so-called 
Chambers  of  Eeunion  and  in  1680  and  1681  seized 
the  territory  of  the  then  Free  Town  of  Strassburg 
and  other  parts  of  the  German  Empire  without  the 
latter's  offering  armed  resistance,  these  acts  of  force, 
although  doubtless  illegal,  were  not  acts  of  war. 
War  a  §  56.  To  be   Considered  war,  the  contention  must 

tion*^°'  ^®  S^'^^^S  on  between  States.  In  the  Middle  Ages  wars 
between  were  known  between  private  individuals,  so-called 
private  wars,  and  wars  between  corporations,  as  the 
Hansa  for  instance,  and  between  States.  But  such  wars 
have  totally  disappeared  in  modern  times.  It  may, 
of  course,  happen  that  a  contention  arises  between  the 
armed  forces  of  a  State  and  a  body  of  armed  indi- 
viduals, but  such  contention  ^  is  not  war.  Thus  the 
contention  between  the  Eaiders  under  Dr.  Jameson 
and  the  former  South  African  Eepublic  in  January 
1896  was  not  war.  Nor  is  a  contention  with  insur- 
gents or  with  pirates  a  war.  And  a  so-called  civil 
war "  need  not  be  from  the  beginning  nor  become 
at  aU  a  war  in  the  technical  sense  of  the  term 
according  to  International  Law.  On  the  other  hand, 
to  an  armed  contention  between  a  suzerain  and  its 
vassal^  State  the  character  of  war  ought  not  to  be 
denied,  for  both  parties  are  States,  although  the  fact 
that  the  vassal  makes  war  against  the  suzerain  may, 
from  the  standpoint  of  Constitutional  Law,  be  con- 
sidered rebellion.  And  likewise  an  armed  contention 
between  a  full  Sovereimi  State  and  a  State  under  the 
suzerainty  of  another  State,  as,  for  instance,  the  con- 
tention between  Servia  and  Bulgaria  in  1885,  is  war. 

*  Some     publicists      maintain,  for  instance,  Bluntschli,  §  113,  and 

however,   that   a   contention    be-  Fiore,  III.  §  1265. 

tween  a  State  and  the  ai'med forces  -  See  below,  §  59. 

of  a  party  fighting  for  public  rights  '  See  below,  §  75. 
must  be  considered  as  war.     See, 


CHARACTERISTICS  OF   WAR  59 

Again,  an  armed  contention  between  one  or  more 
member-States  of  a  Federal  State  and  the  latter  ought 
to  be  considered  as  war  in  the  technical  sense  of 
the  term,  according  to  International  Law,  although, 
according  to  the  constitution  of  Federal  States,  war 
between  the  member-States  as  well  as  between  any 
member-State  and  the  Federal  State  itself  is  illegal, 
and  the  recourse  to  arms  by  a  member-State  may 
therefore  correctly,  from  the  standpoint  of  the  con- 
stitution, be  called  a  rebellion.  Thus  the  War  of 
Secession  within  the  United  States  between  the 
Northern  and  the  Southern  member-States  in  1861- 
1865  was  real  war. 

§  57.  It  must  be  emphasised  that  war  nowadays  wara 
is  a  contention  of  States  through  their  armed  forces.  t°o"*^°" 
Those  private  subiects  of  the  bellicjerents  who  do  not  between 

T  1  -Till  1  T   />  T       states 

directly  or  mdirectiy  belong  to  the  armed  lorces  do  through 
not  take  part  in  the  armed  contention  :  they  do  not  \l^l^^ 
attack  and  defend,  and  no  attack  is  therefore  made 
upon  them.  This  fact  is  the  result  of  an  evolution  of 
practices  which  were  totally  different  in  former  times. 
During  antiquity  and  the  greater  part  of  the  Middle 
Ages  war  was  a  contention  between  the  whole  of 
the  populations  of  the  belligerent  States.  In  time  of 
war  every  subject  of  one  belligerent,  whether  an 
armed  and  fighting  individual  or  not,  whether  man 
or  woman,  adult  or  infant,  could  be  killed  or  enslaved 
by  the  other  belligerent  at  will.  But  gradually  a 
milder  and  more  discriminative  practice  grew  up, 
and  nowadays  the  life  and  liberty  of  such  private 
subjects  of  belligerents  as  do  not  directly  or  indirectly 
belong  to  their  armed  forces  are  safe,  as  is  also,  with 
certain  exceptions,  their  private  property. 

This  is  a  generally  admitted  fact.     But  opinions 
disagree  as  to  the  general  position  of  such  private 
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subjects  in  time  of  war.  The  majority  of  tlie 
European,  continental  writers  for  the  last  two  genera- 
tions have  propagated  the  doctrine  that  no  relation 
of  enmity  exists  between  belligerents  and  such  private 
subjects,  or  between  the  private  subjects  of  both 
belligerents.  This  doctrine  goes  back  to  Eousseau, 
"  Contrat  Social,"  I.  c.  4.  In  180 1,  on  the  occasion  of 
the  opening  of  the  French  Prize  Court,  the  celebrated 
lawyer  and  statesman  Portalis  adopted  Eousseau's 
doctrine  by  declaring  that  war  is  a  relation  between 
States  and  not  between  individuals,  and  that  conse- 
quently the  subjects  of  the  belligerents  are  only 
enemies  as  soldiers,  not  as  citizens.  And  although 
this  new  doctrine  did  not,  as  Hall  (§  18)  shows,  spread 
at  once,  it  has  since  the  second  half  of  the  nine- 
teenth century  been  proclaimed  on  the  European 
continent  by  the  majority  of  writers.  English  and 
American-English  writers  have,  however,  never 
adopted  this  doctrine,  but  have  always  maintained 
that  the  relation  of  enmity  between  the  belligerents 
extends  also  to  their  private  citizens. 

I  think,  if  the  facts  of  war  are  taken  into  consider- 
ation without  prejudice,  there  ought  to  be  no  doubt 
that  the  Anglo-American  view  is  correct.  It  is  im- 
possible to  sever  the  citizens  from  their  State,  and 
the  outbreak  of  war  between  two  States  cannot  but 
make  their  citizens  enemies.  But,  on  the  other  hand, 
the  whole  controversy  is  unworthy  of  dispute,  because 
it  is  only  a  terminological  controversy  without  any 
material  consequences.  For,  apart  from  the  termin- 
ology, the  parties  agree  in  substance  upon  the  rules 
of  the  Law  of  Nations  regarding  such  private  subjects 
as  do  not  directly  or  indirectly  belong  to  the  armed 
forces.  Nobody  doubts  that  such  private  individuals 
are  safe  as  regards  their  life  and  liberty,  provided 
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they  behave  peacefully  and  loyally,  and  that,  with 
certain  exceptions,  their  private  property  must  not  be 
touched.  On  the  other  hand,  nobody  doubts  that, 
according  to  a  generally  recognised  custom  of  modern 
warfare,  the  belligerent  who  has  occupied  a  part  or 
the  whole  of  his  opponent's  territory,  and  who  treats 
such  private  individuals  leniently  according  to  the 
rule  of  International  Law,  can  punish  them  for  any 
hostile  act,  since  they  do  not  enjoy  the  privileges  of 
members  of  armed  forces.  Although,  on  the  one 
hand.  International  Law  does  by  no  means  forbid,  and, 
as  a  law  between  States,  is  not  competent  to  forbid, 
private  individuals  to  take  up  arms  against  an  enemy, 
it  gives,  on  the  other  hand,  the  right  to  the  enemy  to 
treat  hostilities  committed  by  private  ^  individuals  as 
acts  of  illegitimate  warfare.  A  belligerent  is  under 
a  duty  to  respect  the  life  and  liberty  of  private 
enemy  individuals,  but  he  can  carry  out  this  duty 
under  the  condition  only  that  these  private 
individuals  abstain  from  hostilities  against  himself. 
Through  military  occupation  in  war  such  private 
individuals  faU  under  the  territorial  supremacy  of  the 
belligerent,  and  he  can  therefore  demand  that  they 
comply  with  his  orders  regarding  the  safety  of  his 
forces.  The  position  of  private  enemy  individuals 
is  made  known  to  them  through  the  proclamations 
which  the  commanders-in-chief  of  an  army  occupy- 
ing the  territory  usually  publish.  Thus  General  Sir 
Eedvers  Buller,  when  entering  the  territory  of  the 
South  African  Republic  in  1 900,  published  the  follow- 
ing proclamation : 

"  The  troops  of  Queen  Victoria  are  now  passing 
through  the  Transvaal.  Her  Majesty  does  not  make 
war  on  individuals,  but  is,  on  the  contrary,  anxious 

'  See  below,  §  254. 
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to  spare  them  as  far  as  may  be  possible  the  horrors  of 
war.  The  quarrel  England  has  is  with  the  Govern- 
ment, not  with  the  people,  of  the  Transvaal.  Pro- 
vided they  remain  neutral,  no  attempt  will  be  made 
to  interfere  with  persons  living  near  the  line  of 
march ;  every  possible  protection  will  be  given  them, 
and  any  of  their  property  that  it  may  be  necessary  to 
take  will  be  paid  for.  But,  on  the  other  hand,  those 
who  are  thus  allowed  to  remain  near  the  line  of 
march  must  respect  and  maintain  their  neutrality, 
and  the  residents  of  any  locality  will  be  held  respon- 
sible, both  in  their  persons  and  property,  if  any 
damage  is  done  to  railway  or  telegraph,  or  any 
violence  done  to  any  member  of  the  British  forces 
in  the  vicinity  of  their  home." 

It  must  be  emphasised  that  this  position  of  private 
individuals  of  the  hostile  States  renders  it  inevitable 
that  commanders  of  armies  which  have  occupied 
hostile  territory  should  consider  and  mark  as  criminals 
all  such  private  individuals  of  the  enemy  as  commit 
hostile  acts,  although  such  individuals  may  act  from 
patriotic  motives  and  may  be  highly  praised  for  their 
acts  by  their  compatriots.  The  high-sounding  and 
well-meant  words  of  Baron  Lambermont,  one  of  the 
Belgian  delesfates  at  the  Conference  of  Brussels  of 
1874 — "  II  y  a  des  choses  qui  se  font  k  la  guerre,  qui 
se  feront  toujours,  et  que  Ton  doit  bien  accepter. 
Mais  il  s'agit  ici  de  les  convertir  en  lois,  en  prescrip- 
tions positives  et  Internationales.  Si  les  citoyens 
doivent  etre  conduits  au  supplice  pour  avoir  tente 
de  defendre  leur  pays  au  peril  de  leur  vie,  il  ne  faut 
pas  qu'ils  trouvent  inscrits  sur  le  poteau  au  pied 
duquel  ils  seront  fusiles  I'article  d'un  traite  signe  par 
leur  propre  gouvernement  qui  d'avance  les  condamnait 
h.  mort  " — have  no  raison  d'etre  in  face  of  the  fact  that 
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according  to  a  generally  recognised  customary  rule 
of  International  Law  hostile  acts  on  the  part  of 
private  individuals  are  not  acts  of  legitimate  warfare, 
and  the  offenders  can  be  treated  and  punished  as  war- 
criminals.  Even  those  writers  ^  who  object  to  the 
term  "  criminals  "  do  not  deny  that  such  hostile  acts 
by  private  individuals,  in  contradistinction  to  hostile 
acts  by  members  of  the  armed  forces,  may  be  severely 
punished.  The  controversy  whether  or  not  such  acts 
may  be  styled  "  crimes  "  is  again  only  one  of  termi- 
nology ;  materially  the  rule  is  not  at  all  controverted.^ 


^  See,  for  instance,  Hall,  §  18, 
p.  74,  and  Westlake,  Chapters, 
p.  262. 

^  It  is  of  value  to  quote 
articles  20-26  of  the  "  Instruc- 
tions for  the  Government  of  Armies 
of  the  United  States  in  the  Field," 
which  the  War  Department  of  the 
United  States  published  in  1863 
during  the  War  of  Secession  with 
the  Southern  member- States  : 

(20)  "  PubUc  war  is  a  state  of 
armed  hostility  between  sovereign 
nations  or  governments.  It  is  a 
law  and  requisite  of  civil  existence 
that  men  live  in  political,  continu- 
ous societies,  forming  organised 
units,  called  States  or  nations, 
whose  constituents  bear,  enjoy, 
and  suffer,  advance  and  retrograde 
together,  in  peace  and  in  war." 

(21)  "  The  citizen  or  native  of  a 
hostile  country  is  thus  an  enemy 
as  one  of  the  constituents  of  the 
hostile  State  or  nation,  and  as 
such  is  subjected  to  the  hardships 
of  war." 

(22)  "  Nevertheless,  as  civilisa- 
tion has  advanced  during  the  last 
centuries,  so  has  likewise  advanced, 
especially  in  war  on  land,  the 
distinction  between  the  private 
individual  belonging  to  a  hostile 
country  and  the  hostile  country 
itself,  with  its  men  in  arms.  The 
principle  has  been  more  and  more 
acknowledged  that  the  unarixied 
citizen  is  to  be  spared  in  person. 


property,  and  honour  as  much  as 
the  exigencies  of  war  will  admit." 

(23)  "Private  citizens  are  no 
longer  murdered,  enslaved,  or 
carried  off  to  distant  parts,  and  the 
inoffensive  individual  is  as  little 
disturbed  in  his  private  relations 
as  the  commander  of  the  hostile 
troops  can  afford  to  grant  in  the 
overruling  demands  of  a  vigorous 
war." 

(24)  "  The  almost  universal  rule 
in  remote  times  was  .  .  .  that  the 
private  individual  of  the  hostile 
country  is  destined  to  suffer  every 
privation  of  liberty  and  protection 
and  every  disruption  of  family 
ties.  Protection  was  .  .  .  the  ex- 
ception." 

(25)  "  In  modern  regular  wars 
.  .  .  protection  of  the  inoffensive 
citizens  of  the  hostile  country  is 
the  rule  ;  privation  and  disturb- 
ance of  private  relations  are  the 
exceptions." 

(26)  "  Commanding  generals 
may  cause  the  magistrates  and 
civil  officers  of  the  hostile  country 
to  take  the  oath  of  temporary  alle- 
giance or  an  oath  of  fidelity  to  their 
own  victorious  Government  or 
rulers,  and  they  may  expel  every 
one  who  declines  to  do  so.  But, 
whether  they  do  so  or  not,  the 
people  and  their  civil  officers  owe 
strict  obedience  to  them  as  long  as 
they  hold  sway  over  the  district  or 
covmtry,  at  the  peril  of  their  lives." 
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§  58.  The  last,  and  not  the  least  important,  cha- 
racteristic of  war  is  its  purpose.  It  is  a  contention 
between  States  for  the  purpose  of  overpowering  each 
other.  This  purpose  of  war  is  not  to  be  confounded 
with  the  ends  ^  of  war,  for,  whatever  the  ends  of  war 
may  be,  they  can  only  be  realised  by  one  belligerent 
overpowering  the  other.  Such  a  defeat  as  compels 
the  vanquished  to  comply  with  any  demand  the  victor 
may  choose  to  make  is  the  purpose  of  war.  Therefore 
war  calls  into  existence  the  display  of  the  greatest  pos- 
sible power  and  force  on  the  part  of  the  belligerents, 
rouses  the  passion  of  the  nations  in  conflict  to  the 
highest  possible  degree,  and  endangers  the  welfare,  the 
honour,  and  eventually  the  very  existence  of  both  belli- 
gerents. Nobody  can  predict  with  certainty  the  result 
of  a  war,  however  insignificant  one  side  may  seem 
to  be.  Every  war  is  a  risk  and  a  venture.  Every 
State  which  goes  to  war  knows  beforehand  what  is  at 
stake,  and  it  would  never  go  to  war  were  it  not  for 
its  firm,  though  very  often  illusory,  conviction  of  its 
superiority  in  strength  over  its  opponent.  Victory 
is  necessary  in  order  to  overpower  the  enemy ;  and 
it  is  this  necessity  which  justifies  all  the  indescribable 
horrors  of  war,  the  enormous  sacrifice  of  human  life 
and  health,  and  the  unavoidable  destruction  of 
property  and  devastation  of  territory.  Apart  from 
special  restrictions  imposed  by  the  Law  of  Nations 
upon  belligerents,  all  kinds  and  all  degrees  of  force 
may  be,  and  eventually  must  be,  made  use  of  in  war 
in  the  interest  and  under  the  compulsion  of  its 
purpose  and  in  spite  of  their  cruelty  and  the  utter 
misery  they  entail.  As  war  is  a  struggle  for  existence 
between  States,  no  amount  of  individual  suffering  and 
misery  can  be  regarded;  the  national  existence  and 


See  below,  §  66. 
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independence   of  the    struggling  State   is    a   higher 
consideration  than  any  individual  well-being. 

§  59.  The  characteristics  of  war  as  developed  civil  War. 
above  must  help  to  decide  the  question  whether 
so-called  civil  wars  are  war  in  the  technical  meaning 
of  the  term.  It  has  already  been  stated  above  (in 
§  56)  that  an  armed  contention  between  member- 
States  of  a  Federal  State  and  the  latter  and  between  a 
suzerain  and  its  vassal  ought  to  be  considered  as  war 
because  both  parties  are  real  States,  although  the 
Federal  State  as  well  as  the  suzerain  may  correctly 
designate  it  as  a  rebellion.  Such  armed  contentions 
may  be  called  civil  wars  in  a  wider  sense  of  the  term. 
In  the  proper  sense  of  the  term  a  civil  war  exists 
when  two  opposing  parties  within  a  State  have 
recourse  to  arms  for  the  purpose  of  obtaining  power 
in  the  State  or  when  a  large  fraction  of  the  population 
of  a  State  rises  in  arms  against  the  legitimate  Govern- 
ment. As  war  is  an  armed  contention  between  States, 
such  a  civil  war  need  not  be  from  the  beofinnincr,  nor 
become  at  all,  war  in  the  technical  sense  of  the  term. 
But  it  may  become  war  through  the  recognition  of 
each  of  the  contending  parties  or  of  the  insurgents, 
as  the  case  may  be,  as  a  belligerent  Power.  ^  Through 
this  recognition  a  body  of  individuals  receives  in 
so  far  an  international  position  as  it  is  for  some  parts 
and  in  some  points  treated  as  though  it  were  a  sub- 
ject ^  of  International  Law.  Such  recognition  may 
be  granted  by  the  very  State  within  the  boundaries 
of  which  the  civil  war  broke  out,  and  then  other 
States  will  li]?:ewise  in  most  cases,  although  they  need 
not,  recognise  a  state  of  war  as  existing  and  bear 
the  duties  of  neutrality.  But  it  m.ay  happen  that 
other  States   recognise   insurgents    as   a   belligerent 

^  See  below,  §§  76  and  298.  -  See  above,  Vol.  I.  §  63. 
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Power  before  the  State  on  whose  territory  the  insur- 
rection broke  out  so  recognises  them.  In  such  case 
the  insurrection  is  war  in  the  eyes  of  these  other 
States,  but  not  in  the  eyes  of  the  legitimate  Govern- 
ment.i  Be  that  as  it  may,  it  must  be  specially 
observed  that,  although  a  civil  war  becomes  war  in 
the  technical  sense  of  the  term  by  recognition,  this 
recognition  has  a  lasting  effect  only  when  the 
insurgents  succeed  in  getting  their  independence 
established  through  the  defeat  of  the  legitimate 
Government  and  a  consequent  treaty  of  peace  which 
recognises  their  independence.  Nothing,  however, 
prevents  the  State  concerned,  after  the  defeat  of  the 
insurgents  and  reconquest  of  the  territory  which  they 
had  occupied,  from  treating  them  as  rebels  according 
to  the  Criminal  Law  of  the  land,  for  the  character  of 
a  belligerent  Power  received  through  recognition  is 
lost  ipso  facto  by  their  defeat  and  the  re-occupation 
by  the  legitimate  Government  of  the  territory  occu- 
pied by  them. 
Guerilla  »^  6o.  The    characteristics   of  war    as   developed 

above  are  also  decisive  for  the  answer  to  the  question 
whether  so-called  guerilla  war  is  real  war  in  the 
technical  sense  of  the  term.  Such  guerilla  war  must 
not  be  confounded  with  guerilla  tactics  during  a  war. 
It  happens  during  war  that  the  commanders  send 
small  bodies  of  soldiers  wearing  their  uniform  to  the 
rear  of  the  enemy  for  the  purpose  of  destroying 
bridges  and  railways,  cutting  off  communications  and 
supplies,  attacking  convoys,  intercepting  despatches, 
and  the  like.  This  is  in  every  way  legal,  and  the 
members  of  such  bodies,  when  captured,  enjoy  the 
treatment  due  to  enemy  soldiers.  It  happens, 
further,  that  hitherto  private  individuals  who  did  not 

^  See  below,  §  298. ; 
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take  part  in  the  armed  contention  take  up  arms  and 
devote  themselves  mainly  to  similar  tactics.  Accord- 
ing to  the  former  rules  of  International  Law  such 
individuals,  when  captured,  under  no  condition  en- 
joyed the  treatment  due  to  enemy  soldiers,  but  could 
be  treated  as  criminals  and  punished  with  death. 
According  to  article  i  of  the  Eegulations  adopted 
in  1899  by  the  Hague  Conference,  such  guerilla 
fighters  enjoy  the  treatment  of  soldiers  under  the 
four  conditions  that  they  (i)  do  not  act  individually, 
but  form  a  body  commanded  by  a  person  responsible 
for  his  subordinates,  (2)  have  a  fixed  distinctive 
emblem  recognisable  at  a  distance,  (3)  carry  arms 
openly,  and  (4)  conduct  their  operations  in  accordance 
with  the  laws  of  war. 

On  the  other  hand,  one  speaks  of  guerilla  war  or 
petty  war  when,  after  the  defeat  and  the  capture  of 
the  main  part  of  the  enemy  forces,  the  occupation  of 
the  enemy  territory,  and  the  downfall  of  the  enemy 
Government,  the  routed  remnants  of  the  defeated 
army  carry  on  the  contention  by  mere  guerilla  tactics. 
Although  hopeless  of  success  in  the  end,  such  petty 
war  can  go  on  for  a  long  time,  thus  preventing  the 
establishment  of  a  state  of  peace  in  spite  of  the  fact  that 
regular  war  is  over  and  the  task  of  the  army  of  occu- 
pation is  no  longer  regular  warfare.  Now  the  question 
whether  such  guerilla  war  is  real  war  in  the  strict 
sense  of  the  term  in  International  Law  must,  I  think, 
be  answered  in  the  negative,  for  two  reasons.  First, 
there  are  no  longer  the  forces  of  two  States  in  the 
field,  because  the  defeated  belligerent  State  has 
ceased  to  exist  through  the  military  occupation  of  its 
territory,  the  downfall  of  its  established  Government, 
the  capture  of  the  main  part  and  the  routing  of  the 
remnant  of  its  forces.     And,  secondly,  there   is   no 
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longer  a  contention  between  armed  forces  in  progress. 
For  although  the  guerilla  bands  are  still  fighting 
when  attacked,  or  when  attacking  small  bodies  of 
enemy  soldiers,  they  try  to  avoid  a  pitched  battle, 
and  content  themselves  with  the  constant  harassing 
of  the  victorious  army,  the  destroying  of  bridges  and 
railways,  cutting  off  communications  and  supplies, 
attacking  convoys,  and  the  like,  always  in  the  hope 
that  some  event  or  events  may  occur  which  will 
induce  the  victorious  army  to  withdraw  from  the 
conquered  territory.  But  if  guerilla  war  is  not  real 
war,  it  is  obvious  that  in  strict  law  the  victor  need 
no  longer  treat  the  guerilla  bands  as  a  belligerent 
Power  and  the  captured  members  of  those  bands  as 
soldiers.  It  is,  however,  not  advisable  that  the  victor 
should  cease  such  treatment  as  long  as  those  bands 
are  under  responsible  commanders  and  observe  them- 
selves the  laws  and  usages  of  war.  For  I  can  see 
no  advantage  or  reason  why,  although  in  strict  law 
it  could  be  done,  those  bands  should  be  treated  as 
criminals.  Such  treatment  would  only  call  for  acts 
of  revenge  on  their  part,  without  in  the  least  ac- 
celerating the  pacification  of  the  country.  And  it  is, 
after  all,  to  be  taken  into  consideration  that  these 
bands  act  not  out  of  criminal  but  patriotic  motives. 
With  patience  and  firmness  the  victor  will  succeed  in 
pacifying  these  bands  without  recourse  to  methods  of 
harshness. 
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II 

Causes,  Kinds,  and  Ends  of  War 

Grotius,  I.  c.  3  ;  II.  c.  i ;  III.  c.  3— Pufendorf,  VIII.  c.  6,  §  9— Vattel, 
III.  §§  2,  5,  24-50,  183-187 — Lorimer,  II.  pp.  29-48 — Phillimore, 
III.  §§  33-48— Twiss,  II.  §§  26-30— Halleck,  I.  pp.  488-5 19— Taylor, 
§§  452-454 — "^Tieaton,  §§  295-296 — Bluntschli,  §§  515-521 — Heffter, 
§  113 — Liieder  in  Holtzendorff,  IV.  pp.  221-236 — Kliiber,  §§  41, 
235,  237 — G.  F.  Martens,  §§  265-266 — UUmann,  §  141 — Bonfils, 
Nos.  1002-1005 — Pradier-Fodere,  VI.  Nos.  2661-2670 — Rivier,  II. 
p.  219— Calvo,  IV.  §§  1866-1896— Fichte,  "  Ueber  den  Begrifif 
des  wahrhaften  Krieges  "  (181 5) — Rettich,  "  Zur  Theorie  und 
Geschichte  des  Rechts  znm  Kriege  "  (1888),  pp.  141-292 — Peyron- 
nard,  "  Des  causes  de  la  guerre  "  (1901). 

§  61.  Whatever  maybe  the  cause  of  a  war  that  Rules  of 
has  broken  out,  and  whether  or  not  the  cause  be  a  indepen- 
so-called  just  cause,  the  same  rules  of  International  caulesof 
Law  are  valid  as  to  what  must  not  be  done,  may  be  War. 
done,  and  must  be  done  by  the  belligerents  themselves 
in  making  war  against  each  other,  and  as  between 
the  belligerents  and  the  neutral  States.     This  being 
the  case,  the  question  as  to  the  causes  of  war  is  of 
minor  importance  for  the  Law  of  Nations,  although 
not  for  international  ethics.     The  matter  need  not  be 
discussed  at  all   in  a  treatise  on  International  Law 
were  it  not  for  the  fact  that  many  writers  maintain 
that  there  are  rules  of  International  Law  in  existence 
which  determine  and  define  just  causes  of  war.     It 
must,  however,  be  emphasised  that   this   is   by  no 
means  the  case.     All  such  rules  laid  down  by  writers 
on  International  Law  as  recognise  certain  causes  as 
just  and  others  as  unjust  are  rules  of  writers,  but  not 
rules    of  International   Law  based  on  international 
custom  or  international  treaties. 

S  62.  The  causes  of  war  are  innumerable.     Thev  Causes  of 

.  .  War. 

are   involved   in   the   fact   that  the  development  of 
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mankind  is  indissolubly  connected  with  the  national 
development  of  States.  The  millions  of  individuals 
who  as  a  body  are  called  mankind  do  not  face  one 
another  individually  and  severally,  but  in  groups  as 
races,  nations,  and  States.  With  the  welfare  of  the 
races,  nations,  and  States  to  which  they  belong  the 
welfare  of  individuals  is  more  or  less  identified.  And 
it  is  the  development  of  races,  nations,  and  States 
that  carries  with  it  the  causes  of  war.  A  constant 
increase  of  population  must  in  the  end  enforce  the 
necessity  upon  a  State  of  acquiring  more  territory, 
and  if  such  territory  cannot  be  acquired  by  peaceable 
means,  acquisition  by  conquest  alone  remains.  At 
certain  periods  of  history  the  principle  of  nationality 
and  the  desire  for  national  unity  gain  such  a  power 
over  the  hearts  and  minds  of  the  individuals  belonging 
to  the  same  race  or  nation,  but  living  within  the 
boundaries  of  several  different  States,  that  wars 
break  out  for  the  cause  of  national  unity  and  indepen- 
dence. And  jealous  rivalry  between  two  or  more 
States,  the  awakening  of  national  ambition,  the 
craving  for  rich  colonies,  the  desire  of  a  land-locked 
State  for  a  sea  coast,  the  endeavour  of  a  hitherto 
minor  State  to  become  a  world-Power,  the  ambition 
of  dynasties  or  of  great  politicians  to  extend  and 
enlarge  their  infJuence  beyond  the  boundaries  of  their 
own  State,  and  innumerable  other  factors,  have  been 
at  work  as  far  back  as  history  goes,  and  will  probably 
be  at  work  for  all  the  future,  to  create  causes  of  war. 
Just  §  63.  Now    it    depends    often   largely    upon   the 

c^u^sesof  3|-andpoint  from  which  they  are  viewed  whether  or 
not  causes  of  war  are  to  be  called  just  causes.  A 
war  may  be  just  or  unjust  from  the  standpoint  of 
both  belligerents,  or  just  from  the  standpoint  of 
one  and   utterly  unjust  from  the  standpoint   of  the 
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Other.  The  assertion  that  whereas  all  wars  waged 
for  political  causes  are  unjust,  all  wars  waged  for 
international  delinquencies  are  just,  if  there  be  no 
other  way  of  getting  reparation  and  satisfaction,  is 
certainly  incorrect  in  its  generality.  The  evils  of 
war  are  so  great  that,  even  when  caused  by  an  in- 
ternational delinquency,^  war  cannot  be  justified  if 
the  delinquency  was  comparatively  unimportant  and 
trifling.  And,  on  the  other  hand,  under  certain 
circumstances  and  conditions  many  political  causes 
of  war  may  correctly  be  called  just  causes.  Only 
such  individuals  as  lack  insight  into  history  and  human 
nature  can,  for  instance,  defend  the  opinion  that  a 
war  is  unjust  which  has  been  caused  by  the  desire  for 
national  unity  or  by  the  desire  to  maintain  the  l^alance 
of  power  which  is  the  basis  of  all  International  Law. 
The  necessity  of  a  war  implies  its  justification,  what- 
ever may  be  the  cause.  In  the  past  many  wars  have 
undoubtedly  been  waged  which  were  unjust  from 
whatever  standpoint  they  may  be  viewed.  But  the 
number  of  wars  diminishes  gradually  every  year,  and 
the  majority  of  the  European  wars  during  the  nine- 
teenth century  were  wars  that  were,  from  the  stand- 
point of  at  least  one  of  the  belligerents,  necessary  and 
therefore  just  wars. 

§  64.  Be  that  as  it  may,  causes  of  war  must  not  be  Causes  in 
confounded  with  pretexts  for  war.  A  State  which  tkTctbn^ 
makes  war  against  another  will  never  confess  that  1°  ^^'%- 

c  _  ^  texts  for 

there  is  no  just  cause  for  war,  and  it  will  therefore.  War. 
when  it  has  made  up  its  mind  to  make  war  for  political 
reasons,  always  look  out  for  a  so-called  just  cause. 
Thus  frequently  the  apparent  reason  of  a  war  is  only 
a  pretext  behind  which  the  real  cause  is  concealed. 
If  two  States  are  convinced  that  war  between  them  is 

1  See  above,  Vol.  I.  §§  1 51-156. 
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inevitable,  and  if  consequently  they  face  each  other 
armed  to  the  teeth,  they  will  find  at  the  suitable  time 
many  a  so-called  just  cause  plausible  and  calculated 
to  serve  as  a  pretext  for  the  outbreak  of  the  war 
which  was  planned  and  resolved  upon  long  ago.  The 
skill  of  politics  and  diplomacy  are  nowhere  more 
needed  than  on  the  occasion  of  a  State's  conviction 
that  it  must  go  to  war  for  one  reason  or  another. 
Public  opinion  at  home  and  abroad  is  often  not  ripe 
to  appreciate  the  reason  and  not  prepared  for  the 
scheme  of  the  leading  politicians,  whose  task  it  is  to 
realise  their  plans  with  the  aid  of  pretexts  which 
appear  as  the  cause  of  war,  whereas  the  real  cause 
does  not  become  apparent  for  some  time. 
Different  §  65.  Sucli  Writers  on  International  Law  as  lay 
Wan  °  great  stress  upon  the  causes  of  war  in  general  and 
upon  the  distinction  between  just  causes  and  others, 
lay  also  great  stress  upon  the  distinction  between 
different  kinds  of  war.  But  as  the  rules  of  the  Law  of 
Nations  are  the  same  ^  for  the  different  kinds  of  war 
that  may  be  distinguished,  this  distinction  is  in  most 
cases  of  no  importance.  Apart  from  that,  there  is  no 
unanimity  respecting  the  kinds  of  war,  and  it  is 
apparent  that,  just  as  the  causes  of  war  are  innume- 
rable, so  innumerable  kinds  of  war  can  be  distin- 
guished. Thus  one  speaks  of  offensive  and  defensive, 
of  religious,  political,  dynastic,  national,  civil  wars  ; 
of  wars  of  unity,  independence,  conquest,  interven- 
tion, revenge,  and  of  many  other  kinds.  As  the  very 
name  which  each  different  kind  of  war  bears  explains 
always  its  character,  no  further  details  are  necessary 
respecting  kinds  of  war. 
Ends  of  §  66.  The  cause  or  causes  of  a  war  determine  at 

^^^'         its  inception  the  ends  of  such  war.     The  ends  of  war 

^  See  above,  §  61. 
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must  not  be  confounded  with  the  purpose  of  war.^ 
Whereas  the  purpose  of  war  is  always  the  same — 
namely,  the  overpowering  and  utter  defeat  of  the 
opponent — the  ends  of  war  may  be  different  in 
each  case.  Ends  of  war  are  those  objects  for  the  reali- 
sation of  which  a  war  is  made.^  In  the  besriuninof 
of  the  war  its  ends  are  determined  by  its  cause  or 
causes,  as  already  said.  But  these  ends  may  under^-o 
an  alteration,  or  at  least  a  modification,  with  the 
progress  and  the  development  of  the  war.  No  moral 
or  legal  duty  exists  for  a  belligerent  to  stop  the  war 
when  his  opponent  is  ready  to  concede  the  object  for 
which  war  was  made.  If  war  has  once  broken  out 
the  very  national  existence  of  the  belligerents  is  more 
or  less  at  stake.  The  risk  the  belligerents  run,  the 
exertion  they  make,  the  blood  and  wealth  they 
sacrifice,  the  reputation  they  gain  or  lose  through  the 
changing  fortune  and  chances  of  war — all  these  and 
many  other  factors  work  or  may  work  together  to 
influence  the  ends  of  a  war  so  that  eventually  there  is 
scarcely  any  longer  a  relation  between  them  and  the 
causes  of  the  war.  If  war  really  were,  as  some 
writers  maintain,^  the  legal  remedy  of  self-help  to 
obtain  satisfaction  for  a  wrong  sustained  from 
another  State,  no  such  alteration  of  the  ends  of  war 
could  take  place  without  setting  at  once  in  the  wrong 
such  belligerent  as  changes  the  ends  for  which  the 
war  was  initiated.  But  history  shows  that  nothing 
of  the  kind  is  really  the  case,  and  the  rules  of 
International  Law  by  no  means  forbid  such  altera- 
tion or  modification  of  the  ends  of  a  war.  This 
alteration  or  modification  of  the  ends  is  the  result  of 

'  Ends  of  war  must  likewise  not  '^  See  Bluntschli,  §  536  ;  Lneder 

be  confounded  with  aims  of  land  in  Holtzendorff,  IV.p.  364;  Eivier, 

and  sea  warfare;  see  below, §§  103  II.  p.  219. 

and  173.  ^  See  above,  §  54. 
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an  alteration  or  modification  of  circumstances  created 
during  the  progress  of  war  through  the  factors 
previously  mentioned ;  it  could  not  be  otherwise,  and 
there  is  no  moral,  legal,  or  political  reason  why  it 
should  be  otherwise.  And  the  natural  jealousy  be- 
tween the  members  of  the  Family  of  Nations,  their 
conflicting  interests  in  many  points,  and  the  necessity 
of  a  balance  of  power,  are  factors  of  sufficient  strength 
to  check  the  dangers  which  such  alteration  of  the 
ends  of  a  war  may  eventually  involve. 


Ill 
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Hall,  §  17 — Westlake,  Chapters,  pp.  232-235 — Maine,  pp.  122-159 — 
PhUlimore,  III.  §  50— Taylor,  §  470— Walker,  History,  I.  §§  106- 
108 — Hefffcer,  §  119 — Lueder  in  Holtzendorff,  IV.  pp.  253-333 — 
Ullmann,  §§  142  and  144 — Bonfils,  Nos.  1006-1012 — Rivier,  II. 
pp.  238-242 — Calvo,  IV.  §§  1 897- 1 898 — Fiore,  III.  Nos.  1244- 1260 
— Martens,  II.  §  107 — Longuet,  p.  12 — Kriegsgebrauch,  p.  2 — 
Holland,  Studies,  pp.  40-96. 

Origin  of  §  ^1 '  ^^ws  of  War  are  the  rules  of  the  Law  of 
the  Laws  Nations  respecting  warfare.  The  roots  of  the  present 
Laws  of  War  are  to  be  traced  back  to  practices  of 
belligerents  which  arose  and  grew  gradually  during 
the  latter  part  of  the  Middle  Ages.  The  unsparing 
cruelty  of  the  war  practices  during  the  greater  part 
of  the  Middle  Ages  began  gradually  to  be  modified 
through  the  influence  of  Christianity  and  chivalry. 
And  although  these  practices  were  cruel  enough  during 
the  fifteenth,  sixteenth,  and  seventeenth  centuries,  they 
were  mild  compared  with  those  of  still  earlier  times. 
A  decided  progress  was  made  during  the  eighteenth, 
and  again  during  the  nineteenth  century  after  the 
close  of  the  Napoleonic  wars,  especially  in  the  time 
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from  1850  to  1900.  The  laws  of  war  evolved  in  this 
way :  isolated  milder  practices  became  by-and-by 
usages,  so-called  urnis  in  bello,  manner  of  warfare, 
Kriegs-Manier,  and  these  usages  through  custom  and 
treaties  turned  into  legal  rules.  And  this  evolution 
is  constantly  going  on,  for,  besides  the  recognised 
Laws  of  War,  there  are  usages  in  existence  which 
have  a  tendency  to  become  gradually  legal  rules  of 
warfare.  The  whole  growth  of  the  laws  and  usages 
of  war  is  determined  by  three  principles.  There 
is,  first,  the  principle  that  a  belligerent  should 
be  justified  in  applying  any  amount  and  any  kind 
of  force  which  is  necessary  for  the  realisation  of 
the  purpose  of  war — namely,  the  overpowering  of 
the  opponent.  There  is,  secondly,  the  principle  of 
humanity  at  work,  which  says  that  all  such  kinds  and 
degrees  of  violence  as  are  not  necessary  for  the  over- 
powering of  the  opponent  should  not  be  permitted  to 
a  belligerent.  And,  thirdly  and  lastly,  there  is  at  work 
the  principle  of  chivalry  which  arose  in  the  Middle 
Ages  and  introduced  a  certain  amount  of  fairness  in 
offence  and  defence,  and  a  certain  mutual  respect.  And, 
in  contradistinction  to  the  savage  cruelty  of  former 
times,  belligerents  have  in  modern  times  come  to  the 
conviction  that  the  realisation  of  the  purpose  of  war 
is  in  no  way  hampered  by  indulgence  shown  to  the 
wounded,  the  prisoners,  and  the  private  individuals 
who  do  not  take  part  in  the  fighting.  Thus  the  influ- 
ence of  the  principle  of  humanity  has  been  and  is  still 
enormous  upon  the  practice  of  warfare.  And  the 
methods  of  warfare,  although  by  the  nature  of  war  to 
a  certain  degree  cruel  and  unsparing,  become  less  cruel 
and  more  humane  every  day.  But  it  must  be  em- 
phasised that  the  whole  evolution  of  the  laws  and 
usages  of  war  could  not  have  taken  place  but  for  the 
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institution  of  standing  armies,  which  dates  from  the 
fifteenth  century.  The  humanising  of  the  practices 
of  war  would  have  been  impossible  without  the 
discipline  of  standing  armies  ;  and  the  important  dis- 
tinction between  members  of  armed  forces  and 
private  individuals  could  not  have  arisen  without 
the  existence  of  standing  armies. 
The  latest  ^  68.  The  sccoud  part  of  the  nineteenth  century 
meutof  has  produced  the  latest  and  the  most  important 
development  of  the  Laws  of  War  through  general 
treaties  between  the  majority  of  States. 

The  first  treaty  of  that  kind  was  the  Declaration  of 
Paris  of  April  i6,  1856,  respecting  warfare  on  sea.  It 
abolishes  privateering,  recognises  the  principles  that 
the  neutral  flag  covers  enemy  goods  and  that  neutral 
goods  under  an  enemy  flag  cannot  be  seized,  and 
enacts  the  rule  that  a  blockade  in  order  to  be  bind- 
ing must  be  efiective. 

The  next  treaty  was  the  Geneva  Convention  of 
August  22,  1864,  for  the  amelioration  of  the  con- 
dition of  the  wounded  soldiers  in  armies  in  the  field, 
and  now  joined  by  nearly  all  the  civilised  States. 
The  Hague  Conference  of  1899  has  agreed  upon  a 
Convention  for  the  adaptation  of  the  principles  of 
the  Geneva  Convention  to  maritime  warfare. 

The  third  treaty  was  the  Declaration  of  St.  Petersburg 
of  December  1 1, 1868,  respecting  the  prohibition  of  the 
use  in  war  of  explosive  balls  under  a  certain  weight. 

The  fourth  and  last  treaty  was  the  Convention 
enacting  the  "  Eegulations  respecting  the  Laws  and 
Customs  of  War  on  Land  "  agreed  upon  at  the  Hague 
Conference  in  1899.  The  history  of  this  Convention 
may  be  traced  back  to  the  "  Listructions  for  the 
Government  of  Armies  of  the  United  States  in  the 
Field  "  which  the  United  States  published  on  April  14, 
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1863,  during  the  War  of  Secession.  These  in- 
structions, which  were  drafted  by  Professor  Francis 
Lieber,  of  the  Columbia'  College  of  New  York, 
represent  the  first  endeavour  to  codify  the  Laws  of 
War,  and  they  are  even  nowadays  of  great  value  and 
importance.  In  1874  an  International  Conference, 
invited  by  the  Emperor  Alexander  II.  of  Russia,  met 
at  Brussels  for  the  purpose  of  discussing  a  draft 
code  of  the  Laws  of  War  on  land  as  prepared  by 
Eussia.  The  body  of  the  articles  agreed  upon  at  this 
Conference,  and  known  as  the  "  Brussels  Declarations," 
have,  however,  never  become  law,  as  ratification 
was  never  given  by  the  Powers.  But  the  Brussels 
Declarations  were  made  the  basis  of  deliberations  on 
the  part  of  the  Institute  of  International  Law,  which 
at  its  meeting  at  Oxford  in  1880  adopted  a  Manual  ^ 
of  the  Laws  of  War  consisting  of  a  body  of  86  Eules 
under  the  title  "  Les  Lois  de  la  Guerre  sur  Terre," 
and  a  copy  of  this  draft  code  was  sent  to  all  the 
Governments  of  Europe  and  America.  It  was,  how- 
ever, not  until  the  Hague  Peace  Conference  of  1899 
that  the  Powers  reassembled  to  discuss  again  the  codi- 
fication of  the  Laws  of  War.  At  this  Conference  the 
Brussels  Declarations  were  taken  as  the  basis  of  the 
deliberations  ;  but  although  the  bulk  of  its  articles 
was  taken  over,  several  important  modifications  were 
introduced  in  the  Convention,  which  was  finally 
agreed  upon  and  ratified,  only  a  few  Powers  abstain- 
ing   from    ratification.     The     Convention,^    as    the 

'  See  Annuaire,  V.  pp.  157-174.  are  intended  to   be  binding  upon 

-  For  brevity's  sake  the  Hague  the  belUgerents,  are  only  the  basis 

Convention  enacting   Regulations  upon  which  the  signatory  Powers 

regarding  the  laws  and  customs  of  have  to  frame  instructions  for  their 

war  on  land  will  be  referred  to  in  forces.     Article  i  declares:  "The 

the  following  pages  as  the  Hague  high  contracting  parties  shall  issue 

Regulations.     It   is,   however,  of  instructions  to   their   armed  land 

importance   to   observe    that   the  forces,  which  shall  be  in  conformity 

Hague  Regulations,  although  they  with  the   Regulations    respecting 


78 


ON   WAR  IN   GENERAL 


Binding 
force  of 
the  Laws 
of  War. 


preamble  expressly  states,  does  not  aim  at  giving  a 
complete  code  of  the  Laws  of  War  on  land,  and  cases 
beyond  its  scope  still  remain  the  subject  of  customary 
rules  and  usages.  Further,  it  does  not  create  uni- 
versal International  Law,  as  article  2  of  the  Convention 
expressly  stipulates  that  the  Eegulations  shall  be 
binding  upon  the  contracting  Powers  only  in  case  of 
war  between  two  or  more  of  them,  and  shall  cease  to 
be  binding  in  case  a  non-contracting  Power  takes  part 
in  the  war.  But,  in  spite  of  this  express  stipulation, 
there  can  be  no  doubt  that  in  time  the  Eegulations 
will  become  universal  Liternational  Law.  For  all  the 
great  Powers  and  the  greater  number  of  the  smaller 
Powers  are  already  parties  to  the  Convention,  and 
others  will  certainly  become  parties  later  on  ;  and  even 
if  a  few  should  never  join,  the  moral  force  of  the 
Eegulations  is  so  overpowering  that  practically  all 
belligerents  will  carry  them  out,  just  as  the  Declara- 
tion of  Paris  of  1856  is  practically  observed  by  all  the 
Powers,  although  several  of  them  have  not  joined.^ 

§  69.  As  soon  as  usages  of  warfare  have  by  custom 
or  treaty  evolved  into  laws  of  war,  they  are  binding 
upon  belligerents  under  all  circumstances  and  condi- 
tions, except  in  the  case  of  reprisals  ^  as  retaliation 
against  a  belligerent  for  illegitimate  acts  of  warfare  by 
the  members  of  his  armed  forces  or  his  other  subjects. 


the  Laws  of  War  on  land  annexed 
to  the  present  Convention."  The 
British  War  Office,  therefore,  on 
November  28,  1903,  published 
a  Handbook,  drafted  by  Professor 
Holland,  for  the  information  of 
the  British  forces,  comprising  "  The 
Laws  and  Customs  of  War  on 
Land,  as  defined  by  the  Hague 
Convention  of  1899."  This  excel- 
lent little  book  presents  a  model  of 
precision  and  clearness. 

^  The  United  States  of  America 


(see  above,  Vol.  I.  §  32),  published 
on  June  27, 1900,  a  body  of  rules  for 
the  use  of  her  navy  under  the  title 
"  The  Laws  and  Usages  of  War  on 
Sea  " — the  so-called  "  United 
States  Naval  War  Code."  This 
code,  although  withdrawn  on 
February  4,  1904,  will  undoubtedly 
be  the  starting-point  of  a  move- 
ment for  a  Naval  War  Code  to 
be  generally  agreed  upon  by  the 
Powers.  See  below,  §  179. 
-  See  below,  §  248. 
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In  accordance  with  the  German  proverb,  Kriegsrae- 
son  geht  vor  Kriegsrecht  {necessity  in  war  overrules  the 
manner  of  warfare),  many  German  authors  ^  and  the 
Swiss-Belgian  Eivier  ^  maintain  that  the  laws  of  war 
lose  their  binding  force  in  case  of  extreme  necessity. 
Such  case  of  extreme  necessity  is  said  to  have  arisen 
when  violation   of  the  laws   of  war   alone    offers  a 
means   of  escape   from   extreme   danger   or    of  the 
realisation  of  the  purpose  of  war — namely,  the  over- 
powering of  the  opponent.     This  alleged  exception  to 
the  binding  force  of  the  Laws  of  War  is,  however, 
not  at  all  generally  accepted  by  German  writers,  as, 
for  instance,  Bluntschli  does  not  mention  it.     English, 
American,  French,  and  Italian  writers  do  not,  as  far 
as  I  can  see,  acknowledge  it.     The  protest  of  Pro- 
fessor Westlake  ^  against  such  an  exception  is,  there- 
fore, the  more  justified,  as  a  great  danger  would  be 
involved  in  it.     That  necessity  plays  as  great  a  part 
in  war  as  elsewhere  cannot  be  denied.     The  fact  is 
that  many  legal  rules  of  warfare  are  so  framed  that 
they  do  not  apply  to  a  case  of  necessity  ;  but  there  are, 
on  the  other  hand,  many  rules  which  know  nothing  of 
any  exception  in  case  of  necessity.    Thus,  for  instance, 
the  rules   that   poison   and   poisoned  arms  are  for- 
bidden, and  that  it  is  not  allowed  treacherously  to 
kill  or   wound  individuals  beloncrin^  to   the  hostile 
army,  do   not  lose  their  binding  force  even   if  the 
escape  from  extreme  danger  or  the  realisation  of  the 
purpose  of  war  would  depend  upon  an  act  of  such 
kind.     It  may,  however,  correctly  be  maintained  that 
all  mere  usages,  in  contradistinction  to  laws,  of  war 
may  be  ignored  in  case  of  necessity. 

'  See  Lueder   in  Holtzendorff,         -  II.  p.  242. 
IV.  pp.  254-257  ;  Ullmann,  §  144  ;         ^  See  Westlake,  Chapters,  p.  238. 
Liszt,  §  39,  IV.  2)'\  • 
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The  Eegion  of  War 

Taylor,  §§  471  and  498 — Heffter,  §  118 — Lueder  in  Holtzendorfif,  IV. 
pp.  362-364 — Kliiber,  §  242 — Liszt,  §  40,  I. — Ullmann,  §  159 — 
Pradier-Fodere,  VI.  No.  2733 — Rivier,  II.  pp.  216-219 — Boeck, 
Nos.  214-230 — Longuet,  §§  18-25 — Perels,  §  ;^^ — Rettich,  "  Zur 
Theorie  und  Geschichte  des  Rechts  zum  Kriege  "  ( 1 888) ,  pp.  1 74-2 1 3. 

Eegion  of        §  70.  Eegion  of  war  is  that  part  of  the  surface  of 
cont/adis-   the  earth  in  which  the  belligerents  can  prepare  and 

tinction  to  exccute  hostilities  ac^ainst  each  other.     In  this  mean- 
Theatre  ~  .    .        .       , 
of  War.      ing  region  of  war  ought  ^  to  be  distinguished  from 

theatre  of  war.     The  latter  is  that  part  of  a  territory 

or  the  Open  Sea  on  which  hostilities   actually  take 

place.     Legally  no  part   of  the  earth  which  is  not 

region  of  war  can  be  made  the  theatre  of  war,  but 

not  every    section    of  the   whole    region   of  war  is 

necessarily    theatre    of  war.     Thus,  in  the  last  war 

between    England    and     the     two     South    African 

Eepublics  the  whole  of  the  territory  of  the  British 

Empire  and  the  Open  Sea,  as  well  as  the  territory  ot 

the  Republics,  was  the  region  of  war,  but  the  theatre 

of  war  was  only  in  South  Africa.     On  the  other  hand, 

in  a  war  between  England  and  another  great  naval 

Power  it  might  well  happen  that  the  region  of  war  is 

in  many  of  its  sections  made  the  theatre  of  war. 

Particular       §71-  The  rcgiou  of  War  depends  upon  the  bellige- 

evTryWar.  fsnts,  SO  that  every  war  has  its  particular  region,  at 

least  as  far  as   the   territorial   region  is  concerned. 

And  that  region  is  the  whole  of  the  territories  of  the 

belligerents  together  with  the  Open  Sea^  as  far  as  parts 

of  either  are  not  neutralised.^     Since  colonies  are  a 

*  This  distinction,  although   of     by  any  publicist, 
considerable  importance,  does  not        -  See  above,  Vol.  I.  §  256. 
hitherto  appear  to  have  been  made        ^  See  below,  §  72. 
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part  of  the  territory  of  the  mother  country,  they  fall 
within  the  region  of  war  in  case  of  a  war  between 
the   mother   country    and   another   State,    whatever 
their  position  may  be  within  the  colonial  empire  they 
belong  to.     Thus  in  a  war  between  Great  Britain  and 
France  the  whole  of  AustraUa,  of  Canada,  of  India, 
and  so  on,  would  be  included  with  the  British  Islands 
as  region  of  war.     And,  further,  as  States  under  the 
suzerainty   of  another   State   are  internationally   in 
several  respects    considered  to  be  a  portion  of  the 
latter's  territory,^  they  fall  within  the  region  of  war 
in  case  of  war   between  the    suzerain    and   another 
Power.     Again,  such  parts  of  the  territory  of  a  State 
as  are  under  the  condominium  or  under  the  adminis- 
tration of  another  State  ^  fall  within  the  region  of  war  in 
case  of  a  war  between  one  of  the  condomini  and  another 
Power  and  in  case  of  war  between  the  administrating 
and  another  State.     Thus,  in  a  war  between  Great 
Britain  and  Austria-Hungary,  Cyprus,  as  well  as  Bosnia 
and  Herzegovina,  would  fall  within  the  region  of  war. 
And  the  Soudan,   which  is   in  the    condominium   of 
England  and  Egypt,  would  fall  within  the  region  of 
war  in  case  of  a  war  between  England  and  another 
State.     But   neither  Cyprus  nor  Bosnia  and  Herze- 
govina would  fall  within  the  region  of  war  in  case 
of  a  war  between  Turkey  and  another  Power,  Great 
Britain  and  Austria-Hungary  respectively  excepted. 

That  neutral  territory  is  outside  the  region  of  war 
is  a  matter  of  course.  But  there  are  cases  possible 
in  which  a  part  or  the  whole  of  the  territory  of  a 
neutral  State  falls  within  the  region  of  war.  Such 
cases  arise  in  wars  in  which  such  neutral  territories 
are  the  very  objects  of  the  war,  as  Korea  and  the 

^  See  above,  Vol.  I.  §§  91  and  169.     *  See  above,  Vol.  I.  §  171. 
VOL.  II.  G 
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Chinese  province  of  Manchuria  ^  were  in  the  Eusso- 
Japanese  War  of  1904  and  1905. 
Exclusion       §  ']2.  Although   regularly   the    Open   Sea   in   its 
regSn  of    whole  extent  and  the  whole  of  the  territories  of  the 
"^^^    ,      belligerents  are  the  region  of  war,  certain  parts  may 
neutraii-     be  excludcd  through  neutralisation.     Such  neutralisa- 
tion can  take  place  permanently  through  a  general 
treaty  of  the  Powers  or  temporarily  through  a  special 
treaty  of  the  belligerents.     At  present  no  part  of  the 
Open  Sea  is  neutralised,  as  the  neutralisation  of  the 
Black  Sea  was  abolished^  in  1871.     But  the  following 
are  some  important  instances  ^  of  permanent  neutral- 
isation of  parts  of  territories  : — 

(i)  The  former  Sardinian  and  since  i860  (see 
above,  Vol.  I.  §  207)  French  provinces  of  Chablais 
and  Faucigny  are  permanently  neutralised  through 
article  92  of  the  Act  of  the  Vienna  Congress,  181 5. 

(2)  The  Ionian  Islands  through  article  2  of  the 
Treaty  of  London  of  November  14,  1863,  are  perma- 
nently neutralised  since  they  merged  in  the  kingdom 
of  Greece.  But  this  neutralisation  was  restricted  to 
the  islands  of  Corfu  and  Paxo  only  by  article  2  of  the 
treaty  of  London  of  March  24,  1864.  (See  Martens, 
N.E.G.,  XVIII.  p.  63.) 

(3)  The  Suez  Canal  is  permanently  neutralised  since 
1888.     (See  above,  Vol.  1.  §   183.) 

(4)  The  Straits  of  Magellan  are  permanently 
neutralised  through  article  5  of  the  boundary  treaty 
of  Buenos  Ayres  of  July  23,  1881.  But  this  treaty 
is  not  a  general  treaty  of  the  Powers,  since  it  is 
concluded  between  Argentina  and  Chile  only.     (See 

^  See  below,  §  320.  Kriege  (1888),  pp.  174-213,  where 

*  See  above,  Vol.  I.  §§  181-256.  also  the   neutralisation   of    some 

^  The     matter    is     thoroughly  so-called      international      rivers, 

treated  in  Eettich,   Zur  Theorie  especially  the  Danube,  Congo,  and 

und  Geschichte  des  Eechtes  zum  Niger,  is  discussed. 
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Martens,  N.E.G.,  2nd  ser.  XII.  p.  491,  and  above, 
Vol.  I.  §  195,  p.  250,  note  2,  and  §  568,  p.  568,  note  2.) 

(5)  The  Panama  Canal,  which  is  being  built  by  the 
United  States  of  America,  is  permanently  neutralised 
through  article  3  of  the  Hay-Pauncefote  treaty  of 
November  18,  1901.  But  this  treaty  is  not  a  general 
treaty  of  the  Powers  either,  being  concluded  between 
Great  Britain  and  the  United  States  only. 

It  is,  further,  possible  for  parts  of  the  territories 
of  belligerents  and  certain  parts  of  the  Open  Sea  to 
become  neutralised  through  a  treaty  of  the  belligerents 
for  the  time  of  a  particular  war  only.  Thus,  when  in 
1870  war  broke  out  between  France  and  Germany, 
the  commander  of  the  French  man-of-war  ^  "  Dupleix  " 
arranged  with  the  commander  of  the  German  man-of- 
war  "Hertha" — both  stationed  in  the  Japanese 
and  Chinese  waters — that  they  should,  through  their 
embassies  in  Yokohama,  propose  to  their  respective 
Governments  the  neutralisation  of  the  Japanese  and 
Chinese  waters  for  the  time  of  the  war.  Germany 
consented,  but  France  refused  the  neutralisation. 

§  73.  That  there  is  at  present  no  part  of  the  Open  Asserted 
Sea  neutralised  is  universally  recognised,  and  this  orthe'°" 
applies  to  the  Baltic  Sea,  which  is  admittedly  part  of  ^^^^^° 

•^^    ^  „  c^  .  o    1  •'    •^.         .       Sea  from 

the   Open   Sea.     Some  writers,"^   however,  mamtam  the  Region 

that  the  riparian  States  of  the  Baltic  have  a  right  to  °     ^^' 

forbid  all  hostilities  within  the  Baltic  in    case  of  a 

war  between  other  States  than  themselves,  and  could 

thereby  neutralise  the  Baltic  without  the  consent  and 

even  against  the  will  of  the  belligerents.     This  opinion 

is  based  on  the  fact  that  during  the  eighteenth  century 

the  riparian  States  of  the  Baltic  claimed  that  right  in 

several  conventions,  but  it  appears  untenable,  because 

^  See  Perels,  §  33,  p.  160,  note  2.    length  and  answers  it  in  the  affir- 
^  See  Perels,  pp.  160-163,  who     mative. 
discusses  the    question  at  some 
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it  is  opposed  to  the  universally  recognised  principle 
of  the  freedom  of  the  Open  Sea.  As  no  State  has 
territorial  supremacy  over  parts  of  the  Open  Sea,  I 
cannot  see  how  such  a  right  of  the  riparian  States  of 
the  Baltic  could  be  justified.^ 


V 

The   Belligerents 

Vattel,  III.  §  4— Phillimore,  III.  §§  92-93— Taylor,  §§  458-460— 
Wheaton,  §  294— Bluntschli,  §§  511-514— Hefifter,  §§  114-117— 
Lueder  in  Holtzendorff,  IV.  pp.  237-248— Kliiber,  §  236— G.  F. 
Martens,  II.  §  264— Gareis,§  83 — Liszt,  §  39,  II. — Ullmann,  §  143 — 
Pradier-Fodere,  VI.  Nos.  2656-2660 — Rivier,  11.  pp.  207-216 — 
Calvo,  IV.  §§  2004- 2038— Martens,  11.  §  108 — Heilborn,  System, 
PP-  333-335- 

Quaiifica-  §  74.  As  the  Law  of  Nations  recognises  the  status 
BeUi°*^  of  war  and  its  effects  as  regards  rights  and  duties 
gerent  between  the  two  or  more  belligerents  on  the  one 
beiiandi).  hand,  and  on  the  other  between  the  belligerents  and 
neutral  States,  the  question  arises  what  kind  of  States 
are  legally  qualified  to  make  war  and  to  become 
thereby  belligerents.  Publicists  who  discuss  this 
question  at  all  speak  mostly  of  a  right  of  States  to 
make  war,  2ijus  belli.  But  if  this  so-called  right  is 
examined,  it  turns  out  to  be  no  right  at  all,  as  there 
is  no  corresponding  duty  in  those  against  whom  the 
right  exists.^  A  State  which  makes  war  against 
another  exercises  one  of  its  natural  functions,  and 
the  only  question  is  whether  such  State  is  or  is  not 
legally  qualified  to  exercise  such  function.  Now, 
according  to  the  Law  of  Nations  full-Sovereign  States 
alone    possess   the    legal    qualification    to    become 


*  See  Rivier,  II.  p.  218  ;  Bonfils, 
§  504  ;  Nys,  I.  pp.  448-450- 


2  See  Heilborn,  System,  p.  333. 
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belligerents ;  half-  and  part-Sovereign  States  are  not 
legally  qualified  to  become  belligerents.  Since  neu- 
tralised States,  as  Switzerland,  Belgium,  and  Luxem- 
burg, are  full-Sovereign  States,  they  are  legally 
qualified  to  become  belligerents,  although  their 
neutralisation  binds  them  not  to  make  use  of  their 
qualification  except  for  defence.  If  they  become 
belligerents  because  they  are  attacked,  they  do  not 
lose  their  character  as  neutralised  States,  but  if  they 
become  belligerents  for  offensive  purposes  they  ipso 
facto  lose  this  character. 

§  75.  Such   States   as   do  not    possess   the   legal  Possibility 
qualification  to  become  belligerents  are  by  law  pro-  disti'nc-'^* 
hibited  from  offensive  or  defensive  warfare.     But  the  **°".t° 

qualinca- 

possession  of  armed  forces  makes  it  possible  for  them  tion  to 
in  fact  to  enter  into  war  and  to  become  belligerents.  Beiu- 
History  records  instances  enough  of  such  States  having  serent. 
actually  made  war.  Thus  in  1876  Servia  and  Monte- 
negro, although  at  that  time  vassal  States  under 
Turkish  suzerainty,  declared  war  against  Turkey, 
and  in  March  1877  peace  was  concluded  between 
Turkey  and  Servia.^  And  when  in  April  1877  war 
broke  out  between  Russia  and  Turkey,  the  then 
Turkish  vassal  State  Roumania  joined  Russia,  and 
Servia  declared  war  anew  against  Turkey  in  Decem- 
ber 1877.  Further,  in  November  1885  ^  war 
was  waged  between  Servia,  which  had  become  a 
full-Sovereign  State,  and  Bulgaria,  the  vassal  State 
under  Turkish  suzerainty.  The  war  lasted  actually 
only  a  fortnight,  but  the  formal  treaty  of  peace  was 
not  signed  before  March  3,  1886,  at  Bukarest.^  And 
although  Turkey  is  a  party  to  this  treaty  Bulgaria 
appears  thereto  independently  and  on  its  own  behalf. 

1  See  Martens,  N.R.G.,  2nd  ser.        -  See  Martens,  N.R.G.,  2nd  ser. 
IV.  pp.  12,  14,  172.  IV.  p.  284. 
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Whenever  a  case  arises  in  which  a  State  lacking 
the  legal  qualification  to  make  war  nevertheless 
actually  makes  war,  such  State  is  a  belligerent,  the 
contention  is  real  war,  and  all  the  rules  of  Interna- 
tional Law  respecting  warfare  apply  to  it.^  There- 
fore, an  armed  contention  between  the  suzerain  and 
the  vassal,  between  a  full-Sovereion  State  and  a 
vassal  State  under  the  suzerainty  of  another  State,  and, 
lastly,  between  a  Federal  State  and  one  or  more  of  its 
members,  is  war^  in  the  technical  sense  of  the  Law 
of  Nations. 

§  76.  The  distinction  between  legal  qualification 
and  actual  power  to  make  war  explains  the  fact  that 
insurgents  may  become  a  belligerent  Power.  It  is  a 
customary  rule  of  the  Law  of  Nations  that  any  State 
can  recognise  insurgents  as  a  belligerent  Power,  pro- 
vided (i)  they  are  in  possession  of  a  certain  part  of 
the  territory  of  the  legitimate  Government ;  (2)  they 
have  set  up  a  Government  of  their  own  ;  and  (3)  they 
conduct  their  armed  contention  with  the  legitimate 
Government  according  to  the  laws  and  usages  of  war.^ 
Such  insurgents  in  fact,  although  not  in  law,  form 
a  State-like  community,  and  practically  they  are 
making  war,  although  their  contention  is  by  Inter- 
national Law  not  considered  as  war  in  the  technical 
sense  of  the  term  as  long  as  they  have  not  received 
recognition  as  a  belligerent  Power. 

§  'J'].  War  occurs  usually  between  two  States,  one 


^  This  becomes  quite  apparent 
through  the  fact  that  Bulgaria 
has  by  accession  become  a  party 
to  the  Geneva  Convention. 

^  See  above,  §  56,  and  Baty, 
International  Law  in  South  Africa 
(1900),  pp.  66-68. 

^  See  above,  §  59.  See  also 
Eougier,  Les  guerres  civiles,  &c. 
(1903),  pp.  372-447,  and  Westlake, 


I.  pp.  50-57.  The  Institute  of 
International  Law,  at  its  meeting 
at  Neuchatel  in  1900,  adopted  a 
body  of  nine  articles  concerning  the 
rights  and  duties  of  foreign  States 
in  case  of  an  insurrection ;  articles 
4-9  deal  with  the  recognition  of 
the  belligerency  of  insurgents. 
(See  Annuaire,  XVII.  p.  227.) 
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belligerent  party  being  on  each  side.  But  there  are 
cases  in  which  there  are  on  one  or  on  both  sides 
several  parties,  and  in  some  of  such  cases  principal  and 
accessory  belligerent  parties  are  to  be  distinguished. 

Principal  belligerent  parties  are  those  parties  to 
a  war  who  wage  it  on  the  basis  of  a  treaty  of 
alliance,  whether  such  treaty  was  concluded  before 
or  during  the  war.  On  the  other  hand,  accessory 
belligerent  parties  are  such  States  as  provide  help 
and  succour  only  in  a  limited  way  to  a  principal 
belligerent  party  at  war  with  another  State ;  for 
instance,  by  paying  subsidies,  sending  a  certain 
number  of  troops  or  men-of-war  to  take  part  in  the 
contention,  granting  a  coaling  station  to  the  men-of- 
war  of  the  principal  party,  allowing  the  latter's 
troops  a  passage  through  their  territory,  and  the  like. 
Such  accessory  party  becomes  a  belligerent  through 
rendering  help. 

The  matter  need  hardly  be  mentioned  at  all  were 
it  not  for  the  fact  that  the  question  is  discussed  by 
the  publicists  whether  or  not  it  involves  a  violation 
of  neutrality  on  the  part  of  a  neutral  State  in  case  it 
fulfils  in  time  of  war  a  treaty  concluded  in  time  of 
peace,  by  the  terms  of  which  it  has  to  grant  a  coaling 
station,  the  passage  of  troops  through  its  territory,  and 
the  like,  to  one  of  the  belligerents.  This  question  is 
identical  with  the  question,  to  be  treated  below  in  §  305, 
whether  a  qualified  neutrality,  in  contradistinction  to 
a  perfect  neutrality,  is  admissible.  Since  the  answer 
to  this  question  is  in  the  negative,  such  State  as 
fulfils  a  treaty  obligation  of  this  kind  in  time  of  war 
may  be  considered  an  accessory  belligerent  party 
to  the  war  by  the  other  side. 
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VI 
The  Armed  Forces  of  the  Belligerents 

Vattel,  III.  §§  223-231 — Hall,  §§  177-179,  181 — Lawrence,  §§  218-224 
— Manning,  pp.  206-210 — Phillimore,  III.  §  94 — Twiss,  11.  §  45 — 
Halleck,  I.  pp.  555-562 — Taj'lor,  §§  471-476 — Wheaton,  §§  356-358 — 
Bluntschli,  §§  569-572 — Heflfter,  §§  124-124A — Lueder  in  Holtzen- 
dorff,  IV.  pp.  371-385 — Kliiber,  267 — G.  F.  Martens,  II.  §  271 — 
Gareis,  §  83 — Ullmann,  §  148 — Bonfils,  Nos.  1088-1098 — Despagnet, 
Nos.  524-527 — Pradier-Fodere,  VI.  Nos.  2721-2732 — Eivier,  II. 
pp.  242-259 — Calvo,  IV.  §§  2044-2065 — Flora,  III.  Nos.  1303-1316 
— Martens,  II.  §  112 — Longiiet,  §§  26-36 — Merignhac,  pp.  67-84 — 
Pillet,  pp.  35-59 — Kriegsgebrauch,  pp.  4-8 — Perels,  §  34 — Boeck, 
Nos.  209-213 — Dupuis,  Nos.  74-91 — Lawrence,  War,  pp.  195-218. 

§  78.  The  chief  part  of  the  armed  forces  of  the 
beHifferents  are  their  regfular  armies  and  navies. 
What  kinds  of  troops  constitute  a  regular  army  and 
a  regular  navy  is  not  for  International  Law  to 
determine,  but  a  matter  of  Municipal  Law  exclusively. 
Whether  or  not  the  so-called  Militia  and  Volunteer 
corps  belong  to  an  army  rests  entirely  with  the 
Municipal  Law  of  the  belligerents.  There  are  several 
States  whose  armies  consist  of  Militia  and  Volunteer 
Corps  exclusively,  no  standing  army  being  provided 
for.  The  Hague  Eegulations  stipulate  expressly  in 
their  article  i  that  in  countries  where  Militia  or 
Volunteer  Corps  constitute  the  army  or  form  part  of 
it  they  are  included  under  the  denomination  "  Army." 
It  is  likewise  irrelevant  to  consider  the  composition 
of  a  regular  army,  whether  it  is  based  on  conscription 
or  not,  whether  natives  only  or  foreigners  also  are 
enrolled,  and  the  like. 

§  79.  In  the  main,  armed  forces  consist  of  com- 
batants, but  no  army  in  the  field  consists  of  combat- 
ants exclusively,  as  there  are  always  several  kinds  of 
other  individuals  with  it,  such  as  couriers,  aeronauts. 
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doctors,  farriers,  veterinary  surgeons,  chaplains, 
nurses,  official  and  voluntary  ambulance  men,  con- 
tractors, canteen-caterers,  newspaper  correspondents, 
civil  servants  and  diplomatists  in  the  suite  of  the 
Commander-in-Chief. 

Writers  on  the  Law  of  Nations  do  not  agree  as 
regards  the  position  of  such  individuals ;  they  are 
not  mere  private  individuals,  but,  on  the  other  hand, 
are  certainly  not  combatants,  although  they  may — as, 
for  instance,  couriers,  doctors,  farriers,  and  veterinary 
surgeons — have  the  character  of  soldiers.  They  may 
correctly  be  said  to  belong  indirectly  to  the  armed 
forces.  Article  3  of  the  Hague  Eegulations  expressly 
stipulates  that  the  armed  forces  of  the  belligerents 
may  consist  of  combatants  and  non-combatants,  and 
that  both  in  case  of  capture  must  be  treated  as 
prisoners  of  war.  However,  when  one  speaks  of 
armed  forces,  generally  combatants  only  are  in  con- 
sideration. 

§  80.  Very  often  the  armed  forces  of  belligerents  irregular 
consist  throughout  the  war  of  their  regular  armies  °^^^^' 
only,  but,  on  the  other  hand,  it  happens  frequently 
that  irregular  forces  take  part  in  the  war.  Of  such 
irregular  forces  there  are  two  different  kinds  to  be 
distinguished — first,  such  as  are  authorised  by  the 
belligerents ;  and,  secondly,  such  as  are  acting  on 
their  own  initiative  and  their  own  account  without 
special  authorisation.  Formerly  it  was  a  recognised 
rule  of  International  Law  that  only  the  members  of 
authorised  irregular  forces  enjoyed  the  privileges  due 
to  the  members  of  the  armed  forces  of  belligerents, 
whereas  members  of  unauthorised  irregular  forces 
were  considered  to  be  war  criminals  and  could  be 
shot  when  captured.  During  the  Franco-German 
war  in  1870  the  Germans  acted  throughout  according 
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to  this  rule  with  regard  to  the  so-called  "Franc- 
tireurs,"  requesting  the  production  of  a  special 
authorisation  of  the  French  Government  from  every 
irregular  combatant  they  captured,  failing  which  he 
was  shot.  But  according  to  article  i  of  the  Hague 
Eegulations  this  rule  is  now  obsolete,  and  its  place  is 
taken  by  the  rule  that  irregulars  enjoy  the  privileges 
due  to  members  of  the  armed  forces  of  the  belligerents, 
although  they  do  not  act  under  authorisation, 
provided  (i)  that  they  are  commanded  by  a  person 
responsible  for  his  subordinates,  (2)  that  they  have  a 
fixed  distinctive  emblem  recognisable  at  a  distance, 
(3)  that  they  carry  arms  openly,  and  (4)  that  they 
conduct  their  operations  in  accordance  with  the  laws 
and  customs  of  war.  It  must,  however,  be  emphasised 
that  this  rule  appUes  only  to  irregulars  fighting  in 
bodies,  however  small.  Such  individuals  as  take  up 
arms  or  commit  hostile  acts  singly  and  severally  are 
still  liable  to  be  treated  as  war  criminals,  and  shot.^ 
Levies  ew  §  8i.  It  somctimes  happens  during  War  that  ou  the 
approach  of  the  enemy  a  belligerent  calls  the  whole 
population  of  the  country  to  arms  and  thus  makes 
them  a  part,  although  a  more  or  less  irregular  part, 
of  his  armed  forces.  Provided  they  receive  some 
organisation  and  comply  with  the  laws  and  usages 
of  war,  the  combatants  who  take  part  in  such  a  levy 
en  masse  organised  by  the  State  enjoy  the  privileges 
due  to  members  of  armed  forces. 

It  sometimes  happens,  further,  during  wars,  that 
a  levy  en  masse  takes  place  spontaneously  without 
organisation  by  a  belhgerent,  and  the  question  arises 
whether  or  not  those  who  take  part  in  such  levies  en 
masse  belong  to  the  armed  forces  of  the  belligerents, 
and  enjoy  therefore  the  privileges  due  to  members 

^  See  below,  §  254. 
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of  such  forces.  Article  2  of  the  Hague  Eegula- 
tions  stipulates  that  the  population  of  a  territory 
not  yet  occupied  who,  on  the  enemy's  approach, 
spontaneously  take  up  arms  to  resist  the  invading 
enemy,  without  having  time  to  organise  themselves 
under  responsible  commanders  and  to  procure  fixed 
distinctive  emblems  recognisable  at  a  distance,  shall 
nevertheless  enjoy  the  privileges  due  to  armed  forces, 
provided  that  they  act  otherwise  in  conformity  with 
the  laws  and  usages  of  war.  But  this  case  is  totally 
different  from  a  levy  en  masse  by  the  population  of  a 
territory  already  occupied  by  the  enemy,  for  the  pur- 
pose of  freeing  the  country  from  the  invader.  The 
quoted  stipulation  of  the  Hague  Eegulations  does 
not  cover  this  case,  in  which,  therefore,  the  old 
customary  rule  of  International  Law  is  valid,  that 
those  taking  part  in  such  a  levy  en  masse,  if  captured, 
are  liable  to  be  shot.^ 

>§  82.  As  International  Law  orrew  up  amono-st  the  Barbarous 

.  ore  Forces. 

States  of  Christendom,  and  as  the  circle  of  the 
members  of  the  Family  of  Nations  includes  only 
civilised,  although  not  necessarily  Christian,  States, 
all  writers  on  International  Law  agree  that  in  wars 
between  themselves  the  members  of  the  Family  of 
Nations  should  not  make  use  of  barbarous  forces — 
that  is,  troops  consisting  of  individuals  belonging  to 
savage  tribes  and  barbarous  races.  But  it  can  hardly 
be  maintained  that  a  rule  of  this  kind  has  grown  up 
in  practice,  nor  has  it  been  stipulated  by  treaties,  the 

^  See  below,  §  254.    Article  85  against  the  authorities  established 

of  the  American  Instructions  for  by  the  same.     If  captured,  they 

the  Government  of  Armies  in  the  may  suffer   death,    whether   they 

Field  of  1863  has  enacted  this  rule  rise  singly,  in  small  or  large  bands, 

as     follows  :     "  War     rebels     are  and  whether  called  upon  to  do  so 

persons  within  an  occupied  terri-  by  their  own,  but  expelled  Govern - 

tory  who  rise  in  arms  against  the  ment  or  not.  ..." 
occupying  or  conquering  army,  or 
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Hague  Eegulations  overlooking  this  point.  This  being 
the  fact,  it  is  difficult  to  say  whether  the  members  of 
such  barbarous  forces,  if  employed  in  a  war  between 
members  of  the  Family  of  Nations,  would  enjoy  the 
privileges  due  to  members  of  armed  forces  generally. 
I  see  no  reason  why  they  should  not,  provided  such 
barbarous  forces  would  or  could  comply  with  the 
laws  and  usages  of  war  prevalent  according  to  Inter- 
national Law.  But  the  very  fact  that  they  are 
barbarians  makes  it  probable  that  they  could  or 
would  not  do  so,  and  then  it  would  be  unreasonable 
to  grant  them  the  privileges  generally  due  to 
members  of  armed  forces,  and  it  would  be  necessary 
to  treat  them  according  to  discretion.  But  it  must  be 
specially  observed  that  the  employment  of  barbarous 
forces  must  not  be  confounded  with  the  enrolling  of 
coloured  individuals  into  the  regular  army  and  the 
employment  of  regiments  consisting  of  disciplined 
coloured  soldiers.  There  is  no  reason  whatever  why, 
for  instance,  the  members  of  a  regiment  eventually 
formed  by  the  United  States  of  America  out  of 
negroes  bred  and  educated  in  America,  or  why 
members  of  Indian  regiments  under  English  com- 
manders, if  employed  in  wars  between  members  of 
the  Family  of  Nations,  should  not  enjoy  the  privileges 
due  to  the  members  of  armed  forces  according'  to 
International  Law. 
Priva-  (§  83.  Formerly  privateers  were  a  generally  recog- 

nised part  of  the  armed  forces  of  the  l)elligerents, 
private  vessels  being  commissioned  through  Letters 
of  Marque  by  the  belligerents  to  carry  on  hostilities 
at  sea,  and  particularly  to  capture  enemy  merchant- 
men.^    From  the  fifteenth  century,  when  privateering 

^  See  Martens,  Essai  concernant  les  arraateurs,  les  prises,  etsiirtout 
les  reprises  (1795). 
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began  to  grow  up,  down  to  the  eighteenth  century, 
belligerents  used  to  grant  such  Letters  of  Marque  to 
private  ships  owned  by  their  subjects  and  by  the  sub- 
jects of  neutral  States.  But  during  the  eighteenth 
century  the  practice  grew  up  that  the  belligerents 
granted  Letters  of  Marque  to  private  ships  of  their 
own  subjects  only.^  However,  privateering  was 
abolished  by  the  Declaration  of  Paris  in  1856  as 
between  the  signatory  Powers  and  others  who  joined 
it  later  on.  And  although  privateering  would  still 
be  legal  as  between  other  Powers,  it  will  in  future 
scarcely  be  made  use  of.  In  all  the  wars  that  occurred 
after  1856  between  such  Powers,  Letters  of  Marque 
were  not  granted  to  private  ships." 

§  84.  A  case  which  happened  in  1870,  soon  after  Volunteer 
the  outbreak  of  the  Franco-German  war,  gave  occasion 
for  the  question  whether  a  volunteer  fleet  could  be 
considered  a  part  of  the  armed  naval  forces  of  a 
belligerent.  As  the  North-German  Confederation 
owned  only  a  few  men-of-war,  the  creation  of  a 
volunteer  fleet  was  intended.  The  King  of  Prussia, 
as  President  of  the  Confederation,  invited  the  owners 
of  private  German  vessels  to  make  them  a  part  of  the 
German  navy  under  the  following  conditions :  Every 

^  Many  publicists  maintain  that  endeavours  have   been   made  on 

nowadays    a    privateer    commis-  the   part    of    free-lances   to   win 

sioned  by  another  State  than  that  public   opinion    for   a   retrograde 

of    which     he     is    a    subject     is  step.     See,   for   instance,    Gibson 

liable  to  be  treated  as   a  pirate  Bowles,  The  Declaration  of  Paris 

when  captured.     With  this,  how-  of    1856  (1900)  ;    see   also  Perels, 

ever,  I  cannot  agree;  see  above,  pp.  177-179.     The  Declaration  of 

Vol.  L§  273,  Hall,  §  81,  and  below,  Paris  being  a  law-making  treaty 

§  330.  which  does  not  provide  the  right 

^  See  below,  §  177.     It  is  con-  of  the  single  signatory  Powers  to 

fidently  to  be  hoped  that  the  great  give  notice  of  withdrawal,  a  sig- 

progress  made  by  the  abolition  of  natory  Power  is  not  at  liberty  to 

privateering  through  the  Declara-  give   such   notice,    although    Mr. 

tion  of  Paris  will  never  be  undone.  Gibson     Bowles    (1.   c.   pp.    169- 

But  it  is   of  importance  to  note  179)    asserts    that   this   could   be 

the  fact  that  up  to  the  present  day  done.    See  above,  Vol.  I.  §  12. 
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ship  should  be  assessed  as  to  her  value,  and  lo  per  cent, 
of  such  value  should  at  once  be  paid  in  cash  to  the 
owner  as  a  price  for  the  charter  of  the  ship.  The 
owner  should  engage  the  crew  himself,  but  the  latter 
should  become  for  the  time  of  the  war  members  of  the 
German  navy,  wear  the  German  naval  uniform,  and 
the  ship  should  sail  under  the  German  war  flag  and 
be  armed  and  adapted  for  her  purpose  by  the  German 
naval  authorities.  Should  the  ship  be  captured  or 
destroyed  by  the  enemy,  the  assessed  value  should  be 
paid  to  her  owners  in  full ;  but  should  it  be  restored 
after  the  war  undamaged,  the  owner  should  retain  the 
I  o  per  cent,  received  as  charter  price.  All  such  vessels 
should  only  try  to  capture  or  destroy  French  men- 
of-war,  and  if  successful  the  owner  should  receive 
a  price  between  1,500/.  and  7,500/.  as  premium. 
The  French  Government  considered  this  scheme  a 
disguised  evasion  of  the  Declaration  of  Paris  which 
abolished  privateering,  and  requested  the  intervention 
of  Great  Britain.  The  British  Government  brought 
the  case  before  the  Law  Officers  of  the  Crown,  who 
declared  the  German  scheme  to  be  substantially 
different  from  the  revival  of  privateering,  and  conse- 
quently the  British  Government  refused  to  object 
to  it.  The  scheme,  however,  was  never  put  into 
practice.^ 

Now  the  writers  on  International  Law  differ,  in 
spite  of  the  opinion  of  the  British  Law  Officers,  as  to 
the  legality  of  the  above  scheme ;  but,  on  the  other 
hand,  they  are  unanimous  that  not  every  scheme  for  a 
voluntary  fleet  is  to  be  rejected.  Eussia,^  in  fact,  since 
1877,  has  possessed  a  voluntary  fleet.     France^  has 

^  See  Perels,  §  34  ;  Hall,  §  182  ;  2  gee  Dupuis,  No.  85. 
Lawrence,  §  224  ;  Boeck,  No.  211;  ^  See  Dupuis,  No.  86. 
Dupuis,  Noa.  81-84. 
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made  arrangements  with  certain  steamship  companies 
according  to  which  their  mail-boats  have  to  be  con- 
structed on  plans  approved  by  the  Government, 
have  to  be  commanded  by  officers  of  the  French  navy, 
and  have  to  be  incorporated  in  the  French  navy  at  the 
outbreak  of  war.  Great  Britain  has  entered  from 
1887  onwards  into  agreements  with  several  power- 
ful British  steamship  companies  for  the  purpose  of 
securing  their  vessels  at  the  outbreak  of  hostilities, 
and  the  United  States  of  America  in  1892  made 
similar  arrangements  with  the  American  Line,^  But 
it  must  be  specially  observed  that  a  proper  com- 
mission must  be  given  to  each  vessel  belonging  to 
a  volunteer  fleet  and  the  like,  and  that  such  vessels 
cannot  alternately  claim  the  character  of  belligerent 
men-of-war  and  of  merchantmen. 

A  remarkable  case  of  this  kind  is  that  of  the 
"  Peterburg "  and  the  "  Smolensk,"  which  occurred 
during  the  Eusso-Japanese  war.^  On  July  4  and  6, 
1904,  these  vessels,  which  belonged  to  the  Eussian 
volunteer  fleet  in  the  Black  Sea,  were  allowed  to  pass 
the  Bosphorus  and  the  Dardanelles,  which  are  closed  ^ 
to  men-of-war  of  all  nations,  because  they  were  flying 
the  Eussian  commercial  flag.  They  likewise  passed 
the  Suez  Canal  under  their  commercial  flag,  but  after 
leaving  Suez  they  converted  themselves  into  men-of- 
war  by  hoisting  the  Eussian  war  flag,  and  began  to 
exercise  over  neutral  merchantmen  all  rights  of 
supervision  which  belligerents  can  claim  for  their 
cruisers  in  time  of  war.  On  July  1 3  the  "  Peterburg  " 
captured  the  British  P.  &  0.  steamer  "  Malacca " 
for  alleged  carriage  of  contraband,  and  put  a  prize- 

^  See    Lawrence,   §   224,    and    these  vessels  in  Lawrence,  War, 
Dupuis,  Nos.  87-88.  pp.  205  seq. 

*  See  the  details  of  the  career  of        '  See  above,  Vol.  I.  §  197. 
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The  Crews 
of  Mer- 
chantmen. 


Deserters 

and 

Traitors. 


crew  on  board  for  the  purpose  of  navigating  her  to 
Libau.  But  the  British  Government  protested  ;  the 
"  Malacca "  was  released  at  Algiers  on  her  way 
to  Libau  on  July  27,  and  Eussia  agreed  that  the 
"Peterburg"  and  the  "  Smolensk"  should  no  longer 
act  as  cruisers,  and  that  all  neutral  vessels  captured 
by  them  should  be  released. 

§  85.  In  a  sense  the  crews  of  merchantmen 
owned  by  subjects  of  the  belligerents  belong  to  the 
latter's  armed  forces.  For  those  vessels  are  liable  to 
be  seized  by  enemy  men-of-war,  and  if  attacked  for 
that  purpose  they  can  defend  themselves,  can  return 
the  attack,  and  eventually  seize  the  attacking  men-of- 
war.  The  crews  of  merchantmen  become  in  such 
cases  combatants,  and  enjoy  all  the  privileges  of  the 
members  of  armed  forces.  But  unless  attacked  they 
must  not  commit  hostilities,  and  if  they  do  so  they 
are  liable  to  be  treated  as  criminals  just  like  private 
individuals  committing  hostilities  in  land  warfare.^ 

§  86,  The  privileges  of  members  of  armed  forces 
cannot  be  claimed  for  members  of  the  armed  forces 
of  a  belligerent  who  go  over  to  the  forces  of  the 
enemy  and  are  afterwards  captured  by  the  former. 
They  can  be,  and  always  are,  treated  as  criminals. 
And  the  like  is  valid  with  regard  to  such  treasonable 
subjects  of  a  belligerent  as,  without  having  been 
members  of  his  armed  forces,  are  fighting  in  the 
armed  forces  of  the  enemy.  Even  if  they  appear 
under  the  protection  of  a  flag  of  truce,  deserters  and 
traitors  may  be  seized  and  punished.^ 


1  See  HaU,  §  183. 


2  See  below,  §  222,  and  Hall,  §  190. 
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Enemy  Character 

Hall,  §§  167-175— Lawrence,  §§  169-183 — Phillimore,  III.  §§  82-86 — 
Twiss,  II.  §§  152-162— Taylor,  §§  468  and  517 — Walker,  §§  39-43 — 
Wharton,  III.  §§  352-353 — Wheaton,  §§  324-341 — Geffcken  in 
Holtzendorff,  IV.  pp.  581-588— Calvo,  IV.  §§  1932-1952— Fiore,  III. 
Nos.  1432-1436— Boeck,  Nos.  156-190 — Dupuis,  Nos.  92-129. 

§  87.  Since  the  belligerents,  for  the  realisation  of  On 
the  purpose  of  war,  are  entitled  to  many  kinds  of  character 
measures  against  enemy  persons  and  enemy  property,  iQ  general. 
the  question  must  be  settled  as  to  what  persons  and 
what  property  are  vested  with  enemy  character. 
Now  it  is,  generally  speaking,  correct  to  say  that, 
whereas  all  the  subjects  of  the  belligerents  and  aU 
the  property  of  such  subjects  bear  enemy  character, 
the  subjects  of  neutral  States  and  the  property  of 
such  subjects  do  not  bear  enemy  character.  This 
rule  has,  however,  important  exceptions.  For  under 
certain  circumstances  and  conditions  enemy  persons 
and  property  of  enemy  subjects  may  not  bear,  and, 
on  the  other  hand,  subjects  of  neutral  States  and 
their  property  may  bear,  enemy  character.  And  it 
is  even  possible  that  a  subject  of  a  belligerent  may 
for  some  parts  bear  enemy  character  as  between 
himself  and  his  home  State. ^ 

^  It  is  irapossible  to  reproduce  3  Rob.  44 ;  the  Anna  Catherina, 

in  a  treatise  all  the  details  con-  4  Rob.  119;  the  Phoenix,  5  Rob. 

cernLag     enemy      character      as  20;   the   Ocean,  5  Rob.   91;  the 

worked   out    by   the   verdicts    of  Jonge  Klassina,  5   Rob.  297  ;  the 

British    and     American     Courts.  Ann,  i  Dodson,  221  ;  the  Freund- 

The  following  §§  88-92  attempt  to  schaft,    4     Wheaton,     105  ;     the 

map  out  the  subject  under  precisely  Venus,   8    Cranch,     253;    Thirty 

defined  and  broad  principles  only,  Hogsheads    of    Sugar    v,    Boyle, 

leaving  the  details  to  the  study  of  9  Cranch,  195. — But   it   must  be 

the  following  leading  cases :  The  specially     observed     that     these 

Vigilantia,  i    Rob.    i  ;    the   Har-  principles     of    the    British    and 

mony,  2   Rob.    322 ;   the   Indian  American    practice   are,   in   spite 

Chief,  3  Rob.  12;  the   Portland,  of  their  common-sense  basis,  not 
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Subjects         §  88.  When  after  the  outbreak  of  war  the  subject 
of  Neutral  ^f  ^  neutral  State  enters  into  or  remains  in  the  armed 

btates 

rendering  forces  or  in  the  civil  service  of  a  belhgerent,  he 
to  Belli-  acquires  thereby  enemy  character  to  the  same  extent 
gerents.  ^g  ^^  enemy  subject.  All  measures  that  are  allowed 
during  war  against  enemy  subjects  are  likewise 
allowed  against  such  subjects  of  neutrals  who  have 
acquired  enemy  character.  Thus,  during  the  late 
South  African  War  hundreds  of  subjects  of  neutral 
States  who  were  fighting  in  the  ranks  of  the  Boers 
were  captured  by  Great  Britain  and  retained  as 
prisoners  of  war  till  the  end  of  the  struggle. 

On  the  other  hand,  when  a  subject  of  a  neutral 
State  does  not  enter  the  armed  forces  of  a  belligerent, 
but  only  renders  certain  specific  services  to  a  belli- 
gerent, he  acquires  enemy  character  to  the  extent 
only  of  such  specific  services,  and  every  case  of  such 
kind  must  be  judged  on  its  own  merits.  Thus, 
carriage  of  contraband  and  of  analogous  of  contra- 
band are  instances  of  such  services.^  A  subject 
of  a  neutral  State  can  even  before  the  outbreak  of  war 
to  such  a  degree  identify  himself  or  his  property 
with  an  intending  belligerent,  that  war  can  be  com- 
menced by  an  attack^  upon  his  person  or  his 
property. 

A    remarkable   case    of   that    kind    occurred    at 
the  outbreak  of  the  Chino- Japanese  War  in   1894. 


generally  recognised  on  all  points, 
and  it  ought  therefore  not  to  be 
maintained  that  they  represent 
generally  recognised  rules  of  the 
Law  of  Nations.  The  French 
practice  in  particular  differs  in 
many  respects  from  British  and 
American,  as  can  be  seen  from 
Boeck,  Dupuis,  Calvo,  and  Fiore. 
^  There  is  no  doubt  that  neutral 
merchantmen  carrying  coal  for  a 


belligerent  fleet  en  route,  as  hap- 
pened during  the  Russo-Japanese 
war  when  the  Baltic  Fleet  went 
out  to  the  Far  East,  bear  enemy 
character.  See  also  below,  §  289, 
concerning  the  "  Rule  of  1756." 

2  See  Hall,  §  168*;  Takahashi, 
Cases  on  International  Law  during 
the  Chino- Japanese  War  (1899), 
pp.  27-51  ;  Holland,  Studies,  pp. 
126-128 
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On  July  14,  the  "  Kow-shing,"  a  British  ship,  was 
hired  at  Shanghai  by  the  Chinese  Government  to 
serve  as  a  transport  for  eleven  hundred  Chinese 
soldiers  and  also  for  arms  and  ammunition  from* 
Tien-tsin  to  Korea.  She  was  met  on  July  25  near 
the  island  of  Phung-do,  in  Korean  waters,  by  the 
Japanese  fleet ;  she  was  signalled  to  stop,  was  visited 
by  some  prize  officers,  and,  as  it  was  apparent  that 
she  was  a  transport  for  Chinese  soldiers,  she  was 
ordered  to  follow  the  Japanese  cruiser  "Naniwa." 
But  although  the  British  captain  of  the  vessel  was 
ready  to  follow  these  orders,  the  Chinese  on  board 
would  not  allow  him  to  do  so.  Thereupon,  after 
some  further  negotiation  in  vain,  the  Japanese 
opened  fire  and  sank  the  vessel. 

§  89.  Enemy    subjects    having    their    permanent  Enemy 
residence  abroad  on  the  territory  of  a  neutral  State  domSiied 
for   the  purpose    of  commerce   or   pleasure  do  not  ^^^°^^- 
bear    enemy    character,    nor    does    their    property 
abroad.      For    although    they  are    enemy  subjects, 
and  might  return  to  their  home  State  and  take  up 
arms,  they  are  for  the  time  being  under  the  control 
of    a    neutral    State,    and    are   thereby    prevented 
from  carrying  on  hostihties  of  any  kind.     They  are, 
therefore,    for    all    practical    purposes,    considered 
neutrals,  and  the  neutral  on  whose   territory  they 
reside    can    claim    that    their    property,    although 
found  on  captured  enemy  ships,  is  not  to  be  appro- 
priated. 

§  90.  On    the   other    hand,    subjects    of  neutral  Subjects 
States  domiciled  on  the  territories  of  the  belligerents  stated  ^^ 
acquire  in  a  sense  enemy  character,  for   they  con-  ongeU? 
tribute  by  their  payment  of  taxes  to  the  support  of  gerents' 
the    belligerents.     And   although    they    cannot    be    ^"^  °^^' 
required    to   take    up   arms,   they    belong    to    the 
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population  of  the  enemy  territory.  Their  ships  and 
goods  on  the  Open  Sea  and  within  the  territorial 
waters  of  the  belligerents  may  therefore  be  captured, 
and  their  property  on  land  is  submitted  to  all 
measures  which  may  be  taken  against  private 
property  of  enemy  subjects  by  the  invading  enemy. 
But  it  should  be  emphasised  that  their  persons  and 
property  do  nevertheless  not  lose  the  protection  of 
their  neutral  home-State  against  treatment  inconsis- 
tent with  the  laws  of  war.^ 

§  91.  Since  domicile  is  in  many  respects  the  test 
of  enemy  character,  the  private  property  of  even 
such  belligerents'  subjects  as  are  domiciled  on  each 
other's  territory  and  allowed  to  remain  there  after  the 
outbreak  of  the  war  acquires  enemy  character  in  the 
eyes  of  the  belligerent  Power  whose  subjects  they  are. 
The  goods  of  such  subjects  on  enemy  ships  may 
therefore  be  captured  by  the  men-of-war  of  their 
home  State,  and  their  property  on  land  is  sub- 
mitted to  all  measures  which  may  be  taken  against 
private  property  of  enemy  subjects  by  the  invading 
enemy.  On  the  other  hand,  the  private  property  of 
such  enemy  subjects  loses  its  enemy  character  in  the 
eye  of  the  belligerent  Power  on  whose  territory  they 
are  allowed  to  remain,  and  therefore  cannot  be  cap- 
tured by  his  men-of-war,  although  found  on  enemy 
ships. 

§  92.  The  property  of  such  subjects  of  neutral 
States  as  are  not  domiciled  on  enemy  territory  may 
nevertheless  be  vested  with  enemy  character.  Thus, 
the  produce  of  an  estate  on  enemy  territory  belong- 
ing to  a  neutral  foreigner  abroad  may  be  captured, 
as  may  also  all  such  property  of  neutral  foreigners 
abroad,  having  a  house  of  trade  on  enemy  territory,  as 
^  See  below,  §  318. 
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is  concerned  in  commercial  transactions  of  such  house. 
Thus,  further,  merchantmen  owned  by  subjects  of 
neutral  States,  but  sailing  under  enemy  flag,  may  be 
captured.^ 

^  See  below,  §  198.  As  regards     of  enemy  goods   thereon   during 
efifect  of  sale  of  enemy  vessels  and    war,  see  below,  §§  199  and  200. 
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Grotius,  c.  3,  §§  5-14 — Bynkershoek,  Quaestiones  juris  publ.  I.  c.  2 — 
Vattel,  III.  §§  51-65 — Hall,  §  123 — Lawrence,  §  161 — Manning, 
pp.  161-163 — Phillimore,  III.  §§  51-56 — Twiss,  II.  §§  31-40 — 
Halleck,  I.  pp.  521-526 — Taylor,  §§  455-456 — Walker,  §  37 — 
Wharton,  III.  §  333-335 — Wheaton,  §  297 — Bluntschli,  §§  521-528 
— Heffter,  §  120 — Lueder  in  Holtzendorff,  IV.  pp.  332-347 — Gareis, 
§  80 — Liszt,  §  39,  V. — UUmann,  §  145 — Bonfils,  Nos.  1027- 1043 — 
Despagnet,  Nos.  517-520 — Pradier-Fodere,  VI.  Nos.  2671-2693 — 
Rivier,  II.  pp.  220-228 — Calvo,  IV.  §§  1899-1911 — Fiore,  III.  Nos. 
1272-1276 — Martens,  II.§  109 — Longuet,  §§  1-7, 15-16 — Merignhac, 
pp.  29-41 — Pillet,  pp.  61-72 — Lawrence,  War,  pp.  26-44 — Brocher 
in  R.I.,  IV.  (1872),  p.  400;  Feraud-Giraud  in  R.L,  XVII.  (1885), 
p.  19;  Nagaoka  in  R.I.,  2nd  ser.  VI.  p.  475 — Holland,  Studies,  p.  1 15 
— Sainte-Croix,  "  La  Declaration  de  guerre  et  ses  effets  immediats" 
(1892) — Bruyas,  "  De  la  declaration  de  guerre,"  &c.  (1899) — Rolin 
in  Annuaire,  XX.  (1904),  pp.  64-70 — Ebren  and  Martens  in  R.  G. 
xi.  (1904),  pp.  133-150. 

Three  §  93.  A   State    of  War  may   in  fact  arise   either 


modes  of 
commenc 


through  a  declaration  of  war,  or  through  a  proclama- 
ing  War.  ^^gn  and  manifesto  of  a  State  that  it  considers  itself 
at  war  with  another  State,  or,  thirdly,  through  com- 
mitting certain  hostile  acts  of  force  against  another 
State.  In  practice  all  the  three  modes  of  commenc- 
ing war  occur,  and  history  presents  many  instances  of 
wars  commenced  in  one  or  other  way.  If  the  practice 
of  the  States  is  taken  into  consideration,  it  becomes 
apparent  that  no  rule  of  the  Law  of  Nations  is  in 
existence  which  prescribes  to  intending  belligerents 
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the  way  in  which  war  is  to  be  commenced.  The  only- 
rules  which  may  be  said  to  exist  concerning  the  com- 
mencement of  war  are  that  negotiation  ^  must  precede 
war,  and  that,  according  to  article  2  of  the  Hague 
Convention  for  the  peaceful  settlement  of  international 
differences,  recourse  must  be  had,  as  far  as  circum- 
stances allow  it,'^  to  the  good  offices  or  mediation  of 
one  or  more  friendly  Powers. 

§  94.  A  declaration  of  war  is  a  communication  of  Deciara- 
one  State  to  another  that  it  considers  a  condition  of  ^ar. 
war  existing  between  them.  In  former  times  decla- 
rations of  war  used  to  take  place  under  greater  or 
lesser  solemnities,  but  nowadays  all  these  solemnities 
have  disappeared,  and  declarations  of  war  take  place 
through  a  simple  communication  in  any  form.  They 
may  even  be  coupled  with  an  ultimatum,  and  they 
are  in  such  a  case  conditional  declarations  of  war,  no 
war  being  declared  if  the  respective  State  submits  to 
the  ultimatum.  Many  writers  maintain  that  there  is 
a  rule  of  International  Law  forbidding  the  commence- 
ment of  war  without  a  declaration  of  war.  But  such 
rule,  in  fact,  does  not  exist,  for  a  great  many 
wars  take  place  without  an  initiative  declaration  of 
war.  Nor  is  the  necessity  of  a  declaration  of  war 
stipulated  by  a  general  treaty  or  obligatory  according 
to  a  recognised  custom  of  the  members  of  the 
Family  of  Nations.^  It  must  be  specially  observed 
that,  in  case  of  a  declaration  of  war,  the  war  is  con- 
sidered to  have  been  commenced  with  the  date  of  its 
declaration  although  hostilities  may  not  have  been 
commenced  till  a  much  later  date. 

^  See  above,  §  3,  where  the  rule  ^  As  regards  the  juristic  value 

is  quoted  that  no  State  is  allowed  of  this  clause,   see   above,   §    lo, 

to    use     compulsive    means    of  No.  i. 

settling  disputes  before  negotia-  '  See  below,  §  96. 
tion  has  been  tried. 
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§  95.  A  manifesto  or  proclamation  of  war  is  a 
public  announcement  of  a  State  to  its  subjects,  to 
neutral  States,  or  urbi  et  orbi,  that  it  considers  itself 
at  war  with  another  State.  A  war  manifesto  may 
be  an  initiative  step  of  war,  or  follow  either  a 
declaration  of  war  or  the  actual  commencement  of 
war  through  a  hostile  act  of  force.  The  assertion  of 
many  writers  that,  if  not  a  declaration  of  war,  at 
least  a  manifesto  is  necessary  for  the  commencement 
of  war,  is  not  based  on  a  generally  recognised  rule  of 
International  Law,  although  the  publication  of  war 
manifestos  has  become  more  and  more  usual  in  the 
nineteenth  century.  And  it  must  be  emphasised 
that  there  is  sfood  reason  for  the  maintenance  of  this 


usage,  for 


war 


is  not   only  a  relation  between  the 


belligerents  but  also  between  these  and  neutral  States, 
and  the  latter  cannot  be  held  to  fulfil  the  duties  of 
neutrality  before  they  know  of  the  outbreak  of  war. 

§  96.  Hostile  acts  of  force  initiative  of  war  are 
such  hostile  acts  as  are  considered  by  the  other  party 
acts  of  war,  since,  as  has  been  stated  above,  §  55, 
hostile  acts  of  force  may  be  committed  by  a  State 
against  another  without  war  breaking  out  thereby, 
the  passive  party  acquiescing  in  the  act.  For  a  war 
to  commence  by  unilateral  hostile  acts  of  force,  it  is 
at  least  necessary  that  the  passive  party  declares 
expressis  verbis,  or  through  unmistakable  conduct,  that 
it  considers  these  hostilities  as  acts  of  war.  Of  what 
kinds  of  acts  these  hostilities  may  consist,  it  cannot 
be  decisively  laid  down.  They  may,  to  give  examples, 
consist  of  occupation  of  a  part  of  foreign  territory,  an 
inroad  into  a  foreign  country,  the  blockade  of  a 
harbour,  an  attack  on  the  frontier,  an  attack  on  a 
man-of-war,  the  capture  of  a  merchantman,  and  the 
like.     And   it   must   be  specially  observed  that  the 
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respective  acts  of  force  need  not  at  all  be  intended  to 
be  hostile,  provided  they  are  hostile  de  facto.  Thus, 
acts  of  force  by  way  of  reprisals  or  during  a  pacific 
blockade  or  an  intervention  may  be  considered  acts 
of  war  by  the  passive  party  and  thereby  contain  the 
commencement  of  war,  although  they  were  not  in- 
tended as  acts  of  war. 

That  a  war  initiated  by  acts  of  force  without  a 
previous  declaration  or  manifesto  of  war  is  neverthe- 
less war  according  to  International  Law,  nobody 
denies.  But  many  writers  assert  that  the  commence- 
ment itself  of  such  a  war  contains  a  violation  of 
International  Law.  If  this  were  correct,  many  ^ 
important,  and  in  their  results  far-reaching,  wars  of 
the  seventeenth,  eighteenth,  and  nineteenth  centuries 
would  have  been  begun  with  a  violation  of  Inter- 
national Law.  But  the  very  fact  of  these  numerous 
wars  having  been  commenced  through  hostile  acts  of 
force  only,  shows  that  the  practice  of  the  States  never 
adopted  the  alleged  ^  rule  of  the  necessity  of  a  declara- 
tion or  a  manifesto  of  war.  This  does  not  mean  that 
a  State  would  be  justified  in  opening  hostilities  with- 
out any  preceding  conflict.  There  is  no  greater  viola- 
tion of  the  Law  of  Nations  than  that  committed  by  a 
State  which  commences  hostilities  in  time  of  peace 
without  previous  controversy  and  without  having 
tried  to  settle  the  difference  through  negotiation.^ 
But  after  negotiation  has  been  tried  in  vain,  a  State 

^  See  Maurice,  Hostilities  with-  never  accepted  this  opinion,    and 

out  Declaration  of  War  (1883).  there   are    many  publicists    who 

*  It  cannot  be  denied  that  many  approve  of  this  practice.    See,  for 

influential   publicists  insist   upon  instance,    Bynkershoek,     Quaest. 

necessity  of  a  declaration  of  war.  jur.  publ.  I.  c.  2  ;  Kliiber,  §  238 ; 

See,   for   instance,    Grotius,    III.  G.  F.  Martens,  §  267  ;  Twiss,  II. 

c.  3.  §  6 ;  Vattel,  III.  §  51;  Calvo,  §35;    Phillimore,   III.   §§  51-55; 

IV.  §    1907;    Bluntschli,   §    521;  Hall,  123  ;  Gareis,§  80;  Liszt,  §  39; 

Fiore, III. No.  1274;  Heffter,§  120.  Ullmann,  §  145. 

But  the  practice  of  the  States  has  '  See  above,  §  93. 
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does  not  act  treacherously  in  case  it  resorts  to  hos- 
tilities without  a  declaration  of  war,  especially  after 
diplomatic  intercourse  has  been  broken  off. 


General 
Effects  of 
the  Out 
break  of 
War. 


II 

Effects  of  the  Outbreak  of  War 

Vattel,  III.  §  63 — Hall,  §§  124-126 — Lawrence,  §§  165-168 — Manning, 
pp.  163-165 — Phillimore,  III.  §§  67-91 — Twiss,  II.  §§  41-61 — 
Halleck,  I.  pp.  526-552 — Taylor,  §§  461-468 — Walker,  §§  44-50 — 
Wharton,  III.  §§  336-337 a  —  WTieaton,  §§  298-319  —  Heffter, 
§§  1 2 1- 1 23 — Lueder  in  Holtzendorff,  IV.  pp.  347-363 — Gareis,  §  81 
— Liszt,  §  39,  V — Ullmann,  §§  146-147 — Bonfils,  Nos.  1044-1065 — 
Despagnet,  Nos.  521-523 — Pradier-Fodere,  VI.  Nos.  2694-2720 — 
ivier,  II.  pp.  228-237 — Calvo,  IV.  §§  1911-1931 — Fiore,  III.  Nos. 
1 290-1301 — Martens,  II.  §  109 — Longuet,  §§  8-15 — Merignhac, 
pp.  42-65 — PiUet,  pp.  72-84 — Lawrence,  War,  pp.  45-55 — Sainte 
Croix,  "La  Declaration  de  guerre  et  ses  effets  immediats"  (1892), 
pp.  166-207. 

§  97.  When  war  breaks  out,  although  it  is  limited 
to  only  two  members  of  the  Family  of  Nations,  never- 
theless the  whole  Family  of  Nations  is  thereby 
affected,  since  the  rights  and  duties  of  neutrality 
devolve  upon  such  States  as  are  not  parties  to  the 
war.  And  the  subjects  of  neutral  States  may  feel  the 
consequences  of  the  outbreak  of  war  in  many  ways. 
War  is  not  only  a  calamity  to  the  commerce  and 
industry  of  the  whole  world,  but  also  involves  the 
alteration  of  the  legal  position  of  neutral  merchant- 
men on  the  Open  Sea,  and  of  the  subjects  of  neu- 
tral States  within  the  boundaries  of  the  belligerents. 
For  the  belligerents  have  the  right  of  visit,  search, 
and  eventually  capture  of  neutral  merchantmen  on 
the  Open  Sea,  and  foreigners  who  remain  within  the 
boundaries  of  the  belligerents  acquire,  although  sub- 
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jects  of  neutral  Powers,  enemy  character.^  However, 
the  outbreak  of  war  tells  chiefly  and  directly  upon 
the  relations  between  the  belligerents  and  their  sub- 
jects. Yet  it  would  not  be  correct  to  maintain  that 
all  legal  relations  disappear  with  the  outbreak  of  war 
between  the  parties  thereto  and  between  their  subjects. 
War  is  not  a  condition  of  anarchy  and  indifferent 
or  hostile  to  law,  but  a  fact  recognised  and  ruled  by 
International  Law,  although  it  involves  a  rupture  of 
peaceful  relations  between  the  belligerents,  and  their 
subjects  also  for  the  most  part. 

§  98.  The  outbreak  of  war  effects  at  once  the  Rupture 
rupture  of  diplomatic  intercourse  between  the  belli-  ^atic*  ° 
gerents,  if  such  rupture  has  not  already  taken  place.  ^^^^^'     , 

n  ^  IT  J  r  course  and 

The  respective  diplomatic  envoys  are  recalled  and  Consular 
ask  for  their  passports,  or  receive  them  without  any 
previous  request,  but  they  enjoy  their  privileges  of 
inviolability  and  exterritoriality  for  the  period  of 
time  requisite  for  leaving  the  country.  Consular 
activity  comes  likewise  to  an  end  through  the  out- 
break of  war.^ 

§  99.  The  doctrine  was  formerly  held,  and  a  few  Canceiia- 
writers  ^  maintain  it  even  now,  that  the  outbreak  of  Treaties. 
war  ipso  facto  cancels  all  treaties  previously  concluded 
between  the  belligerents,  such  treaties  only  excepted 
as  have  been  concluded  especially  for  the  case  of  war. 
The  vast  majority  of  modern  writers  on  International 
Law  have  abandoned  this  standpoint,  and  the  opinion 
is  pretty  general  that  war  by  no  means  annuls  every 
treaty.  But  unanimity  in  regard  to  such  treaties  as 
are  and  such  as  are  not  cancelled  by  war  does  not 
exist.  Neither  does  a  uniform  practice  of  the  States 
exist,   cases  having  occurred  in  which  States  have 

^  See  above,  §  90.  ^  See,  for  instance,  Phillimore, 

^  See  above,  Vol.  I.  §§  413  and    III.  §  530,  and  Twiss,  I.  §  252,  in 
436.  contradistinction  to  Hall,  §  125. 
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expressly  declared  that  they  considered  all  treaties 
annulled  through  war.  Thus  the  whole  question 
remains  as  yet  unsettled.  But  nevertheless  with  the 
majority  of  writers  a  conviction  may  be  stated  to 
exist  on  the  following  points: — 

(i)  The  outbreak  of  war  cancels  all  political  treaties 
between  the  belligerents,  such  as  treaties  of  alliance 
for  example,  which  have  not  been  concluded  for  the 
purpose  of  setting  up  a  permanent  condition  of  things. 

(2)  On  the  other  hand,  it  is  obvious  that  such 
treaties  are  not  annulled  as  have  especially  been  con- 
cluded for  the  case  of  war,  as  treaties  in  regard  to  the 
neutralisation  of  certain  parts  of  the  territories  of  the 
belligerents  for  example. 

(3)  Such  political  and  other  treaties  as  have  been 
concluded  for  the  purpose  of  setting  up  a  permanent 
condition  of  things  are  not  ipso  facto  annulled  by  the 
outbreak  of  war,  but  in  the  treaty  of  peace  nothing 
prevents  the  victorious  party  from  imposing  upon  the 
other  party  any  alterations  in,  or  even  the  dissolution 
of,  such  treaties. 

(4)  Such  non-political  treaties  as  do  not  intend  to 
set  up  a  permanent  condition  of  things,  as  treaties  of 
commerce  for  example,  are  not  ipso  facto  annulled, 
but  the  parties  may  annul  them  or  suspend  them 
according  to  discretion. 

(5)  So-called  law-making  ^  treaties,  as  the  Declara- 
tion of  Paris  for  example,  are  not  cancelled  through 
the  outbreak  of  war.  The  same  is  valid  in  regard  to 
all  treaties  to  which  a  multitude  of  States  are  parties, 
as  the  International  Postal  Union  for  example,  but 
the  belligerents  may  suspend  them,  as  far  as  they 
themselves  are  concerned,  in  case  the  necessities  of 
war  compel  them  to  do  so. 

*  See  above,  Vol.  I.  §§  18,  492,  555-568. 
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§   100.  The  outbreak  of  war  affects  likewise  such  Pre- 
subjects  of  the  belligerents  as  are  at  the  time  within  posUkm 
the  enemy's    territory.     In  former  times  they  could  °^  ^^1^\- 

•^  ,  "^  .  ^  gerents' 

at  once  be  retained  as  prisoners  of  war,  and  many  subjects 
States  concluded  therefore  in  time  of  peace  special  Territory?' 
treaties  for  the  time  of  war  expressly  stipulating  a 
specified  period  during  which  their  subjects  should  be 
allowed  to  leave  each  other's  territory  unmolested.^ 
Through  the  influence  of  such  treaties,  which  became 
pretty  general  during  the  eighteenth  century,  it  be- 
came an  international  usage  and  practice  that  all 
enemy  subjects  must  be  allowed  to  withdraw  within 
a  reasonable  period.  The  last  instance  of  the  former 
rule  is  seen  in  the  arrest  and  retention  as  prisoners 
of  war  of  some  ten  thousand  Englishmen  in  1 803  in 
France  when  war  broke  out  between  Great  Britain 
and  France,  many  of  whom  were  not  liberated  before 
1 8 14.  Although  during  the  whole  of  the  nineteenth 
century  no  other  instance  occurred,  several  publicists  ^ 
even  nowadays  maintain  that  according  to  strict 
law  the  old  rule  is  still  in  force.  But  this  assertion 
is  certainly  unfounded.  On  the  contrary,  it  may 
safely  be  maintained  that  there  is  now  a  customary 
rule  of  International  Law  that  all  enemy  subjects 
must  be  allowed  a  reasonable  period  for  withdrawal. 
But  a  belligerent  need  not  allow  ^  enemy  subjects  to 
remain  on  his  territory,  although  this  is  sometimes 
done.  Thus,  during  the  Crimean  War  Eussian  sub- 
jects in  Great  Britain  and  France  were  allowed  to 
remain  there,  as  were  likewise  Russians  in  Japan  and 
Japanese  in  Russia  during  the  Russo-Japanese  War. 
On  the  other  hand,  France  expelled  all  Germans 
during  the  Franco-German  war  in   1870,  the  former 

^  See  a  list  of  such  treaties  in     II.  p.  230 ;  Liszt,  §  39. 
Hall,  §  126,  p.  407,  note  i.  ^  See  above.  Vol.  I.  §  324. 

*  See  Twiss,  II.  §  50;  Rivier, 
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South  African  Eepublics  expelled  most  of  the  British 

subjects  when  war  broke  out  in  1899,  and  Eussia, 

although  during  the  Eusso-Japanese  War  she  allowed 

Japanese  subjects  to  remain  in  other  parts  of  her 

territory,  expelled  them  from  her    provinces  in  the 

Far  East.     In  case  a  belligerent  allows  the  residence 

of  enemy  subjects  on  his  territory,  he  can,  of  course, 

give  the  permission  under   certain   conditions  only, 

such  as  an  oath  to  remain  neutral  or  a  promise  not  to 

leave  a  certain  region,  and  the  like. 

Trade  and       §  loi.  British  and   American   writers  assert   the 

between     existcncc  of  rulcs  of  International  Law  that  on  the 

the  Sub-     outbreak  of  war,    with  the  exception   of  contracts 

jectB  of  , .   .  p 

Belli-  which  arise  out  of  the  condition  of  war  and  are  per- 
geren  s.  j^j^|^g(j  under  the  customs  of  war,  as  for  instance 
ransom  bills,  all  contracts,  including  contracts  of 
partnership  concluded  before  the  war  between  sub- 
jects of  the  belligerents,  become  extinct  or  suspended  ; 
that  no  subject  of  one  belligerent  can  sue  or  be  sued 
in  the  Courts  of  the  other  belligerent;  that  all 
peaceful  intercourse,  especially  trading,  is  prohibited 
between  the  subjects  of  the  belligerents. 

But  such  a  rule  of  International  Law  in  fact 
does  not  exist  and  has  never  existed,  as  International 
Law  has  nothing  to  do  with  the  conduct  of  private 
individuals,  but  is  a  law  between  States  only  and 
exclusively.  The  fact  is  that  all  the  above  items 
are  naturally  within  the  competence  of  Municipal 
Law,  which  can  govern  and  has  governed  them  at 
discretion.  The  Municipal  Law  of  the  belligerents 
concerned  may  or  may  not  allow  commercial  or 
any  other  intercourse  between  their  private  subjects, 
may  suspend  or  cancel  existing  contracts  including 
partnership,  may  or  may  not  allow  an  enemy 
subject  to  sue  and   to  be  sued  in  Courts  of  justice. 
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As  regards  British  ^  law,  there  is  no  doubt  that  it 
prohibits  commercial  and  other  friendly  intercourse 
between  British  and  enemy  subjects,  cancels  exist- 
ing contracts  including  partnership,  does  not  allow 
an  enemy  subject  to  sue  or  to  be  sued  in  British 
Courts.  But  this  British  prohibition,  which  co- 
incides with  a  similar  prohibition  on  the  part  of 
several  other  States,  is  not  the  outcome  of  the  Law  of 
Nations,^  but  of  Municipal  Law, 

§  1 02.  In  former  times  all  private  and  public  Position 
enemy  property,  immoveable  or  moveable,  on  each  gerent's 
other's  territory  could  be  confiscated  by  the  belli-  Property 
gerents  at  the  outbreak  of  war,  as  could  also  enemy  Enemy 
debts ;  and  the  treaties  concluded  between  many 
States  with  regard  to  the  withdrawal  of  each  other's 
subjects  at  the  outbreak  of  war  stipulated  likewise 
the  unrestrained  withdrawal  of  the  private  property 
of  their  subjects.  Through  the  influence  of  such 
treaties  as  well  as  of  Municipal  Laws  and  Decrees 
enacting  the  same,  an  international  usage  and  practice 
grew  up  that  belligerents  should  neither  confiscate 
private  enemy  property  nor  annul  enemy  debts  on 
their  territory.  The  last  case  of  confiscation  of 
private  property  is  that  of  1793,  at  the  outbreak 
of  war  between  France  and  Great  Britain.  No  case 
of  confiscation  has  occurred  during  the  nineteenth 
century,  and  although  several  writers  maintain  that 
according  to  strict  law  the  old  rule,  in  contradis- 
tinction to  the  usage  which  they  do  not  deny,  is  still 
valid,  it  may  safely  be  maintained  that  it  is  obsolete, 
and  that  there  is  now  a  customary  rule  of  International 

^  The  leading  case  is  that   of  trade   is    forbidden  between    the 

the  Hoop,  I  Rob.  196.  subjects ofthebelHgerents, he  says: 

-  The  only  British  publicist  who  "  But  this  is  rather  a  regulation  of 

seems  to  agree  with  me  is  Manning,  Mtmicipal  Law  than  part  of  the 

p.  167.    Discussing  the  rule  that  Law  of  Nations." 
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Law  in  existence  prohibiting  the  confiscation  of 
private  enemy  property  and  the  annulment  of  enemy 
debts  on  the  territory  of  a  belligerent.  Accordingly, 
the  embargo  of  enemy  ships  in  the  harbours  of  the 
belligerents  at  the  outbreak  of  war  is  no  longer  made 
use  of/  and  a  reasonable  time  is  granted  to  them  to 
leave  those  harbours.  On  the  other  hand,  this  rule 
does  not  prevent  a  belligerent  from  suspending  the 
payment  of  enemy  debts  till  after  the  war  for  the 
purpose  of  prohibiting  the  increase  of  enemy  re- 
sources ;  from  seizing  public  enemy  property  on  his 
territory,  such  as  funds,  ammunition,  provisions,  and 
other  valuables ;  and  from  preventing  the  withdrawal 
of  private  enemy  property  which  may  be  made  use  of 
by  the  enemy  for  military  operations,  such  as  arms 
and  munitions.^  And  it  may  be  expected  in  the 
future  that  those  enemy  mail-boats  which  were  built 
from  special  designs  for  the  purpose  of  quickly  turn- 
ing them  into  cruisers  of  the  navy  will  be  prevented 
from  leaving  the  ports  of  a  belligerent  at  the  out- 
break of  war.^ 

^  See  above,  §  40,  and  below,  those  ports  unmolested  within  a 

§  364.  certain  period  of  time,  was  there- 

*  The    indulgence    granted   to  fore  made  to  depend  upon  the  ab- 

enemy  merchantmen  in  Russian  sence  of  contraband  in  the  cargoes, 

and  Japanese  ports   at  the  out-  See  Lawrence,  "War,  p.  52. 

break  of  the  war  in  1904,  to  leave  ^  See  Lawrence,  War,  p.  55. 


CHAPTER  III 

WARFARE   ON   LAND 
I 

On  Land  Warfare  in  General 

Vattel,  III.  §§  136-138— Hall,  §§  184-185— PhiUimore,  III.  §  94— 
Taylor,  §  469— Wheaton,  §  342— Bluntschli,  §§  534-535— Hefifter, 
§  125 — Lueder  in  Holtzendorff,  IV.  pp.  388-389 — Gareis,  §  84 — 
Bonfils,  Nos.  1066-1067 — Pradier-Fodere,  VI.  Nos.  2734-2741  — 
Longuet,  §  41 — Merignhac,  p.  146 — Pillet,  pp.  85-89 — Kriegs- 
gebrauch,  p.  9 — Holland,  War,  Nos.  5-7. 

§  103.  The  purpose  of  war,  namely,  the  overpower-  Aims  and 
ing  of  the  enemy,  is  served  in  land  warfare  through  L^nd^  °^ 
two  aims,^ — which  are,  first,  defeat  of  the  enemy  armed  Warfare. 
forces  on  land,  and,  secondly,  occupation  and  ad- 
ministration of  the  enemy  territory.  The  chief  means 
through  which  belligerents  try  to  realise  those  aims, 
and  which  are  always  conclusively  decisive,  are  the 
different  sorts  of  force  applied  against  enemy  persons. 
But  beside  such  violence  against  enemy  persons  there 
are  other  means  which  are  not  at  all  unimportant, 
although  they  play  a  secondary  part  only.  Such 
means  are :  appropriation,  utilisation,  and  destruc- 
tion of  enemy  property  ;  siege  ;  bombardment ; 
assault;  espionage;  utilisation  of  treason ;  ruses.  All 
these  means  of  warfare  on  land  must  be  discussed 
in  this  chapter,  as  must  also  occupation  of  enemy 
territory. 

^  Aims  of  land  warfare  must  not  be  confounded  with  ends  of  war ; 
see  above,  §  66. 

VOL.  II.  I 
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§  104.  But — to  use  the  words  of  article  22  of  the 
Hague  Eegulations — "  the  belHgerents  have  not  an 
unlimited  right  as  to  the  means  they  adopt  for  injur- 
ing the  enemy."  For  not  all  possible  practices  of 
injuring  the  enemy  in  offence  and  defence  are  law- 
ful, certain  practices  being  prohibited  under  all 
circumstances  and  conditions,  and  other  practices 
being  only  under  certain  circumstances  and  con- 
ditions, or  only  with  certain  restrictions,  allowed. 
The  principles  of  chivalry  and  of  humanity  have 
been  at  work  ^  for  many  hundreds  of  years  to  create 
these  restrictions,  and  their  work  has  not  yet 
reached  its  end.  However,  apart  from  these  restric- 
tions, all  kinds  and  degrees  of  force  and  many  other 
practices  may  be  made  use  of  in  war. 

§  105.  In  a  sense  all  means  of  warfare  are  directed 
against  one  object  only — namely,  the  enemy  State, 
which  is  to  be  overpowered  by  all  legitimate  means. 
Apart  from  this,  the  means  of  land  warfare  are  directed 
against  different  objects.^  Such  objects  are  chiefly 
the  members  of  the  armed  forces  of  the  enemy,  but 
likewise,  although  in  a  lesser  degree,  other  enemy 
persons ;  further,  private  and  public  property, 
fortresses,  and  roads.  Indeed,  apart  from  certain 
restrictions,  everything  may  eventually  be  the  object 
of  a  means  of  warfare,  provided  the  means  are 
legitimate  in  themselves  and  are  capable  of  fostering 
the  realisation  of  the  purpose  of  war. 

§  106.  Land  warfare  must  be  distinguished  from  sea 
warfare  chiefly  for  two  reasons.  First,  their  circum- 
stances and  conditions  differ  widely  from  each  other, 
and,  therefore,  their  means  and  practices  differ  also. 
Secondly,  the  Hague  Peace  Conference  has  enacted 

^  See  above,  §  67.  146,  where  the  relation  of  human 

^  See  Oppenheim,  Die  Objekte     actions  with  their  objects  is  fully 
des  Verbrechens  (1894),  pp.  64-     discussed. 
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rules  regarding  land  warfare  only,  leaving  the  further 
development  of  the  rules  regarding  sea  warfare  to 
custom  and  usage  as  hitherto. 


II 

Violence  Against  EnexMy  Persons 

Grotius,  III.  c.  4— Vattel,  IIL  §§  139-159— Hall,  §§  128,  129,  185— 
Lawrence,  §§  185,  186,  190-192 — Maine,  pp.  123-148 — Manning, 
pp.  196-205 — Phillimore,  III.  §§  94-95 — Halleck,  II.  pp.  14-18 — 
Taylor,  §§  477-480— Walker,  §  50 — Wheaton,  §§  343-345— Blunt- 
schli,  §§  557-563 — Heffter,  §  126 — Lueder  in  Holtzendorff,  IV. 
pp.  390-394 — Gareis,  §  85 — Kliiber,  §  244 — Liszt,  §  40,  III. — G.  F. 
Martens,  II.  §  272 — Ullmann,  §  149 — Bonfils,  Nos.  1068-107 1, 
1099,  1141 — Despagnet,  Nos.  528-529 — Pradier-Fodere,  VI.  Nos. 
2742-2758 — Rivier,  II.  pp.  260-265 — Calvo,  IV.  2098-2105 — Fiore, 
III.  Nos.  1317-1320,  1342-1348 — Martens,  XL  §  no — Longuet, 
§§  42-49 — Merignhac,  pp.  146-165 — Pillet,  pp.  85-95 — Kriegs- 
gebrauch,  pp.  9-1 1 — Holland,  War,  55-58 — Zorn,  "  Ej:iegsmittel 
und  Kriegfiihrung  im  Landkrieg  nach  den  Bestimmungen  der 
Haager  Conferenz,  1899"  (1902). 

$  107.  As  war  is  a  contention  between  States  for  On 
the  purpose  of  overpowering   each   other,  violence  in^generai 
consisting  in  different  sorts  of  force  applied  against  ^gainst 
enemy  persons  is  the  chief  and  decisive  means  of  Persons. 
warfare.     These    different   sorts    of  force    are  used 
against  combatants  as  well  as  non-combatants,  but 
with  discrimination  and  differentiation.     The  purpose 
of  application  of  violence  against  combatants  is  their 
disablement  so  that  they  can  no  longer  take  part  in 
the   fighting.     And   this   purpose    may   be   realised 
through  either  killing  or  wounding  them,  or  making 
them  prisoners.     As  regards  non-combatant  members 
of  armed  forces,  private  enemy  persons  showing  no 
hostile  conduct,  and  officials  in  important  positions, 
only  minor  means  of  force  may  as  a  rule  be  applied, 
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since  they  do  not  take  part  in  the  armed  contention 

of  the  belligerents. 
Killing  §  io8.  Every  combatant  may  be  killed  or  wounded, 

Wounding  whether  a  simple  private  or  an  officer,  or  even  the 
of  Com-     monarch  or  a  member  of  his  family.     Some  publicists  ^ 

batants.  ,  .     .  or 

assert  that  it  is  a  usage  oi  wariare  not  to  aim  at  a 
sovereign  or  a  member  of  his  family.     Be  that  as  it 
may,  there  is  in  strict  law  -  no  rule  preventing  the 
killing   and   wounding  of  such   illustrious   persons. 
But  combatants  may  only  l^e  killed  or  wounded  if 
they  are  able  and  willing  to  fight  or  to  resist  capture. 
Therefore,  such  combatants  as  are  disabled  by  sick- 
ness or  wounds  may  not  be  killed.     Further,  such 
combatants  as  lay  down  arms   and  surrender  or  do 
not  resist  being  made  prisoners  may  neither  be  killed 
nor  wounded,  but  must  be  given  quarter.     These  rules 
are  universally  recognised,   and    are  now  expressly 
enacted  by  article  23  (c)  of  the  Hague  Eegulations, 
although  the  fury  of  battle  frequently  makes  single 
fio-hters^  forget  and  neglect  them. 
Refusal  of        §  109.  Howcvcr,  the  rule  that  quarter   must  be 
Quarter,     ^[^q^  j-^^s  its  cxccptious.     Although  it  has  of  late  been 
the  customary  rule  of  International  Law,  and  although 
the  Hague  Eegulations  stipulate  now  expressly  by 
article  23  {d)  that  belligerents   are  prohibited   from 
declaring  that  no  quarter  will  be  given,  quarter  may 
nevertheless  be  refused  by  way  of  reprisals  for  viola- 
tions of  the  rules  of  warfare  committed  by  the  other 

1  See    Kliiber,   §    245 ;    G.    F.  Sweden  (quoted  by  Vattel),  who 

Martens,  II.  §  278  ;  Heffter,  §  1 26.  was  intentionally  fired  at  by  the 

■^  Says  Vattel,  III.  §  159:  "  Mais  defenders  of  the  fortress  of  Thorn, 

ce  n'est  point  une  loi  de  la  guerre  besieged   by  him,  and   who  said 

d'epargner  en  toute  rencontre   la  that  the  defenders  were  in  their 

personne  du  roi  ennemi ;  et  on  n'y  right,  ought  to  settle  the  point, 

est   oblige    que    quand    on   a  la  "  See  Baty,  International  Law 

facQite    de    le    fairs   prisonnier."  in  South  Africa  (1900),  pp.  84-85. 
The  exanaple  of  j  Charles  XII.  of 
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side ;  and,  further,  in  case  of  imperative  necessity, 
when  the  granting  of  quarter  would  so  encumber  a 
force  with  prisoners  that  its  own  security  would 
thereby  be  vitally  imperilled.  But  it  must  be 
emphasised  that  the  mere  fact  that  numerous 
prisoners  cannot  safely  be  guarded  and  fed  by  the 
captors  ^  does  not  furnish  an  exceptional  case  to  the 
rule,  provided  that  no  vital  danger  for  the  captors  is 
therein  involved.  And  it  must  likewise  be  emphasised 
that  the  former  rule  is  now  obsolete  according  to 
which  quarter  could  be  refused  to  the  garrison  of  a 
fortress  carried  by  assault,  to  the  defenders  of  an 
unfortified  place  against  an  attack  of  artillery,  and 
to  the  weak  garrison  who  obstinately  and  uselessly 
persevered  in  defending  a  fortified  place  against  over- 
whelming enemy  forces. 

§   no.  Apart  from  such   means  as  are  expressly  Lawful 
prohibited  by  treaties  or  custom,  all  means  of  killing  unlawful 
and  wounding  that  exist  or   may   be   invented  are  Means  of 
lawful.     And  it  matters  not  whether  the  means  used  and 
are  directed  against  single  individuals,  as  swords  and  combat"° 
rifles,  or  against  large  bodies  of  individuals,  as,  for  ^'^''s- 
instance,    shrapnel,   Gatlings,    and    mines.     On  the 
other  hand,  all  means  are  unlawful  that  render  death 
inevitable  or  that  needlessly  aggravate  the  sufferings 
of  wounded  combatants.     A  customary  rule  of  Inter- 
national Law,  now  expressly  enacted  by  article  23  {e) 
of  the   Hague   Eegulations,  prohibits,  therefore,  the 
employment  of  poison  and  of  such  arms,  projectiles, 
and  material  as  cause  unnecessary  injury.     Accord- 
ingly :  wells,  pumps,  rivers,  and  the  like  from  which 
the  enemy  draws  drinking  water  must  not  be  poisoned ; 
poisoned  weapons  must  not  be  made  use  of;  rifles 

^  Accordingly,   the    Boers   fre-     War     set    British    soldiers    free 
quently  during  the  South  African    whom  they  had  captured. 
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must  not  be  loaded  with   bits  of  glass,   irregularly 
shaped  iron,  nails,  and  the  like  ;  cannons  must  not  be 
loaded  with  chain  shot,  crossbar  shot,  red-hot  balls, 
and  the  like.     Another  customary  rule,  now  likewise 
enacted   by    article    23  (/)  of  the  Hague     Eegula- 
tions,  prohibits  the   killing  and   wounding  of  com- 
batants   in   a   treacherous   way.     Accordingly:    no 
assassin    must    be    hired    and    no  assassination    of 
combatants  be  committed  ;  no  putting  of  price  on  the 
head  of  an  enemy  individual  is  allowed  ;  proscription 
and  outlawing  are  prohibited ;  no  treacherous  request 
for  quarter  must  be  made ;  no  treacherous  simulation 
of  sickness  or  wounds  is  permitted. 
Explosive        §  III.  In  1868  a  conference  met  at  St.  Petersburg 
for  the  examination  of  a  Eussian  proposition  with 
regard   to  the   use   of  explosive  projectiles  in  war. 
The   representatives   of  seventeen  Powers — namely, 
Great    Britain,    Russia,   Austria-Hungary,   Bavaria, 
Belgium,  Denmark,  France,  Greece,  Holland,  Italy, 
Persia,   Portugal,    Prussia   and   the   North   German 
Confederation,  Sweden-Norway,  Switzerland,  Turkey, 
and  Wurtemburg  (Brazil  acceded  later  on)  signed  on 
November    29,    1868,    the  so-called   Declaration  of 
St.  Petersburg,^  which  stipulates  that  the  signatory 
Powers  and  those  who  should   accede  later    on   re- 
nounce in  case  of  war  between  themselves  the  employ- 
ment by  their  military  and  naval  troops  of  any  pro- 
jectile of  a  weight  below  400  grammes  (14  ounces) 
which  is  either  explosive  or  charged  with  fulminating 
or  inflammable  substances.     This  engagement  is  obli- 
gatory only  upon  the  contracting  Powers,  and  it  ceases 
to  be   obligatory   in  case  a   non-contracting  Power 
takes  part  in  a  war  between  any  of  the  contracting 
Powers. 

^  See  above,  Vol.  I.  §  562,  and  Martens,  N.R.G.  XVIII.  p.  474- 


VIOLENCE  AGAINST  ENEMY  PERSONS  II9 

§  112.  As  Great  Britain  had  introduced  bullets  Expand- 
manufactured  at  the  Indian  arsenal  of  Dum-Dum,  Sum)"™' 
near  Calcutta,  the  hard  jacket  of  which  did  not  Bullets. 
quite  cover  the  core  and  which  therefore  easily  ex- 
panded and  flattened  in  the  human  body,  the  Hague 
Conference  adopted  a  declaration^  signed  on  July  29, 
1899,  by  twenty-three  Powers  —  namely,  Austria- 
Hungary,  Germany,  Belgium,  Denmark,  Spain,  China, 
Japan,  Mexico,  France,  Greece,  Montenegro,  Holland, 
Persia,  Italy,  Eoumania,  Eussia,  Siam,  Servia,  Spain, 
Sweden-Norway,  Switzerland,  Turkey,  and  Bulgaria — 
stipulating  that  the  contracting  Powers  abstain,  in  case 
of  war  between  two  or  more  of  them,  from  the  use  of 
bullets  which  expand  or  flatten  easily  in  the  human 
body,  such  as  bullets  with  a  hard  envelope  which  does 
not  entirely  cover  the  core  or  is  pierced  with  incisions. 
Although  Great  Britain  did  not  sign  the  Declaration, 
the  British  Government  withdrew  the  Dum-Dum 
bullets  during  the  South  African  War.  And  it  is  to  be 
taken  for  certain  that  Great  Britain  will  not  in  future 
make  use  of  them  in  a  war  with  civilised  Powers. 

§  113.  The  Hague  Conference  adopted  a  Declaration,^  Pro- 
signed  on  July  29,  1 899,  by  twenty-five  Powers — namely,  a^nd^Ex- 
Austria-Hungary,   Germany,   Luxemburg,  Belgium,  Den-  plosives 
mark,  Spain,  the  United  States  of  America,  China,  Mexico,  ^^^ 
France,  Greece,  Italy,  Japan,  Montenegro,  Holland,  Persia,  Balloons. 
Portugal,  Roumania,  Russia,  Servia,  Siam,  Sweden-Norway, 
Switzerland,  Turkey,  and  Bulgaria— stipulating  for  a  term 
of  five  years  the  prohibition  in  a  war  between  two  or  more 
of  the  signatory  Powers  against  the  launching  of  projectiles 
or   explosives   from   balloons   or   by  other   methods  of   a 
similar  nature.     This  Declaration,  not  being  renewed  before 
the  end  of  five  years,  expired  in  July  1904.    But  a  similar 
Declaration  will  very  likely  take  its  place  in  the  future. 

'  See  Martens,  N.R.G.,  2nd  ser,        '  See  Martens,  N.E.G.   2nd  ser. 
XXVI.  p.  1002.  XXVI.  p.  994- 
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§  114.  The  Hague  Conference  also  adopted  a  Declaration/ 
signed  on  July  29,  1899,  by  twenty-four  Powers — namely, 
Austria-Hungary,  Germany,  Luxemburg,  Belgium,  Den- 
mark, Spain,  Mexico,  France,  Greece,  China,  Italy,  Japan, 
Montenegro,  Holland,  Persia,  Portugal,  Eoumania,  Kussia, 
Servia,  Siam,  Sweden-Norway,  Switzerland,  Turkey,  and 
Bulgaria— stipulating  that  the  signatory  Powers  should  in 
a  war  between  two  or  more  of  them  abstain  from  the  use 
of  projectiles  the  object  of  which  is  the  diffusion  of 
asphyxiating  or  deleterious  gases.  This  Declaration  had 
the  same  fate  as  that  concerning  projectiles  launched  from 
balloons,  since  it  expired  in  1904.  But  its  place  will  pro- 
bably be  taken  in  the  future  by  a  similar  Declaration. 

§  115.  It  will  be  remembered  from  above,  §  79, 
that  numerous  individuals  belong  to  the  armed  forces 
without  being  combatants.  Now,  since  and  in  so  far 
as  these  non-combatant  members  of  armed  forces  do 
not  take  part  in  the  fighting,  they  may  not  directly 
be  attacked  and  killed  or  wounded.  However,  they 
are  exposed  to  all  injuries  indirectly  resulting  from 
the  operations  of  warfare.  And  with  the  exception 
of  doctors,  chaplains,  persons  employed  in  military 
hospitals,  ojfficial  ambulance  men,  and  the  like,  who 
according  to  articles  2  and  3  of  the  Geneva  Conven- 
tion enjoy  the  privilege  of  neutrality,^  such  non-com- 
batant members  of  armed  forces  can  certainly  be 
made  prisoners,  since  the  assistance  they  give  to  the 
fighting  forces  may  be  of  great  importance. 

§  116.  Whereas  in  former  times  private  enemy 
persons  of  either  sex  could  be  killed  or  otherwise 
badly  treated  according  to  discretion,  and  whereas  in 
especial  the  inhabitants  of  fortified  places  taken  by 
assault  used  to  be  abandoned  to  the  mercy  of  the 
assailants,  it  became  in  the  eighteenth  century 
a  universally  recognised  customary  rule  of  the  Law 


^  See  Martens,  N.R.G.,  2nd  ser.  p.  998. 
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of  Nations  that  private  enemy  individuals  should  not 
be  killed  or  attacked.  In  so  far  as  they  do  not  take 
part  in  the  fighting,  they  may  not  be  directly  attacked 
and  killed  or  wounded.  They  are,  however,  like 
non-combatant  members  of  the  armed  forces,  exposed 
to  all  injuries  indirectly  resulting  from  the  operations 
of  warfare.  Thus,  for  instance,  when  a  town  is 
bombarded  and  thousands  of  inhabitants  are  thereby 
killed,  or  when  a  train  carrying  private  individuals 
as  well  as  soldiers  is  wrecked  by  a  mine,  no  violation 
of  the  rule  prohibiting  attack  on  private  enemy 
persons  has  taken  place. 

As  regards  captivity,  the  rule  is  that  private  enemy 
persons  may  not  be  made  prisoners  of  war.  But  this 
rule  has  exceptions  conditioned  by  the  carrying  out 
of  certain  military  operations,  the  safety  of  the  armed 
forces,  the  order  and  tranquillity  of  occupied  enemy 
territory.  Thus,  for  instance,  influential  enemy 
citizens  who  try  to  incite  their  fellow-citizens  to  take 
up  arms  can  be  arrested  and  deported  into  captivity. 
And  even  the  whole  population  of  a  province  may  be 
imprisoned  in  case  a  levy  en  masse  is  threatening. 

Apart  from  captivity,  restrictions  of  all  sorts  may 
be  imposed  upon  and  means  of  force  may  be  applied 
against  private  enemy  persons  for  many  purposes. 
Such  purposes  are : — the  keeping  of  order  and  tranquil- 
lity on  occupied  enemy  territory ;  the  prevention  of  any 
hostile  conduct,  especially  conspiracies  ;  the  preven- 
tion of  intercourse  with  and  assistance  to  the  enemy 
forces ;  the  securing  of  the  fulfilment  of  the  commands 
and  requests  of  the  military  authorities,  such  as  for 
the  provision  of  guides,  drivers,  hostages,  farriers ; 
the  securing  of  the  compliance  with  requisitions  and 
contributions,  of  the  execution  of  public  works 
necessary  for  military  operations,  such  as  the  building 
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of  fortifications,  roads,  bridges,  soldiers'  quarters,  and 
the  like.  What  kind  of  violent  means  may  be  applied 
for  these  purposes  is  in  the  discretion  of  the  respec- 
tive military  authorities,  who  on  their  part  will  act 
according  to  expediency  and  the  rules  of  martial  law 
established  by  the  belligerents.  But  there  is  no 
doubt  that,  if  necessary,  capital  punishment  and 
imprisonment  ^  are  lawful  means  for  these  purposes. 
The  essence  of  the  position  of  private  individuals  in 
modern  warfare  with  regard  to  violence  against  them 
finds  expression  in  article  46  of  the  Hague  Eegula- 
tions,  which  lays  down  the  rule  that "  family  honours 
and  rights,  individual  lives  and  private  property,  as 
well  as  religious  convictions  and  liberty,  must  be 
respected." 

§  117.  The  head  of  the  enemy  State  and  officials 
in  important  positions  who  do  not  belong  to  the 
armed  forces  occupy  a  similar  position  to  private 
enemy  persons  in  their  liability  to  direct  attack, 
death,  or  wounds.  But  they  are  so  important  for  the 
enemy  State,  and  they  may  be  so  useful  for  the 
enemy  and  so  dangerous  to  the  invading  forces,  that 
they  can  certainly  be  made  prisoners  of  war.  If 
belligerents  can  get  hold  of  each  other's  heads  of 
States  and  Cabinet  Ministers,  they  will  certainly 
remove  them  into  captivity.  And  they  can  do  the 
same  with  diplomatic  agents  and  other  officials  of 
importance,  because  by  weakening  the  enemy 
Government  they  may  thereby  infiuence  the  enemy 
to  agree  to  terms  of  peace. 


^  That  in  case  of  general  de- 
vastation the  peaceful  population 
may  be  detained  in  so-called  con- 
centration camps,  there  is  no 
doubt;    see  below,  §   154.    And 


there  is  likewise  no  doubt  that 
hostages  may  be  taken  out  of  the 
peaceful  population ;  see  below, 
p.  176,  note  3,  and  p.  273,  note  2. 
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Hall,  §  130— Lawrence,  §  188— Maine,  pp.  156-159— Manning,  pp.  205 
— PhiUimore,  III.  §95— Halleck,  II.  pp.  36-39— Taylor,  §§  527-528 
— Bluntschli,  §§  586-592 — Lueder  in  Holtzendorff,  IV.  pp.  289- 
319,  398-421 — Liszt,  §  40,  V. — UUmann,  §  151  and  in  E.G.  IV. 
(1897),  pp.  437-447 — Bonfils,  Nos.  1108-1118 — Despagnet,  Nos. 
551-554— Pi'adier-Fodere,  VI.  No.  2794,  VII.  Nos.  2849-2881  — 
Eivier,  II.  pp.  268-273 — Calvo,  IV.  §§  2161-2165 — Fiore,  III.  Nos. 
1363-1372 — Martens,  II.  §  114 — Longuet,  §§  85-90 — Merignhac, 
pp.  1 14-142  —  Fillet,  pp.  165-192  —  Kriegsgebrauch,  p.  26 — 
Holland,  Studies,  pp.  61-65 — Holland,  War,  Nos.  45-54 — Lueder, 
"Die  Genfer  Convention"  (1876) — Moynier,  "La  croix  ronge, 
son  passe  et  son  avenir"  (1882);  "La  revision  de  la  Convention 
de  Geneve"  (1898);  " La  fondation  de  la  croix  rouge"  (1903) — 
Buzzati,  "Del'emploiabusif  .  .  .  de  la  croix  rouge  "  (1890) — Triepel, 
"  Die  neuesten  Fortschritte  auf  dem  Gebiet  des  Kriegsrechts " 
(1894),  pp.  1-41 — MiiUer,  "  Entstehungsgeschichte  des  rothen 
Kreuzes  und  der  Genfer  Konvention  "  (1897) — Miinzel,  "  Unter- 
suchungen  iiber  die  Genfer  Konvention"  (1901) — Eoszkoroski  in 
R.I.,  2nd  ser.  IV.  (1902),  pp.  199,  299,  442 — Gillot,  "  La  revision 
de  la  Convention  de  Geneve,  etc."  (1902). 

§  118.  Although  since  the  seventeenth  century  Origin  of 
several  hundreds  of  special  treaties  have  been  con-  conven- 
eluded  between  single  States  regarding  the  tending 
of  each  other's  wounded  and  the  exemption  of  army- 
surgeons  from  captivity,  no  other  general  rule  of  the 
Law  of  Nations  was  in  existence  before  the  second 
half  of  the  nineteenth  century  than  this,  that  the 
wounded  must  not  be  killed,  mutilated,  or  otherwise 
ill-used.  A  change  for  the  better  was  initiated  by 
Jean  Henry  Dunant,  a  Swiss  citizen  from  Geneva, 
who  was  an  eye-witness  of  the  battle  of  Solferino  in 
1859,  where  many  thousands  of  wounded  died  who 
could  under  more  favourable  circumstances  have 
been  saved.  When  he  published,  in  1862,  his 
pamphlet,  "Un  Souvenir  de  Solferino,"  the  Geneva 


tion. 
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Societe  d'utilite  publique,  under  the  presidency  of 
Gustave  Moynier,  created  an  agitation  in  favour  of 
better  arrangements  for  the  tending  of  the  wounded 
on  the  battlefield,  and  convoked  an  international 
congress  at  Geneva  in  1863,  where  thirty-six  repre- 
sentatives of  nearly  all  the  European  States  met  and 
discussed  the  matter.  In  1864  the  Bundesrath,  the 
Government  of  the  Federal  State  of  Switzerland,  took 
the  matter  officially  in  hand  and  invited  all  European 
and  several  American  States  to  send  official  repre- 
sentatives to  a  Congress  at  Geneva  for  the  purpose 
of  discussing  and  concluding  an  international  treaty 
regarding  the  wounded.  This  Congress  met  in  1864, 
and  sixteen  States  were  represented.  Its  result  is 
the  international  "  Convention  ^  for  the  Amelioration 
of  the  Condition  of  Soldiers  wounded  in  Armies  in 
the  Field,"  commonly  called  "  Geneva  Convention," 
signed  on  August  22,  1864.  By-and-by  other  States 
than  the  original  signatories  joined  the  Convention. 
At  present  the  whole  body  of  the  civilised  States  of 
the  world,  with  the  exception  of  Brazil,  Colombia, 
Costa  Kica,  Cuba,  San  Domingo,  Ecuador,  Haiti, 
Monaco,  Lichtenstein,  and  Panama,  are  parties,  and 
it  may,  therefore,  be  maintained  that  its  contents  are 
generally  recognised  International  Law.  That  the 
rules  of  the  Convention  are  in  no  wise  perfect,  and 
need  supplementing  regarding  many  points,  became 
soon  apparent.  A  second  International  Congress  met 
at  the  invitation  of  Switzerland  in  1868  at  Geneva, 
where  additional  articles  ^  to  the  original  Convention 
were  discussed  and  signed.  These  additional  articles 
have,  however,  never  been  ratified.     The  Hague  Peace 

*  See  Martens,  N.R.G.,  XVIII.    parties  are  enumerated, 
p.   607,   and  above,  Vol.  I.  §  560,        ^  ggg  Martens,  N.R.G.,  XVIII 
where  the  States  that  have  become     p.  61. 
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Conference  in  1899  unanimously  formulated  the  wish 
that  Switzerland  should  shortly  take  steps  for  the 
assembly  of  another  international  congress  for  the 
purpose  of  revising  the  Geneva  Convention.  And 
the  Swiss  Bundesrath  invited  a  Congress  to  meet 
again  at  Geneva  in  September,  1903,  but  this  Congress 
has  been  postponed.  The  original  Convention  is, 
therefore,  still  the  basis  of  the  present  treatment  of 
wounded. 

It  consists  of  ten  articles,  and  not  only  provides 
rules  for  the  treatment  of  wounded,  but,  in  the 
interest  of  a  proper  treatment  of  the  wounded, 
supplies  also  rules  regarding  ambulances,  military 
hospitals,  the  army  medical  staff,  chaplains,  orderlies, 
ambulance  men,  inhabitants  assisting  the  wounded, 
and,  lastly,  an  emblem  of  distinction.  Article  21  of 
the  Hague  Eegulations  expressly  confirms  the  Geneva 
Convention,  and  the  few  important  States  that  have 
not  yet  become  parties  to  the  Geneva  Convention 
will,  therefore,  become  parties  in  future  ipso  facto  by 
acceding  to  the  Hague  Eegulations,  since  article  21 
thereof  enacts  categorically  that  belligerents  ^  are 
bound  by  the  Geneva  Convention  or  any  future 
modification  thereof. 

§  119.  According  to  article  6  of  the  Geneva  Con-  The 
vention  -  the  collection  of  the  wounded  and   their  ^^^tlfe^*^ 
tending   must    take    place    without    distinction    of  sick, 
parties.     Evacuation  of  hospitals,  together  with  the 
persons  under  whose  directions  the  evacuation  takes 

'  Thus    Mexico,    although   she  rians  as  well  as  military  men,  and 

did  not  expressly  accede   to  the  several  proposals  for  its  improve- 

Geneva   Convention  before  1905,  ment  have  been  made.     It  cannot 

indirectly  became  a  party  to  it  in  be  the  task  of  a  treatise  to  repro- 

1899  through  becoming  a  party  to  duce  these  criticisms,  but  readers 

the  Hague  Eegulations.  who  take  an  interest  in  the  matter 

^  The  Geneva  Convention  has  will  find  the  necessary  information 

in  its  separate  stipulations   been  in  the  monographs  quoted  above 

severely  criticised  by  humanita-  at  the  commencement  of  §  118. 
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place,  shall  be  protected  by  an  absolute  neutrality. 
With  consent  of  both  parties,  and  when  circumstances 
permit  it,  commanders-in-chief  have  the  power  to 
deliver  immediately  to  the  outposts  of  the  enemy 
soldiers  who  have  been  wounded  in  an  engagement. 
Those  wounded  enemy  soldiers  who  are  not  thus 
delivered  back  and  who,  after  their  wounds  are 
healed,  are  recognised  as  unfit  for  further  military 
service,  must  be  sent  back  to  their  country  at  once. 
According  to  article  5  of  the  unratified  additional 
articles  of  1868  even  those  wounded  who  are  not 
unfit  for  further  service,  superior  officers  excepted, 
are  to  be  sent  back  to  their  country  on  parole. 

§  120.  Ambulances  and  military  hospitals,  as  long 
as  any  sick  or  wounded  are  therein,  are  considered 
neutral  and  must  be  protected  and  respected  by 
the  belligerents,  but  their  neutrality  ceases  in  case 
an  ambulance  or  hospital  should  be  held  by  a  military 
force  (Geneva  Convention,  article  i).  Whereas  the 
equipment  of  military  hospitals  may  be  appropriated 
by  an  enemy  for  the  purpose  of  tending  the  wounded 
generally,  the  equipment  of  ambulances  is  as  immune 
from  seizure  as  the  ambulances  themselves  (Geneva 
Convention,  article  4).  According  to  article  3  of  the 
unratified  additional  articles  of  1 868  field  hospitals  and 
other  temporary  establishments  which  follow  the  troops 
on  the  field  of  battle  to  give  temporary  help  to  the 
sick  and  wounded  are  to  enjoy  the  same  privileges 
as  ambulances. 

§  121.  All  persons  employed  in  hospitals  and  am- 
bulances, whether  doctors,  chaplains,  or  ambulance 
men,  or  members  of  the  staff"  for  superintendence  and 
administration,  enjoy  perfect  neutrality  whilst  so  em- 
ployed and  so  long  as  there  remain  any  wounded  to 
bring  in  or  to  succour  (Geneva  Convention,  article  2). 
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After  occupation  of  the  territory  by  the  enemy,  all 
these  persons  may  either  continue  to  fulfil  their 
duties  in  the  hospital  or  ambulance  they  belong  to, 
or  withdraw  in  perfect  freedom  for  the  purpose  of 
rejoining  the  forces  to  which  they  belong.  If  they 
choose  the  latter,  they  must  be  delivered  up  by  the 
occupant  to  the  outposts  of  the  enemy  (Geneva  Con- 
vention, article  3),  and  they  can  carry  away  all  their 
private  property  and,  further,  their  ambulances 
together  with  equipment  (article  3).  According  to 
article  i  of  the  unratified  additional  articles  of  1868, 
such  persons  shall  be  obliged  to  continue  to  fulfil 
their  duties  when  necessary,  even  after  occupation 
of  a  territory,  and,  when  they  make  a  demand  to 
withdraw,  the  commander  of  the  occupying  forces 
shall  fix  the  moment  of  their  departure,  which,  ex- 
cept in  case  of  military  necessity,  cannot  under  any 
circumstances  be  delayed. 

§  122.  Inhabitants  who  bring  help  to  the  wounded  in- 
must  be  respected  and  remain  free.     If  they  receive  nursing*^ 
and  nurse  wounded  in  their  houses,  the  houses  shall  *^®    , 

11  •  •    1  •  T     1       .    1     -,  .  Wounded. 

thereby  enjoy  special  protection,  and  the  inhabitants 
shall  be  exempted  ^  from  the  quartering  of  troops  as 
well  as  from  a  part  of  the  contributions  of  war  that 
may  be  imposed  (Geneva  Convention,  article  5). 
Article  4  of  the  unratified  additional  articles  of  1 868 
contains  an  interpretation  of  this  rule,  explaining  that, 
as  regards  the  quartering  of  troops  and  contributions 
of  war,  account  will  only  be  taken  in  an  equitable 
degree  of  the  charitable  zeal  exhibited  by  inhabi- 
tants. 

§  123.  Hospitals,    ambulances,    and    evacuations  Distinc- 
must  fly,  together  with  their  national  flags,  a  white  Emblem. 
flag  with   a   red   cross,   and   the   persons   who   are 

1  See  below,  §§  I47  and  148. 
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neutralised  on  account  of  their  services  to  hospitals 
and  the  like  are  allowed  to  wear  white  arm  badges 
with  a  red  cross  (Geneva  Convention,  article  7). 
Although  the  Geneva  Convention  stipulates  expressly 
the  red  cross  as  its  distinctive  emblem,  the  parties  do 
not  object  to  non-Christian  States  who  object  to  the 
cross  on  religious  grounds  adopting  another  emblem. 
Thus  Turkey  has  substituted  a  red  half-moon,  and 
Persia  a  red  sun  for  the  cross. ^ 
Treat-  §  1 24.  According  to  a  customary  rule  of  the  Law 

DeTd  °^  of  Nations  belligerents  have  the  right  to  demand  from 
Bodies.  g^cli  Other  that  dead  bodies  of  their  soldiers  shall  not 
be  disgracefully  treated,  especially  not  mutilated, 
and  shall  as  far  as  possible  be  collected  and  buried  ^ 
by  the  victor  on  the  battlefield.  Pieces  of  equipment 
found  upon  such  bodies  are  public  enemy  property 
and  may,  therefore,  be  appropriated  as  booty  ^  by  the 
victor.  But  money,  jewellery,  and  other  valuables 
found  upon  them,  which  are  apparently  private 
property,  are  not  booty,  and  must,  according  to 
article  14  of  the  Hague  Eegulations,  be  handed 
over  to  the  Bureau  of  Information^  relative  to  the 
prisoners  of  war,  which  has  to  transmit  them  to 
those  interested. 

^  See  below,  §  207.  avoiding    epidemics,    see    above, 

2  See  Grotius,  II.  c.  I9,§§  i  and  Vol.  I.  §  588,  note  5. 

3.     Regarding  a  valuable  sugges-  ^  See  below,  §139. 

tion  of  Ullmann's  concerning  sani-  *  See  below,  §  130. 

tary  measures  for  the  purpose  of 
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IV 

Captivity 

GrotiuB,  III.  c.  14 — Bynkershoek,  Quaest.  jur.  publ.  I.  c.  3 — Vattel, 
III.  §§  148-154— Hall,  §§  131-134 — Lawrence,  §  187— Maine, 
pp.  160-167 — Manning,  pp.  210-222 — Phillimore,  III.  §  95 — 
Twiss,  II.  §  177 — Halleck,  II.  pp.  19-30 — Taylor,  §§  519-524 — 
Wharton,  III.  §§  348-348D — Wheaton,  §  344  — Bluntschli,  §§  593- 
626 — Heffter,  §§  127-129 — Lueder  in  Holtzendorfif,  IV.  pp.  423- 
445 — Ullmann,  §  150 — Bonfils,  Nos.  1119-1140 — Despagnet,  Nos. 
545-550 — Pradier-Fodere,  VII.  Nos.  2796-2842 — Rivier,  II.  pp. 
273-279 — Calvo,  IV.  §§  2 1 33-2 1 57 — Fiore,  III.  Nos.  135 5- 1362 — 
Martens,  II.  §  113 — Longuet,  §§  77-83 — Merignhac,  pp.  87-113 — 
Pillet,  pp.  145-164 — Kriegsgebrauch,  pp.  11-18 — Holland,  War, 
Nos.  28-44 — Eichelmann,  "  Uber  die  Kriegsgefangenschaft  "  (1878) 
— Romberg,  "  Des  belligerants  et  des  prisonniers  de  guerre  "  (1894) 
— Triepel,  "  Die  neuesten  Fortschritte  auf  dem  Gebiet  des  Kriegs- 
rechts"  (1894),  pp.  41-55 — HoUs,  "  The  Peace  Conference  at  the 
Hague"  (1900),  pp.  145-151 — Cros,  "Condition  et  traitement  des 
prisonniers  de  guerre  "  (1900). 

§   125.  During  antiquity, prisoners  of  war  could  be  Deveiop- 
killed,  and   they   were  very  often  at  once    actually  ^tern'a 
butchered  or  offered  as  sacrifices  to  the  gods.    If  they  tionaiLaw 
were  spared,  they  were  regularly  made  slaves  and  only  Sfptivity. 
exceptionally    liberated.     But   belligerents   also  ex- 
changed their  prisoners  or  liberated  them  for  ransom. 
During  the  first  part  of  the  Middle  Ages  prisoners  of 
war  could  likewise  be  kiUed  or  made  slaves.     Under 
the   influence   of  Christendom,   however,  their   fate 
became  by-and-by  mitigated.     Although  they  were 
often   most   cruelly   treated,  they  were,  during  the 
second  part  of  the  Middle  Ages,  usually  no  longer 
killed   and,   with   the   disappearance   of  slavery   in 
Europe,   no    longer    enslaved.     At   the    time  when 
modern    International    Law    gradually    came    into 
existence,  killing  and  enslaving  of  prisoners  of  war 
had  disappeared,  but  they  were  often  treated  like 
criminals  and    as   an   object   of  personal    revenge. 

VOL.  IL  K 
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They  were  not  considered  in  the  power  of  the  State 
whose  forces  captured  them,  but  in  the  power  of  those 
very  forces  or  the  single  soldiers  that  had  made  the 
capture.  And  it  was  considered  lawful  on  the  part 
of  captors  to  make  as  much  profit  as  possible  out  of 
their  prisoners  by  way  of  ransom,  provided  no 
exchange  of  prisoners  took  place.  So  general  was 
this  practice  that  a  more  or  less  definite  scale  of 
ransom  became  usual.  Thus,  Grotius  (III.  c.  14,  §  9) 
mentions  that  in  his  time  the  ransom  of  a  private  was 
the  amount  of  his  one  month's  pay.  And  since  the 
pecuniary  value  of  a  prisoner  as  regards  ransom  rose 
in  proportion  with  his  fortune  and  his  position  in  life 
and  in  the  enemy  army,  it  became  usual  that  prisoners 
of  rank  and  note  did  not  belong  to  the  capturing 
forces  but  to  the  Sovereign,  who  had,  however,  to 
recompense  the  captors.  During  the  seventeenth 
century,  the  custom  that  prisoners  were  considered 
in  the  power  of  their  captors  died  away.  They  were 
now  considered  in  the  power  of  the  respective 
Sovereign  whose  forces  had  captured  them.  But 
rules  of  the  Law  of  Nations  regarding  their  proper 
treatment  were  hardly  in  existence.  The  practice  of 
liberating  prisoners  in  exchange  or  for  ransom  only 
continued.  Special  cartels  were  often  concluded  at 
the  outbreak  of  or  during  the  war  for  the  purpose  of 
stipulating  a  scale  of  ransom  according  to  which 
either  beUigerent  could  redeem  his  soldiers  and 
officers  from  captivity.  The  last  ^  instance  of  such 
cartels  is  that  between  England  and  France  in  1780, 
stipulating  the  ransom  for  members  of  the  naval  and 
military  forces  of  both  belligerents. 

It  was  not  before  the  eighteenth  century,  with  its 
general  tendencies  to  mitigate  the  cruel  practices  of 
^  See  Hall,  §  134,  p.  428,  note  1. 
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warfare,  that  matters  changed  for  the  better.  The 
conviction  became  by-and-by  general  that  captivity 
should  only  be  the  means  of  preventing  prisoners  from 
returning  to  their  corps  and  taking  up  arms  again, 
and  should,  as  a  matter  of  principle,  be  distinguished 
from  imprisonment  as  a  punishment  for  crimes.  The 
Treaty  of  Friendship^  concluded  in  1785  between 
Prussia  and  the  United  States  of  America  is  probably 
the  first  that  stipulates  (article  24)  a  proper  treat- 
ment of  prisoners  of  war,  prohibiting  confinement  in 
convict  prisons  and  the  use  of  irons,  and  ordering 
confinement  for  them  in  a  healthy  place,  where  they 
can  have  exercise,  and  where  they  are  kept  and  fed  as 
troops.  During  the  nineteenth  century  the  principle 
that  prisoners  of  war  should  be  treated  by  the  captor 
analogously  to  his  own  troops  became  generally 
recognised,  and  the  Hague  Regulations  have  now, 
by  their  articles  4  to  20,  enacted  exhaustive  rules 
regarding  captivity. 

§   126.  According  to  articles  4-7  and  16-19  of  the  Treat- 
Hague  Regulations  prisoners  of  war  are  not  in  the  Prlaonei-g 
power  of  the  individuals  or  corps  who  captured  them,  °*  ^^'^• 
but  in  the  power  of  the  Government  of  the  captor. 
They  must  be  humanely  treated.     All  their  personal 
belongings  remain  their  property,  with  the  exception 
of  arms,  horses,  and  military  papers,  which  are  booty.^ 
They  can  be  imprisoned  as  an  indispensable  matter  of 
safety  only.     They  may,  therefore,  be  detained  in  a 
town,  fortress,  camp,  or  any  other  locality,  and  they 
may  be  bound   not   to  go   beyond  a    certain   fixed 
boundary.     But    they   cannot   be   kept   in    convict 
prisons.     Their  labour  may  be  utilised  by   the  Go- 
vernment according  to  their   rank  and  aptitude,  but 
their  tasks  must  not  be  excessive  and   must  have 

^  See  Martens,  N.E.,  IV.  p.  y],        •  See  below,  §  144. 
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nothing  to  do  with  the  military  operations.  Work 
done  by  them  for  the  State  must  be  paid  for  in 
accordance  with  tariffs  in  force  for  soldiers  of  the 
national  army  employed  on  similar  tasks.  But 
prisoners  of  war  may  also  be  authorised  to  work  for 
the  public  service  or  for  private  persons  under  con- 
ditions of  employment  to  be  settled  by  the  military 
authorities,  and  they  may  likewise  be  authorised  to 
work  on  their  own  account.  All  wages  they  receive 
go  towards  improving  their  position,  and  a  balance 
must  be  paid  to  them  at  the  time  of  their  release, 
after  deducting  the  cost  of  their  maintenance.  But 
whether  they  earn  wages  or  not,  the  Government  is 
bound  under  all  circumstances  to  maintain  them,  and 
prepare  quarters,  food,  and  clothing  for  them  on  the 
same  footing  as  for  its  own  troops.  Officer  prisoners 
may,  if  necessary,  receive  the  full  pay  allowed 
to  their  rank  by  their  country's  regulations,  the 
amount  to  be  repaid  by  their  Government.  All 
prisoners  of  war  must  enjoy  every  latitude  in  the 
exercise  of  their  religion,  including  attendance  at 
their  own  church  service,  provided  only  they  comply 
with  the  regulations  for  order  issued  by  the  military 
authorities.  If  prisoners  want  to  make  a  will,  it 
shall  be  received  by  the  authorities  or  drawn  up  on 
the  same  conditions  as  for  soldiers  of  the  national 
army.  And  the  same  rules  are  vahd  regarding  death 
certificates  and  the  burial  of  prisoners  of  war,  due 
regard  to  be  paid  to  their  grade  and  rank.  Letters, 
money  orders,  valuables,  and  postal  parcels  destined 
for  or  despatched  by  prisoners  of  war  must  enjoy 
free  postage,  and  gifts  and  relief  in  kind  for  prisoners 
of  war  must  be  admitted  free  from  all  custom  and 
other  duties  as  well  as  payments  for  carriage  by 
Government  railways  (article  i6). 
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§  127.  Every  individual  who  is  deprived  of  his  who  may 
liberty  not  for  a  crime  but  for  military  reasons  has  a  Jq^™ 
claim  to  be  treated  as  a  prisoner  of  war.  Article  13  Prisoners 
of  the  Hague  Eegulations  enacts  expressly  that  non- 
combatant  ^  members  of  the  armed  forces,  such  as 
newspaper  correspondents,  reporters,  sutlers,  con- 
tractors, who  are  captured  and  retained,  can  claim  to 
be  treated  as  prisoners  of  war,  provided  they  can 
produce  a  certificate  from  the  military  authorities  of 
the  army  they  were  accompanying.  But  although 
the  Hague  Eegulations  do  not  contain  anything 
regarding  the  treatment  of  private  enemy  individuals 
and  enemy  officials  whom  a  belligerent  thinks  it 
necessary  ^  to  make  prisoners  of  war,  it  is  evident  that 
they  can  claim  all  privileges  of  such  prisoners.  Such 
individuals  are  not  convicts  ;  they  are  taken  into 
captivity  for  military  reasons,  and  they  are  therefore 
prisoners  of  war. 

§  128.  Articles  8  and  9  of  the  Hague  Eegulations  Dis- 
lay  down  the  discipline  over  prisoners  of  war  in  the  <=*p^*"®- 
following  way : — Every  prisoner  who,  if  questioned, 
does  not  declare  his  true  name  and  rank  is  liable  to 
a  curtailment  of  the  advantages  accorded  to  prisoners 
of  his  class.  All  prisoners  are  subject  to  the  laws, 
regulations,  and  orders  in  force  in  the  army  of  the 
belligerent  that  keeps  them  in  captivity.  Any  act  of 
insubordination  on  the  part  of  prisoners  can  be 
punished  in  accordance  with  these  laws.^  And  apart 
from  this,  all  kinds  of  severe  measures  are  admissible 
to  prevent  further  similar  acts.  Escaped  prisoners, 
who,  after  having  rejoined  the  army,  are  again  taken 
prisoners,  are  not  liable  to  any  punishment  for  their 

^  See  above,  §  79.  such   prisoners  may   be   retained 

*  See  above,  §§  116  and  117.  as    are     undergoing    a    term    of 

^  Concerning       the       question  imprisonment      for     disciplinary 

whether  after  conclusion  of  peace  offences,  see  below,  §  275. 
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flight.  But  if  they  are  recaptured  before  they  suc- 
ceed in  rejoining  their  army,  or  before  they  quitted 
the  territory  occupied  by  the  capturing  forces,  they 
are  Hable  to  discipHnary  punishment. 

§  129.  Articles  10  to  1 2  of  the  Hague  Eegulations 
deal  with  release  on  parole  in  the  following  manner : — 
No  belligerent  is  obliged  to  assent  to  a  prisoner's 
request  to  be  released  on  parole,  and  no  prisoner  can 
be  forced  to  accept  such  release.  But  if  the  laws  of 
his  country  authorise  him  to  do  so,  and  if  he  ac- 
quiesces, any  prisoner  may  be  released  on  parole. 
In  such  case  he  is  in  honour  bound  scrupulously  to 
fulfil  the  engagement  he  has  contracted,  both  as 
reijards  his  own  Government  and  the  Government 
that  released  him.  And  his  own  Government  is 
formally  bound  neither  to  request  of  nor  to  accept 
from  him  any  service  incompatible  with  the  parole 
given.  Any  prisoner  released  on  parole  and  re- 
captured bearing  arms  against  the  belligerent  who 
released  him,  or  against  such  belligerent's  allies, 
forfeits  the  privilege  to  be  treated  as  prisoner  of  war, 
and  can  be  tried  by  court-martial.  The  Hague 
Eegulations  do  not  lay  down  the  punishment  for  such 
breach  of  parole,  but  according  to  a  customary  rule 
of  International  Law  the  punishment  may  be  capital. 

§  130.  According  to  articles  14  and  16  of  the 
Hague  Eegulations  every  belligerent  must  institute  on 
the  commencement  of  war  a  Bureau  of  Information 
relative  to  his  prisoners  of  war.  This  Bureau  is  in- 
tended to  answer  all  inquiries  about  prisoners.  It 
must  be  furnished  by  all  the  services  concerned  with 
all  the  necessary  information  to  enable  it  to  keep 
an  individual  return  for  each  prisoner.  It  must 
be  kept  informed  of  internments  and  changes  as 
well  as  of  admissions  into   hospital  and  of  deaths. 
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The  Bureau  must  likewise  receive  and  collect  all 
objects  of  personal  use,  valuables,  letters,  and  the 
like,  found  on  battlefields  ^  or  left  by  prisoners  who 
have  died  in  hospital  or  ambulance,  and  must  trans- 
mit these  articles  to  those  interested.  The  Bureau 
must  enjoy  the  privilege  of  free  postage. 

§  131.  A  new  and  valuable  rule,  taken  from  the  Relief 
Brussels  Declaration,  is  that  of  article  1 5  of  the  °*^^^  ^^^' 
Hague  Eegulations  making  it  a  duty  of  every  belli- 
gerent to  grant  facilities  to  Belief  Societies  for 
prisoners  of  war  with  the  object  of  serving  as  the 
intermediary  for  charity.  The  condition  of  the 
admission  of  such  societies  and  their  agents  is  that 
the  former  are  regularly  constituted  in  accordance 
with  the  law  of  their  country.  Delegates  of  such 
societies  may  be  admitted  to  the  places  of  internment 
for  the  distribution  of  relief,  as  also  to  the  halting- 
places  of  repatriated  prisoners,  through  a  personal 
permit  of  the  military  authorities,  provided  they  give 
an  engagement  in  writing  that  they  will  comply  with 
all  regulations  by  the  authorities  for  order  and  police. 

§  132.  Captivity  can  come  to  an  end  through  End  of 
different  modes.  Apart  from  release  on  parole,  which  ^^p*^^**^- 
has  already  been  mentioned,  captivity  comes  to  an 
end — (i)  through  simple  release  without  parole  ;  (2) 
through  successful  flight ;  (3)  through  liberation  by 
the  invading  enemy  to  whose  army  the  respective 
prisoners  belong ;  (4)  through  exchange  for  prisoners 
taken  by  the  enemy  ;  (5)  through  prisoners "  being 
brought  into  neutral  territory  by  captors  who  take 
refuge  there  ;  and,  lastly  (6),  through  the  war  coming 
to  an  end.  Eelease  of  prisoners,  for  ransom  is  no 
longer  practised,  except  in  the  case  of  the  crew  of  a 
captured   merchantman  released  on  a  ransom  bill.^ 

*  See  above,  §  124.        -  See  below,  §  337.       ^  See  below,  §  195. 
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It  ought,  however,  to  be  observed  that  the  practice 
of  ransoming  prisoners  might  be  revived  if  convenient, 
provided  the  ransom  is  to  be  paid  not  to  the  indi- 
vidual captor  but  to  the  belligerent  whose  forces 
made  the  capture. 

As  regards  the  end  of  captivity  through  the  war 
coming  to  an  end,  a  distinction  must  be  made  ac- 
cording to  the  different  modes  of  ending  war.  If  the 
war  ends  by  peace  being  concluded,  captivity  comes 
to  an  end  at  once  ^  with  the  conclusion  of  peace,  and, 
as  article  20  of  the  Hague  Eegulations  expressly 
enacts,  the  repatriation  of  prisoners  must  be  effected 
as  speedily  as  possible.  If,  however,  the  war  ends 
through  conquest  and  annexation  of  the  vanquished 
State,  captivity  comes  to  an  end  as  soon  as  peace  is 
established.  It  ought  to  end  with  annexation,  and  it 
wiR  in  most  cases  do  so.  But  as  guerilla  war  may 
well  go  on  after  conquest  and  annexation,  and  thus 
prevent  a  condition  of  peace  from  being  established, 
although  real  warfare  is  over,  it  is  necessary  not  to 
confound  annexation  with  peace. ^  The  point  is  of 
interest  regarding  such  prisoners  only  as  are  subjects 
of  neutral  States.  For  other  prisoners  become 
through  annexation  subjects  of  the  State  that  keeps 
them  in  captivity,  and  such  State  is,  therefore,  as  far 
as  International  Law  is  concerned,  unrestricted  in 
taking  any  measure  it  likes  with  regard  to  them.  It 
can  repatriate  them,  and  it  wiU  in  most  cases  do  so. 
But  if  it  thinks  that  they  might  endanger  its  hold  over 
the  conquered  territory,  it  might  likewise  prevent 
their  repatriation  for  any  definite  or  indefinite  period.^ 

^  That  nevertheless  the  prison-         ^  ggg  above,  §  60. 
ers  remain  under  the  disciphne  of        '  Thus,  after  the  South  African 

the  captor  until  they  have   been  War,    Great    Britain    refused   to 

handed  over  to  the  authorities  of  repatriate  all   those   prisoners   of 

their  home  State,  will  be  shown  war  who  on  their  part  refused  to 

below,  §  275.  take  the  oath  of  allegiance. 
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V 

Appropriation  and  Utilisation  of  Public 
Enemy  Property 

Grotius,  HI.  c.  5— Vattel,  III.  §§  iz,  160-164— Hall,  §§  136-138— 
Lawrence,  §  195 — Maine,  pp.  192-206 — Manning,  pp.  179-183 — 
Twiss,  11.  §§  62-71— Halleck,  II.  pp.  58-68— Taylor,  §§  529-536— 
Wharton,  III.  §  340— Wheaton,  §§  346,  352-354— Bluntschli, 
§§  644-65 1 A — Heffter,  §§  130-136 — Lueder  in  Holtzendorff,  IV. 
pp.  488-500 — G.  F.  Martens,  II.  §§  279-280 — Ullmann,  §  155 — 
Bonfils,  Nos.  1176-1193 — Despagnet,  Nos.  590-602 — Pradier- 
Fodere,  VII.  Nos.  2989-3018 — Eivier,  II.  pp.  306-314 — Calvo,  IV. 
§§  2199-2214 — Fiore,  III.  Nos.  1389,  1392,  1393,  1470 — Martens, 
11.  §  120 — Longuet,  §  96-^Merignhac,  pp.  299-316 — Pillet,  pp. 
319-340 — Kriegsgebrauch,  pp.  57-60 — Holland,  War,  Nos.  74, 
78-81 — Eouard  de  Card,  "  La  guerre  continentale  et  la  propri^t^  " 
(1877) — Bluntschli,  "  Das  Beuterecht  im  Krieg,  und  das  Seebeute- 
recht  insbesondere  "  (1878) — Depambour,  "Des  effets  de  I'occupa- 
tion  en  temps  de  guerre  sur  la  propriety  et  la  jouissance  des  biens 
publics  et  particuliers  "  (1900). 

§   133.  Under  a  former  rule  of  International  Law  Appro- 
belligerents  could  appropriate  all  public  and  private  ^  oraiuhe 
enemy  property  they  found  on  enemy  territory.     This  Enemy 
rule  is  now  obsolete.     Its  place  is  taken  by  several  no  longer 
rules,  since  distinctions  are  to  be  made  between  move-  gib™'^' 
able  and  immoveable  property,  public  and  private 
property,  and,   further,  between    different    kinds   of 
private  and  public  property.     These  rules  must  be 
discussed  seriatim. 

§   1 34.  Appropriation  of  public  immoveables  is  not  immove- 

^  It  is  impossible  for  a  treatise  as  public  property,  although   the   public 

to  go  into  historical  details,  and  to  growth  of  a  usage  was  recognised   Property, 

show  the  gradual  disappearance  of  which   under   certain     conditions 

the  old  rule.     But  it  is  of  import-  exempted  it  from    appropriation, 

ance  to  state  the  fact,  that  even  In  the  face  of  articles  46  and   47 

during   the  nineteenth  century —  of  the  Hague  Regulations    these 

see,  for  instance,  G.  F.  Martens,  assertions    have   no    longer     any 

II.  §  280;  Twiss,  11.  §  64;  Hall,  basis,   and   all   the  text-books    of 

§    139 — it   was    asserted    that   in  the    nineteenth   century  are  now 

strict  law  aU  private  enemy  move-  antiquated   with  regard    to    this 

able  property  was  as  much  booty  matter. 
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lawful  as  long  as  the  territory  on  which  they  are 
has  not  become  State  property  of  the  invader  through 
annexation.  During  mere  military  occupation  of 
the  enemy  territory,  a  belligerent  cannot  sell  or 
otherwise  alienate  pubhc  enemy  land  and  buildings, 
but  only  appropriate  the  produce  of  them.  Article 
55  of  the  Hague  Eegulations  stipulates  expressly 
that  a  belligerent  occupying  enemy  territory  shall 
only  be  regarded  as  administrator  and  usufructuary 
of  the  public  buildings,  real  property,  forests,  and 
agricultural  works  belonging  to  the  hostile  State  and 
situated  on  the  occupied  territory ;  that  he  must  pro- 
tect the  stock  and  plant,  and  that  he  must  administer 
them  according  to  the  rules  of  usufruct.  He  can, 
therefore,  sell  the  crop  from  public  land,  cut  timber 
in  the  public  forests  and  sell  it,  can  let  public  land 
and  buildings  for  the  time  of  his  occupation,  and  the 
like.  He  is,  however,  only  usufructuary,  and  he  is, 
therefore,  prohibited  from  exercising  his  right  in  a 
wasteful  or  negligent  way  that  decreases  the  value 
of  the  stock  and  plant.  Thus,  he  must,  for  instance, 
not  cut  down  a  whole  forest  unless  the  necessities  of 
war  compel  him. 

§  135.  It  must,  however,  be  observed  that  the 
produce  of  such  public  immoveables  only  as  belong 
to  the  State  itself  may  be  appropriated,  but  not  the 
produce  of  those  belonging  to  municipalities  and  of 
those  which,  although  they  belong  to  the  hostile 
State,  are  permanently  set  aside  for  religious  pur- 
poses, for  the  maintenance  of  charitable  and  educa- 
tional institutions,  and  for  the  benefit  of  art  and 
science.  Article  56  of  the  Hague  Eegulations  stipu- 
lates expressly  that  such  property  is  to  be  treated 
as  private  property. 

§  136.  As  far  as  the  necessities  of  war  demand, 
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a  belligerent  can  make  use  of  public  enemy  buildings  utiiisa- 
for  all  kinds  of  purposes.  Troops  must  be  housed,  public 
horses  stabled,  the  sick  and  wounded  nursed.  Public  ^"'^<^'°ss. 
buildings  may  in  the  first  instance,  therefore,  be 
made  use  of  for  such'  purposes,  although  they  may 
thereby  be  considerably  damaged.  And  it  matters 
not  whether  the  buildings  belong  to  the  enemy  State 
or  to  municipalities,  whether  they  are  regularly 
destined  for  ordinary  governmental  and  municipal 
purposes,  or  for  religious,  educational,  scientific,  and 
the  like  purposes.  Thus,  churches  may  be  converted 
into  hospitals,  schools  into  barracks,  buildings  used 
for  scientific  research  into  stables.  But  it  must  be 
observed  that  such  utilisation  of  public  buildings  as 
damages  them  is  justified  only  if  it  is  necessary.  A 
belligerent  who  turns  a  picture  gallery  into  stables 
without  being  compelled  thereto  would  certainly 
commit  a  violation  of  the  Law  of  Nations. 

§  137.  Moveable  public  enemy  property  can  Moveable 
certainly  be  appropriated  by  a  belligerent  provided  property, 
that  it  may  directly  or  indirectly  be  useful  for  military 
operations.  Article  53  of  the  Hague  Eegulations 
enacts  exhaustively  that  a  belligerent  occupying 
hostile  territory  can  take  possession  of  the  cash, 
funds,  realisable  ^  securities,  depots  of  arms,  means  of 
transport,  stores,  supplies,  and  of  all  other  moveable 
property  of  the  hostile  State  which  may  be  used  for 
military  operations.  Thus,  a  belligerent  is  entitled  to 
seize  not  only  the  money  and  funds  of  the  hostile 
State  on  the  one  hand,  and,  on  the  other,  munitions 
of  war,  depots  of  arms,  stores  and  supplies,  but  also 

^  The  French  text  of  article  53  I  prefer  to  translate  as  "  realis- 
speaks    of     "valeurs    exigibles,"  able  securities."     Holland,  War, 
which   the    official    British    text  No.   78,   agrees   with  my   trans- 
renders  into  English  as  "  property  lation. 
liable  to  requisition,"  but  which 
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the  rolling-stock  of  public  railways  and  other  means 
of  transport  and  everything  and  anything  he  can 
directly  or  indirectly  make  use  of  for  military  opera- 
tions. He  can,  for  instance,  seize  a  quantity  of 
cloth  for  the  purpose  of  clothing  his  soldiers. 

§  138.  But  the  like  exceptions  as  regards  the 
usufruct  of  pubUc  immoveables  are  valid  for  the 
appropriation  of  public  moveables.  Article  56  of 
the  Hague  Eegulations  enumerates  the  property  of 
municipalities,  of  religious,  charitable,  educational 
institutions,  and  of  those  of  science  and  art.  Thus 
the  moveable  property  of  churches,  hospitals,  schools, 
universities,  museums,  picture  galleries,  even  when 
belonging  to  the  hostile  State,  is  exempt  from  appro- 
priation by  a  belligerent.  As  regards  archives,  they 
are  no  doubt  institutions  for  science,  but  a  belli- 
gerent may  nevertheless  seize  such  State  papers 
deposited  therein  as  are  of  importance  to  him  in 
connection  with  the  war.  The  last  instances  of  the 
former  practice  are  presented  by  Napoleon  I.,  who 
seized  works  of  art  during  his  numerous  wars  and 
had  them  brought  to  the  galleries  of  Paris.  But 
they  had  to  be  restored  to  their  former  owners  in 

§  139.  Different  from  the  case  of  moveable  enemy 
property  found  by  an  invading  belligerent  on  enemy 
territory  is  the  case  of  moveable  enemy  property  on 
the  battlefield.  According  to  a  former  rule  of  the  Law 
of  Nations  all  enemy  property,  be  it  public  or  private, 
which  a  belligerent  could  get  hold  of  on  the  battle- 
field was  booty  and  could  be  appropriated.  Although 
some  publicists  ^  who  wrote  before  the  Hague  Peace 
Conference  of  1899  still  teach  the  validity  of  this 
rule,  it  is  obvious  from  articles  4  and   14   of  the 

^  See,  for  instance,  Halleck,  II.  p.  73,  and  Hefifter,  §  135. 
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Hague  Regulations  that  it  is  now  obsolete  as  regards 
private  ^  enemy  property  except  arms,  pieces  of 
equipment,  and  the  like.  But  as  regards  public 
enemy  property  this  customary  rule  is  still  valid. 
Thus  weapons,  munition,  and  valuable  pieces  of 
equipment  which  are  found  upon  the  dead,  the 
wounded,  and  the  prisoners,  whether  they  are  public 
or  private  property,  may  be  seized,  as  may  also  the 
war-chest  and  State  papers  in  possession  of  a  cap- 
tured commander,  enemy  horses,  batteries,  carts,  and 
everything  else  that  is  of  value.  To  whom  the  booty 
ultimately  belongs  is  not  for  International  but  for 
Municipal  Law  "^  to  determine,  since  International 
Law  simply  says  that  public  enemy  property  on  the 
battlefield  can  be  appropriated  by  belligerents.  And 
it  must  be  specially  observed  that  the  restriction  of 
article  53  of  the  Hague  Regulations  ^  does  not  find 
application  in  the  case  of  moveable  property  found 
on  the  battlefield.  For  such  property  may  be 
appropriated,  whether  it  may  be  used  for  military 
operations  or  not ;  the  mere  fact  that  it  was  seized 
on  the  battlefield  entitles  a  belligerent  to  appro- 
priate it. 

^  See  above,  §  124,  and  below,  '  Article    53    speaks    of     "an 

§  144.  army   of   occupation  "  only,  and 

"^  According  to  British  law  all  therefore  does  not  concern  belli- 

booty  belongs  to  the  Crown.    (See  gerents  on  the  battlefield.]) 
Twiss,  II.  §§  64  and  71.) 
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Appropriation   and  Utilisation  of  Private  Enemy 
Property 

Grotius,  III.  c.  5— Vattel,  III.  §§  -JZ^  160-164— Hall,  §§  139,  141 -144— 
Lawrence,  §§  196-199 — Maine,  pp.  192-206 — Manning,  pp.  179-183 
— Twiss,  11.  §§  62-71— Halleck,  II.  pp.  73-75— Taylor,  §§  529,  532, 
537— Wharton,  III.  §  338— Wheaton,  §  355— Bluntschli,  §§  652, 
656-659 — Heflfter,  §§  130-136 — Lueder  in  Holtzendorff,  IV.  pp.  488- 
500 — G.  F.  Martens,  11.  §§  279-280— Ullmann,  §  155 — Bonfils, 
Nos.  1 194-1206 — Despagnet,  Nos.  578-589 — Pradier-Fod^re,  VII. 
Nos.  3032-3047 — Rivier,  11.  pp. 3 18-329 — Calvo,  IV.  §§  2220-2229 — 
Fiore,  III.  Nos.  1391,  1392,  1472 — Martens,  11.  §  120 — Longuet, 
§§  97,  98 — M^rignhac,  pp.  263-268 — Pillet,  pp.  319-340 — Kriegsge- 
brauch,  pp.  53-56 — Holland,  War,  Nos.  72-73, — See  also  the  mono- 
graphs of  Eouard  de  Card,  Bluntschli,  and  Depambour,  quoted 
above  at  the  commencement  of  §  133. 

§  140.  Immoveable  private  enemy  property  can 
under  no  circumstances  and  conditions  be  appro- 
priated by  an  invading  belligerent.  If  he  were 
nevertheless  to  confiscate  and  sell  private  land  or 
buildings,  the  buyer  would  acquire  no  right  ^  what- 
ever to  the  property.  Article  46  of  the  Hague 
Regulations  enacts  expressly  that  "  private  property 
cannot  be  confiscated."  But  different  from  confisca- 
tion is  the  temporary  use  of  private  land  and 
buildings  for  all  kinds  of  purposes  demanded  by  the 
necessities  of  war.  What  has  been  said  above  in 
§  136  with  regard  to  utilisation  of  public  buildings 
finds  equal  application  ^  to  private  buildings.  If 
necessary,  they  may  be  converted  into  hospitals, 
barracks,  and  stables  without  indemnification  of  the 
proprietors,  and  they  may  also  be  converted  into 
fortifications.     A  humane  belligerent  will  not  drive 


1  See  below,  §  283. 
'  The  Hague  Regulations  do  not 
mention  this ;  they  simply  enact 


in  article  46  that  private  property 
must  be  "  respected,"  and  cannot 
be  confiscated. 
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the  wretched  inhabitants  into  the  street  if  he  can 
help  it.  But  under  the  pressure  of  necessity  he  may- 
be obliged  to  do  this,  and  he  is  certainly  not  pro- 
hibited from  doing  it. 

§  141.  All  kinds  of  private  moveable  property  Private 
which  can  serve  as  war  material,  such  as  arms,  Material 
ammunition,  cloth  for  uniforms,  leather  for  boots,  JJ^g^a^^sof 
saddles,  and,  further,  all  private  means  of  transport  Trans- 
and  communication,  such  as  railway  rolling-stock, 
ships,  telegraphs,  telephones,  carts,  and  horses,  may 
be  seized  and  made  use  of  for  military  purposes  by 
an  invading  belligerent,  but  they  must  be  restored 
at  the  conclusion  of  peace,  and  indemnities  must 
be  paid  for  them.  This  is  expressly  enacted  by 
article  53  of  the  Hague  Regulations,  and  although 
carts  and  horses  are  not  there  enumerated,  I  have  no 
doubt  that  they  belong  to  the  articles  which  may  be 
so  seized.  It  is  evident  that  the  seizure  of  such 
material  must  be  duly  acknowledged  by  receipt, 
although  article  53  does  not  say  so,  for  otherwise 
how  could  "  indemnities  be  paid  after  the  conclusion 
of  peace  "  ?  As  regards  the  question  who  is  to  pay 
the  indemnities,  Holland  (War,  No.  78)  correctly 
maintains  that  "  the  Treaty  of  Peace  must  settle 
upon  whom  the  burden  of  making  compensation  is 
ultimately  to  fall." 

§  142.  On   the   other   hand,    works    of    art    and  Works  of 
science    and,    further,    historical    monuments    may  science, 
under  no  circumstances  and  conditions   be    appro-  modu^-''^^^ 
priated   or   made    use    of    for   military   operations,  ments. 
Article  56  of  the   Hague   Regulations    enacts  cate- 
gorically  that   "  all   seizure "   of    such    works    and 
monuments  is  prohibited.     Therefore,  although  the 
metal  a  statue  is  cast  of  may  be  of  the  greatest  value 
for  cannons,  it  must  not  be  touched. 
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Other  §  143-  Private  personal  property  which  does  not 

Personal  consist  of  War  material  and  means  of  transport 
Property,  serviceable  to  military  operations  can  regularly  not 
be  seized.^  Articles  6  and  7  of  the  Hague  Eegula- 
tions  stipulate  expressly  that  "  private  property 
cannot  be  confiscated,"  and  "  pillage  is  formally 
prohibited."  But  it  must  be  emphasised  that  these 
rules  have  in  a  sense  exceptions,  demanded  and 
justified  by  the  necessities  of  war.  Men  and  horses 
must  be  fed,  men  must  protect  themselves  against 
the  weather.  If  there  is  no  time  for  ordinary 
requisitions^  to  provide  food,  forage,  clothing,  and 
fuel,  or  if  the  inhabitants  of  a  locality  have  fled  so 
that  ordinary  requisitions  cannot  be  made,  a  belli- 
gerent must  take  these  articles  wherever  he  can  get 
hold  of  them,  and  he  is  justified^  in  doing  so.  And 
it  must  be  further  emphasised  that  quartering*  of 
soldiers  who,  together  with  their  horses,  must  be  well 
fed  by  the  inhabitants  of  the  respective  houses,  is 
likewise  lawful,  although  it  may  be  ruinous  to  the 
private  individuals  concerned. 
Booty  §   144.  Private  enemy  property  on  the  battlefield 

Battle-  is  no  longcr  in  every  case  an  object  of  booty. ^ 
^®^**  Saddles,  horses,  munitions,  and  especially  arms,  may 
indeed  be  appropriated,^  even  if  they  are  private  pro- 
perty, as  may  also  private  means  of  transport,  such  as 
carts  and  other  vehicles  which  an  enemy  has  made 
use  of.  But  cash,  jewellery  and  other  articles  of 
value  found  upon  the  dead,  wounded,  and  prisoners 
must,  according  to  article  14  of  the  Hague  Eegula- 
tions,  be  handed  over  to  the  Bureau  of  Information 
regarding   prisoners   of  war,   which   must   transmit 

1  See  above,  §  133,  note.  *  See  below,  §  147. 

2  See  below,  §  147-  ^  See  above,  §  139. 

^  The   Hague    Regulations   do  '^  See   article  4  of  the  Hague 

not  mention  this  case.  Regulations,  and  above,  §  139. 
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them  to  those  interested.  Through  this  article  14 
it  becomes  apparent  that  nowadays  private  enemy 
property,  except  arms  and  the  like,  is  no  longer 
booty,  although  individual  soldiers  often  take  as 
much  spoil  as  they  can  get.  It  is  impossible  for  the 
commanders  to  bring  the  offender  to  justice  in  every 
case.^ 

§   145.  Different  from  the  case  of  private  property  Private 
found  by  a  belligerent  on  enemy  territory  is  the  case  p"o^^fty 
of  such  property  brought  during  time  of  war  into  brought 

.  ,  .'-'  ^  into  a 

the  territory  of  a  belligerent.  That  private  enemy  Beiii- 
property  on  a  belligerent's  territory  at  the  time  of  out-  Territory 
break  of  war  cannot  be  confiscated  has  already  been 
stated  above  in  §  102.  Taking  this  fact  into  considera- 
tion, as  well  as  the  other  fact  that  private  property 
found  on  enemy  territory  is  nowadays  hkewise  as  a 
rule  exempt  from  confiscation,  there  can  be  no  doubt 
that  private  enemy  property  brought  into  a  bellige- 
rent's territory  during  time  of  war  can  regularly  not 
be  confiscated.^  On  the  other  hand,  a  bellisrerent 
can  prohibit  the  withdrawal  of  those  articles  of 
property  which  may  be  made  use  of  by  the  enemy 
for  military  purposes,  such  as  arms,  ammunition, 
provisions,  and  the  like.  And  in  analogy  with 
article  53  of  the  Hague  Eegulations  there  can  be  no 
doubt  that  a  belligerent  can  seize  such  articles  and 
make  use  of  them  for  military  purposes,  provided 
that  he  restores  them  at  the  conclusion  of  peace  and 
pays  indemnities  for  them. 

^  It  is  of  interest  to  state  the  found  on  the  Russian  dead   and 

fact     that,    during     the     Russo-  seized    by    the     Japanese     were 

Japanese  War,  Japan  carried  out  handed     over     to     the     Russian 

to   the   letter   the    stipulation   of  Government, 
article  14  of  the    Hague  Regula-         -  The  case  of  enemy  merchant - 

tions.     Through  the  intermediary  men  seized  in  a  belligerent's  ter- 

of  the  French  Embassies  in  Tokio  ritorial  waters   is,  of  course,   an 

and  St.  Petersburg,  all  valuables  exception. 

VOL.    II.  L 
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VII 

Eequisitions  and  Contributions 

Vattel,  III,  §  165 — Hall,  §  140-140* — Lawrence,  §  204 — Maine,  p.  200 
— Twiss,  II.  §  64— HaUeck,  XL  pp.  68-69— Taylor,  §§  538-539— 
Bluntschli,§§653-655— Heffter,§  131 — Lueder  in  Holtzendorfif,  IV. 
pp.  500-510 — Ullmann,  §  155 — Bonfils,  Nos.  1 207-1 226 — Pradier- 
Fodere,  VII.  Nos.  3048-3064— Rivier,  II.  pp.  323-327— Calvo,  IV. 
§§  2231-2284— Fiore,  III.  Nos.  1394, 1 473-1 476— Martens,  11.  §  120 
— Longuet,  §§  110-114 — Merignhac,  pp.  272-298— Pillet,  pp.  215- 
235 — Kriegsgebrauch,  pp.  61-63 — Holland,  "War,  Nos.  75^77 — 
Thomas,"  Des  requisitions  militaires"  (1884) — Keller,  "  Requisition 
und  Kontribution;"  (1898) — Pont,  "Les  requisitions  militaires  du 
temps  de  guerre  "  (1905) — Risley  in  the  "Journal  of  the  Society  of 
Comparative  Legislation,"  new  series,  vol.  II.  (1900),  pp.  214-223. 

War  must  §  1 46.  Eequisitions  and  contributions  in  war  are 
support  ^Yie  outcome  of  the  eternal  principle  that  war  must 
support  war.  This  principle  means  that  every 
belligerent  can  make  his  enemy  pay  as  far  as  possible 
for  the  continuation  of  the  war.  But  this  principle, 
though  it  is  as  old  as  war  and  will  only  die  with  war 
itself,  has  not  the  same  effect  in  modern  times  on  the 
actions  of  belHgerents  as  it  formerly  had.  For 
thousands  of  years  belligerents  used  to  appropriate 
all  enemy  private  and  public  property  they  could  get 
hold  of,  and,  when  the  modern  International  Law 
grew  up,  this  practice  found  legal  sanction.  But 
since  the  end  of  the  seventeenth  century  this  practice 
^rew  milder  under  the  influence  of  the  experience 
that  the  provisioning  of  armies  in  enemy  territory 
became  more  or  less  impossible  when  the  inhabitants 
were  treated  according  to  the  old  practice.  Although 
belligerents  retained  in  strict  law  the  right  to 
appropriate  all  private  with  all  public  property,  it 
became  usual  to  abstain  from  enforcing  such  right, 
and  in  lieu  thereof  to  impose  contributions  of  cash 
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and  requisitions  in  kind  upon  the  inhabitants  of  the 
invaded  country.*  And  when  this  usage  developed, 
no  belhgerent  ever  thought  of  paying  in  cash  for 
requisitions,  or  giving  a  receipt  for  them.  But  in  the 
nineteenth  century  another  practice  became  usual. 
Commanders  then  often  gave  a  receipt  for  contribu- 
tions and  requisitions,  in  order  to  avoid  abuse  and  to 
prevent  further  demands  by  succeeding  commanders 
for  fresh  contributions  and  requisitions  without 
knowledge  of  the  former  impositions.  And  there  are 
instances  of  the  nineteenth  century  on  record  when 
belligerents  paid  actually  in  cash  for  all  requisitions 
they  made.  The  usual  practice  at  the  end  of  the 
nineteenth  century  was  that  commanders  always 
gave  a  receipt  for  contributions,  and  that  they 
either  paid  in  cash  for  requisitions  or  acknowledged 
them  by  receipt,  so  that  the  respective  inhabitants 
could  be  indemnified  by  their  own  Government  after 
conclusion  of  peace.  However,  no  restriction  what- 
ever was  imposed  upon  commanders  with  regard  to 
the  amount  of  contributions  and  requisitions,  and 
with  regard  to  the  proportion  between  the  resources 
of  a  country  and  the  burden  imposed.  The  Hague 
Eegulations  have  now  settled  the  matter  of  contribu- 
tions and  requisitions  in  a  progressive  way  by 
enacting  rules  which  put  the  whole  matter  on  a  new 
basis.  That  war  must  support  war  remains  a  principle 
under  these  regulations  also.  But  they  are  widely 
influenced  by  the  demand  that  the  enemy  State  as 
such,  and  not  the  private  enemy  individuals,  should 
be  made  to  support  the  war,  and  that  only  as  far  as 
the  necessities  of  war  demand  it  contributions  and 

^  An  excellent  sketch  of  the  tributions  is  given  by  Keller, 
historical  development  of  the  Requisition  und  Kontribution 
practice  of  requisitions  and  con-     (1898)  pp.  5-26. 

L  2 
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requisitions  should   be   imposed.     Although  certain 

public  moveable  property  and  the  produce  of  public 

immoveables   may   be   appropriated    as    heretofore, 

requisitions  must  be  paid  for  in  cash  or,  if  this  is 

impossible,  acknowledged  by  receipt. 

Eequisi-  §   1 47.  Ecquisition  is  the  name  for  the  demand  of 

Kml  Mid    the  supply  of  all  kinds  of  articles  necessary  for  an 

Quarter-     armv  either  as  provisions  for  men  and  horses  or  as 

in". 

clothing  or  as  means  of  transport.  Eequisition  of 
certain  services  can  also  be  made,  but  they  will  be 
treated  below  in  §  170  together  with  occupation, 
requisitions  in  kind  only  being  within  the  scope  of 
this  section.  Now,  what  articles  can  be  demanded  by 
an  army  cannot  once  for  all  be  laid  down,  as  they 
depend  upon  the  actual  need  of  an  army.  Accord- 
ing to  article  52  of  the  Hague  Eegulations,  requisi- 
tions can  be  made  from  municipalities  as  well  as  from 
inhabitants,  but  they  may  be  made  as  far  only  as 
they  are  really  necessary  for  the  army.  They  cannot 
be  made  by  individual  soldiers  or  officers,  but  only 
by  the  commander  in  the  locality.  All  requisitions 
must  be  paid  for  in  cash,  and  if  this  is  impossible, 
they  must  be  acknowledged  by  receipt,  so  that  the 
municipalities  or  inhabitants  can  be  indemnified 
later  on  by  their  Government.  Apart  from  others, 
it  becomes  by  this  rule  of  the  Hague  Eegulations 
again  apparent  and  beyond  all  doubt  that  henceforth 
private  enemy  property  is  as  a  rule  exempt  from 
appropriation  by  an  invading  army. 

A  special  kind  of  requisition  is  the  quartering  ^  of 
soldiers  in  the  houses  of  private  inhabitants  of  enemy 
territory,  by  which  each  inhabitant  is  required  to  sup- 
ply lodging  and  food  for  a  certain  number  of  soldiers, 
and  sometimes  also  stabling  and  forage  for  horses. 

^  See  above  §  143. 
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Although  the  Hague  Regulations  do  not  specially 
mention  quartering,  article  52  is  nevertheless  to  be 
applied  to  it,  since  quartering  is  nothing  else  than  a 
special  kind  of  requisition.  If  cash  is  not  paid  for 
quartering,  every  inhabitant  concerned  must  get  a 
receipt  for  it,  stating  the  number  of  soldiers  quartered 
and  the  number  of  days  they  were  catered  for.  It 
must  be  specially  observed  that,  according  to  article 
5  of  the  Geneva  Convention,  such  inhabitants  as 
entertain  wounded  soldiers  in  their  houses  shall  be 
exempted  ^  from  the  quartering  of  troops. 

§  148.  Contribution  is  a  payment  in  ready  money  Comribu- 
demanded  either  from  municipalities  or  from  inhabi- 
tants, whether  enemy  subjects  or  foreign  residents. 
Whereas  formerly  no  general  rules  concerning  con- 
tributions existed,  articles  49  and  51  of  the  Hague 
Regulations  enact  now  that  contributions  cannot  be 
demanded  extortionately,  but  exclusively^  for  the 
needs  of  the  army  or  for  the  administration  of  the 
locality  in  question.  They  can  be  imposed  by  a 
written  order  of  a  commander-in-chief  only,  in 
contradistinction  to  requisitions  which  can  l^e  imposed 
by  a  mere  commander  in  a  locality.  They  cannot  be 
imposed  indiscriminately  on  the  inhabitants,  but 
must  as  far  as  possible  be  assessed  upon  such 
inhabitants  in  compliance  with  the  rules  in  force 
of  the  respective  enemy  Government  regarding  the 
assessment  of  taxes.  And,  finally,  for  every  individual 
contribution  a  receipt  must  be  given.  It  is  ap- 
parent that  these  rules  of  the  Hague  Regulations 
try  to  exclude  all  arbitrariness  and  despotism  on 
the  part  of  an  invading  enemy  with  regard  to  con- 

^  See  above,  §  122.  Hague     Regulations.      See    also 

^  As  regards  contributions  as  a     Keller,  I.e.  pp.  60-  62. 
penalty,    see    article    50   of    the 
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tributions,  and  that  they  try  to  secure  to  the 
individual  contributors  as  well  as  to  contributinof 
municipalities  the  possibility  of  being  indemnified 
afterwards  by  their  own  Government,  thus  shifting, 
as  far  as  possible,  the  burden  of  supporting  the  war 
from  private  individuals  and  municipalities  to  the 
State  proper.^ 

Here  also,  as  in  the  case  of  requisitions,  it  must  be 
specially  observed  that  article  5  of  the  Geneva  Con- 
vention enacts  that  inhabitants  of  the  enemy  territory 
who  entertain  wounded  soldiers  shall  be  exempted 
from  a  part  of  the  contributions  of  war  which  may 
be  imposed. 


VIII 
Destruction  of  Enemy  Property 

Grotius,  III.  c.  5,  §§  1-3 ;  c.  12— Vattel,  III.  §§  i66-i68— Hall,  §  i86 
— Lawrence,  §  229 — Manning,  p.  186— Twiss,  II.  §§65-69 — Halleck, 
II.  pp.  63,  64,  71,  74 — Taylor,  §§  481-482 — Wharton,  III.  §  349 — 
Wheaton,  §§  347-351 — Bluntschli,  §§  649,651,  662,  663— Heffter, 
§  125 — Lueder  in  Holtzendorff,  IV.  pp.  482-485 — Kliiber,  §  262 — 
G.  F.  Martens,  II.  §  280— Ullmann,  §  149— Bonfils,  No.  1078 — 
Pradier-Fodere,  VI.  Nos.  2770-2774 — Rivier,  II.  pp.  265-268 — 
Calvo,  IV.  §§  2215-2222— Fiore,  III.  Nos.  1 383-1 388— Martens,  11. 
§  no— Longuet,  §§  99,  100 — Merignhac,  pp.  266-268 — Kriegs- 
gebrauch,  pp.  52-56 — Holland,  War,  Nos.  7  and  58  (^). 

Wanton  §  149-  In  former  times  invading  armies  frequently 

tion  pro-     uscd  to  burn  and  fire  all  enemy  property  they  could 

hibited.      j^Q^  make  use  of  or  carry  away.     Afterwards,  when 

the  practice  of  warfare  grew  milder,  belligerents  in 

strict  law  retained  the  right  to  destroy  enemy  pro- 

^  It  is   strange  to  observe  that     not  mention  the  Hague  Regula- 
Kriegsgebrauch,  pp.  61-63,  does    tions  at  all. 
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perty  according  to  discretion,  although  they  did,  as 
a  rule,  no  longer  make  use  of  such  right.  Nowa- 
days, however,  this  right  is  obsolete.  For  in  the 
nineteenth  century  it  became  a  generally  and  uni- 
versally recognised  rule  of  International  Law  that  all 
useless  and  wanton  destruction  of  enemy  property, 
be  it  public  or  private,  is  absolutely  prohibited. 
And  this  rule  has  now  expressly  been  enacted  by 
article  23  (letter  g)  of  the  Hague  Eegulations, 
where  it  is  categorically  enacted  that  it  is  prohibited 
"  to  destroy  ....  enemy's  property,  unless  such 
destruction  ....  be  imperatively  demanded  by 
the  necessities  of  war." 

§  150.  AU    destruction    and    damage    of    enemy  Destruo- 
property   in   the  interest  of  offence  and   defence  is  ^^le 
necessary  destruction   and  damaging,  and  therefore  ^g^g^jj^''^ 
lawful.     It  is  not  only  permissible   to   destroy  and  and 

Defence 

damage  all  kinds  of  enemy  property  on  the  battle- 
field during  battle,  but  also  in  preparation  of  battle 
and  of  expected  siege.  To  strengthen  a  defensive 
position  a  house  may  be  destroyed  or  damaged.  To 
cover  the  retreat  of  an  army  a  village  on  the  battle- 
field may  be  fired.  The  district  around  an  enemy 
fortress  held  by  a  belligerent  may  be  razed,  and, 
therefore,  all  private  and  public  buildings,  all  vege- 
tation may  be  destroyed,  and  all  bridges  blown  up 
within  a  certain  area.  If  a  farm,  a  village,  or  even 
a  town  is  not  to  be  abandoned  but  prepared  for 
defence,  it  may  be  necessary  to  commit  all  sorts  of 
destruction  and  damage  of  private  and  public  pro- 
perty. Further,  if  and  where  a  bombardment  is 
lawful,  all  destruction  of  property  involved  in  it 
becomes  likewise  lawful.  When  a  belligerent  force 
gets  hold  of  an  enemy  factory  for  ammunition  or 
provisions  for  the  enemy  troops,  and   if  it   is   not 
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certain  that  they  can  hold  it  against  an  attack,  they 
may  at  least  destroy  the  plant,  if  not  the  buildings. 
Or  if  a  force  occupies  an  enemy  fortress,  they  may 
raze  the  fortifications.  Even  a  force  intrenching 
themselves  on  a  battlefield  may  be  obliged  to  commit 
destruction  of  all  sorts. 

§151.  Destruction  of  enemy  property  in  marching 
troops,  conducting  military  transport,  and  in  recon- 
noitring, is  likewise  lawful  if  unavoidable.  A 
reconnoitring  party  need  not  keep  on  the  road  if 
they  can  better  serve  their  purpose  by  riding  across 
the  tilled  fields.  And  troops  may  be  marched  and 
transport  may  be  conducted  over  crops  when 
necessary.  A  humane  commander  will  not  easily 
allow  his  troops  and  transport  to  march  and  ride 
over  tilled  fields  and  crops.  But  if  the  purpose  of 
war  necessitates  it  he  is  justified  in  doing  so. 

§  152.  Wliatever  enemy  property  a  belligerent  can 
appropriate  he  can  likewise  destroy.  To  prevent 
the  enemy  from  making  use  of  them  a  retreating 
force  can  destroy  arms,  ammunition,  provisions,  and 
the  like,  which  they  have  taken  from  the  enemy  or 
requisitioned  and  cannot  carry  away.  But  it  must 
be  specially  observed  that  they  cannot  destroy 
provisions  in  possession  of  private  enemy  inliabitants 
to  prevent  the  enemy  from  making  future  use  of 
them. 

§  153.  All  destruction  of  and  damage  to  historical 
monuments,  works  of  art  and  science,  buildings  for 
charitable,  educational,  and  religious  ^  purposes  are 
specially   prohibited   by   article    56   of    the   Hague 


^  It  is  of  importance  to  state 
the  fact,  that  according  to  Grotius 
(III.  c.  5,  §§  2  and  3),  destruction 
of  graves,  churches,  arms,  and  the 
like  is  not  prohibited  by  the  Law 


of  Nations,  although  he  strongly 
(III.  c.  12,  §§  5-7)  advises  to  spare 
them  unless  their  preservation  is 
dangerous  to  the  interests  of  the 
invader. 
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Regulations.  But  it  must  be  emphasised  that  these 
objects  enjoy  this  protection  during  miUtary  occupa- 
tion only  of  enemy  territory.  Should  a  battle  be 
waged  around  an  historical  monument  in  the  open 
ground,  should  a  church,  a  school  or  a  museum  be 
defended  and  attacked  during  military  operations, 
these  otherwise  protected  objects  may  be  destroyed 
and  damaged  under  the  same  conditions  as  other 
enemy  property. 

§  154.  The  question  must,  lastly,  be  taken  into  General 
consideration  whether  and  under  what  conditions  tion!^'^  ^ 
general  devastation  of  a  locality,  be  it  a  town  or  a 
larger  part  of  enemy  territory,  is  permitted.  There 
cannot  be  the  slightest  doubt  that  such  devastation 
is  as  a  rule  absolutely  prohibited  and  exceptionally 
only  permitted  when,  to  use  the  words  of  article 
23  {g)  of  the  Hague  Regulations,  it  is  "  impe- 
ratively demanded  by  the  necessities  of  war."  It 
is,  however,  impossible  to  define  once  for  all  the 
circumstances  which  make  a  general  devastation 
necessar}'-,  since  everything  depends  upon  the  merits 
of  the  special  case.  But  the  fact  that  a  general 
devastation  can  be  lawful  must  be  admitted.  And 
it  is,  for  instance,  lawful  in  case  of  a  levy  en  masse 
on  already  occupied  territory,  when  self-preserva- 
tion obliges  a  belligerent  to  take  refuge  in  the  most 
severe  measures.  It  is,  to  give  another  example, 
further  lawful  when,  after  the  defeat  of  his  main  forces 
and  occupation  of  his  territory,  an  enemy  disperses 
his  remaining  forces  into  small  bands  which  carry  on 
guerilla  tactics  and  receive  food  and  information,  so 
that  there  is  no  hope  of  ending  the  war  except  by  a 
general  devastation  which  cuts  off  supplies  of  every 
kind  from  the  guerilla  bands.  But  it  must  be  em- 
phasised that  only  imperative  necessity  and  the  fact 
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that  there  is  no  better  and  less  severe  way  open  to  a 
belligerent  justify  general  devastation.^ 

Be  that  as  it  may,  whenever  a  belligerent  resorts  to 
general  devastation  he  ought,  if  possible,  to  make 
some  provision  for  the  unfortunate  peaceful  part  of 
the  population  of  the  devastated  tract  of  territory. 
It  would  be  more  humane  to  take  them  away  into 
captivity  instead  of  letting  them  perish  on  the  spot. 
The  practice,  resorted  to  during  the  South  African 
war,  to  house  the  victims  of  devastation  in  concen- 
tration camps,  must  be  approved.  The  purpose  of 
war  may  even  oblige  a  belligerent  to  confine  a 
population  forcibly  ^  in  concentration  camps. 


IX 

Assault,  Siege,  and  Bombardment 

Vattel,  III.  §§  i68  170— Hall,  §  186— Halleck,  II.  pp.  59,  67,  185— 
Taylor,  §§  483-485— Blmitschli,  §§  552-554B— Hefifter,  §  125— 
Lueder  in  Holtzendorff,  IV.  pp.  448-457— G.  F.  Martens,  II.  §  286 
— Ullmann,  §  153 — Bonfils,  Nos.  1079-1087 — Despagnet,  Nos.  531- 
537 — Pradier-Fodere,  YI.  Nos.  2779-2786 — Eivier,  II.  pp.  284-288 
— Calvo,  IV.  §§  2067-2095 — Fiore,  III.  Nos.  1 322-1 330 —Longuet, 
§§  58-59 — Merignhac,  pp.  171-182 — Pillet,  pp.  101-112 — Kriegsge- 
brauch,  pp.  18-22 — Holland,  War,  Nos.  59-62 — EoUn-Jaequemyns 
in  R.I.,  II.  (1870)  pp.  659  and  674,  III.  (1871)  pp.  297-307. 

Assault,  §  155.  Assault  is  the  rush  of  an  armed  force  upon 

Bombard-   enemy   forces  in  the  battlefield,  or  upon  intrench- 
when         ments,  fortifications,  habitations,    villages  or  towns, 
lawful.       such  rushing  force  committing  every  violence  against 
opposing   persons    and   destroying   all  impediments. 

^  See  Hall,  §   186,  who    gives  the  beginning   of  the    nineteenth 

in  nuce  a  good  survey  of  the  doc-  century, 
ti'ine    and     practice    of    general         ^  See  above,  §  116. 
deA  astation  from  Grotius  down  to 
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Siege  is  called  the  surrounding  and  investing  of  an 
enemy  locality  by  an  armed  force,  cutting  off  those 
inside  from  all  communication  for  the  purpose  of 
starving  them  into  surrender  or  for  the  purpose  of 
attacking  the  invested  locality  and  taking  it  by 
assault.  Bombardment  is  the  throwing  of  shot  and 
shell  upon  persons  and  things  by  artillery.  Siege 
may  be  accompanied  by  bombardment  and  assault, 
but  this  is  not  necessary,  since  a  siege  may  be  carried 
out  by  mere  investment  and  starvation  caused  there- 
by. Assault,  siege,  and  bombardment  are  severally 
and  jointly  perfectly  legitimate  means  of  warfare.^ 
Bombardment  as  well  as  assault,  if  taking  place  on 
the  battlefield,  need  no  special  discussion,  as  they  are 
allowed  under  the  same  circumstances  and  conditions 
as  force  in  general  is  allowed.  The  question  here  is 
only  under  what  circmstances  assault  and  bombard- 
ment are  allowed  outside  the  battlefield.  The  answer 
is  indirectly  given  by  article  25  of  the  Hague  Eegula- 
tions,  where  it  is  categorically  enacted  that  "  the 
attack  or  bombardment  of  towns,  villages,  habitations, 
or  buildings,  which  are  not  defended,  is  prohibited." 
Siege  is  not  specially  mentioned,  because  no  belli- 
gerent would  dream  of  besieging  an  undefended 
locality,  and  because  siege  of  an  undefended  town 
would  involve  unjustifiable  violence  against  enemy 
persons  and,  therefore,  be  unlawful.  Be  this  as  it 
may,  the  fact  that  now  defended  localities  only  may 
be  bombarded,  involves  a  decided  advance  on  the 
former  condition  of  International  Law.     For  it  was 


'  The  assertion  of  some  writers  besiegers  to   starve  the    besieged 

—see,  for  instance,  Pillet,  pp.  104-  into  surrender  is  not   based  upon 

107,  and  Merignhac,  p.  173 — that  a  recognised  rule  of    the  Law  of 

bombardment  is  lawful  only  after  Nations, 
an  ixnsuccessful   attempt  of   the 
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formerly  asserted  by  many  writers  ^  and  military 
experts  that,  for  certain  reasons  and  purposes,  un- 
defended localities  could  exceptionally  be  bombarded 
also.  But  it  must  be  specially  observed  that  it 
matters  not  whether  the  defended  locality  is  fortified 
or  not,  since  an  unfortified  place  can  likewise  be 
defended."  And  it  must  be  mentioned  that  nothing 
prevents  a  belligerent  who  has  taken  possession  of  an 
undefended  fortified  place  from  destroying  the  forti- 
fications by  bombardment  as  well  as  by  other  means. 

Assault,  §   156.  No  special  rules  of  International  Law  exist 

carTied       ^^^^1  regard  to  the  mode  of  carrying  out  an  assault. 

out.  Therefore,  only  the  general  rules  respecting  offence 

and  defence  find  application.  It  is  in  especial  not  ^ 
necessary  to  notify  an  assault  to  the  authorities  of 
the  respective  locality,  or  to  request  them  to  sur- 
render before  making  an  assault.  That  an  assault 
may  or  may  not  be  accompanied  or  preceded  by  a 
bombardment,  need  hardly  be  mentioned,  nor  that 
by  article  28  of  the  Hague  Eegulations  pillage  of 
towns  taken  by  assault  is  now  expressly  prohibited. 

Siege,  how  §  1 57.  With  regard  to  the  mode  of  carrying  out 
siege  without  bombardment  no  special  rules  of  Inter- 
national Law  exist,  and  here  too  only  the  general 
rules  respecting  offence  and  defence  find  application. 
Therefore,  an  armed  force  besieging  a  town  can,  for 
instance,  cut  off"  the  river  which  supplies  the  drink- 
ing water  to  the  besieged,  but  they  are  not  allowed 
to  poison^  such  river.  And  it  must  be  specially 
observed  that  no  rule  of  law  exists  which  obliges  a 
besieging  force  to  allow  all  non-combatants,  or  only 
women,  children,  the  aged,  the  sick  and  wounded, 

*  See,  for  instance,  Lueder  in  '  This  becomes  indirectly   ap- 
Holtzendorff,  IV.  p.  451.  parent    from    article    26    of    the 

*  See  HoUs,  The  Peace  Confer-  Hague  Eegulations. 
ence  at  the  Hague  (1900),  p.  152.  **  See  above,  §  1 10. 


carried 
out. 
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or  subjects  of  neutral  Powers,  to  leave  the  besieged 
locality  unmolested.  Although  such  permission^  is 
sometimes  granted,  it  is  in  most  cases  refused,  because 
the  fact  that  non-combatants  are  besieged  together 
with  the  combatants,  and  that  they  have  to  endure 
the  same  hardships,  may,  and  very  often  does,  exercise 
a  pressure  upon  the  authorities  to  surrender. 

That  diplomatic  envoys  of  neutral  Powers  may  not 
be  prevented  from  leaving  a  besieged  town  is  a  con- 
sequence of  their  exterritoriality.     However,  if  they 
voluntarily  remain,  can  they  claim  an  uncontrolled^ 
communication  with  their  home  State  by  correspon- 
dence   and   couriers?     When  Mr.    Washburne,    the 
American  diplomatic  envoy  at  Paris  during  the  siege 
of  that  city  in  1870  by  the  Germans,  claimed  the 
right  of  sending   a   messenger   with   despatches   to 
London  in  a  sealed  bag  through  the  German  lines. 
Count  Bismarck  declared  that  he  was  ready  to  allow 
foreign  diplomatists  in  Paris  to  send  a  courier  to  their 
home  States  once  a  week,  but  only  under  the  con- 
dition that  their  despatches  were  open   and  did  not 
contain  any  remarks  concerning  the  war.     Although 
the  United  States  and  other  Powers  protested.  Count 
Bismarck   did   not   alter    his   decision.     The   whole 
question  must  be  treated  as  open.^ 

§   158.  Eegarding  bombardment,  article  26  of  the  Bombard- 
Hague  Eegulations  enacts  that  the  commander  of  the  carried 
attacking  forces  shall  do  all   he   can  to   notify   his  °"*- 
intention  to  resort  to  bombardment.     But  it  must  be 
emphasised  that  a  strict  duty  of  notification  for  all 
cases  of  bombardment  is  thereby  not  imposed,  since 

^  Thus    in    1870,    during     the  -  The   matter  is   discussed   by 

Franco-German  War,  the  German  Rolin- Jaequemyns    in  E.I.,  III. 

besiegers    of    Strassburg  as    well  (1871),  pp.  Z7i-2,77- 

as  of  Belfort  allowed  the  women,  '  See  above,  vol.  I.  §  399,  and 

the    children,    and    the    sick    to  Wharton,  I.  §  97. 
leave  the  besieged  fortresses. 
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it  is  only  enacted  that  a  commander  shall  do  all  he 
can  to  send  notification.  He  cannot  do  it  when  the 
circumstances  of  the  case  prevent  him,  or  when  the 
necessities  of  war  demand  an  immediate  bombard- 
ment. Be  that  as  it  may,  the  purpose  of  notification  is 
to  enable  private  individuals  inside  the  locality  to  be 
bombarded  to  seek  shelter  for  their  persons  and  for 
their  valuable  personal  property. 

Article  27  of  the  Hague  Eegulations  enacts  the 
hitherto  customary  rule  that  all  necessary  steps  must 
be  taken  to  spare  as  far  as  possible  all  buildings 
devoted  to  religion,  art,  science,  and  charity ;  further, 
hospitals  and  other  places  where  the  sick  and 
wounded  are  collected,  provided  these  buildings  and 
places  are  not  used  at  the  same  time  for  military 
purposes.  To  enable  the  attacking  forces  to  spare 
these  buildings  and  places,  the  latter  must  be  indi- 
cated by  some  particular  signs,  which  must  be 
previously  notified  to  the  attacking  forces  and  must 
be  visible  from  the  far  distance  from  which  the 
besieging  artillery  carries  out  the  bombardment.^ 

It  must  be  specially  observed  that  no  legal  duty 
exists  for  the  attacking  forces  to  restrict  bombard- 
ment to  fortifications  only.  On  the  contrary,  destruc- 
tion of  private  and  public  buildings  through  bombard- 
ment has  always  been  and  is  still  considered  lawful,  as 
it  is  one  of  the  means  to  impress  upon  the  authorities 
the  advisability  of  surrender.     Some  writers  -  assert 

1  No  siege  takes  place  without  the  besiegers  do  not  intentionally 
the  besieged  accusing  the  be-  aim  at  them.  That  the  forces  of 
siegers  of  neglecting  the  rule  that  civilised  States  intentionally  de- 
buildings  devoted  to  religion,  art,  stroy  such  buildings,  I  cannot 
charity,  the  tending  of  the  sick,  believe. 

and  the  hke,  must  be  spared  ^  See,  for  instance,  Pillet,  pp. 
during  bombardments.  The  fact  104-107;  Bluntschli,  §  554 a;  Me- 
is  that  in  case  of  a  bombard-  rignhac,  p.  180.  Vattel  (III.  §  169) 
ment  the  destruction  of  such  does  not  deny  the  right  to  bom- 
buildings  cannot  always  be  bard  the  town,  although  he  does 
avoided,  although  the  artillery  of  not  recommend  it. 
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either  that  bombardment  of  the  town,  in  contra- 
distinction to  the  fortifications,  is  never  lawful, 
or  that  it  is  only  lawful  when  bombardment  of  the 
fortifications  has  not  resulted  in  inducing  surrender. 
But  this  opinion  does  not  represent  the  actual 
practice  of  belligerents,  and  the  Hague  Eegulations 
do  not  adopt  it. 


X 

Espionage  and  Treason 


Vattel,  III.  §§  179-182— Hall,  §  188— Lawrence,  §  222— Phillimore,  III. 
§  96— Halleck,  L  pp.  571-575— Taylor,  §§  490  and  492— Wharton, 
in.  §  347— Bluntschli,  §§  563-564,  628-640— Heffter,  §  125— 
Lueder  in  Holtzendorff,  IV.  pp.  461-467— Ullmann,  §  149— Bonfils, 
Nos.  1100-1104— Despagnet,  Nos.  539,  540,  542— Pradier-Fodere, 
VI.  Nos.  2762-2768— Rivier,  II.  pp.  282-284— Calvo,  IV.  §§  21 11- 
2122— Fiore,  IIL  Nos.  1341,  1374-1376— Martens,  IL  §  116— 
Longuet,  §§  63-75— M^rignhac,  pp.  183-209— Pillet,  pp.  97-100— 
Kriegsgebrauch,  pp.  30-31— Holland,  War,  Nos.  65-67— Friede- 
mann,  "Die  Lags  der  Kriegskundschafter  und  Spione"  (1892). 

§   159.  War  cannot  be  waged  without  all  kinds  of  Twofold 
information  about  the  forces   and   the  intentions  of  ^^l^^^}^^ 

01  iLspion- 

the  enemy  and  about  the  character  of  the  country  ^se  and 
within  the  zone  of  military  operations.  To  obtain 
the  necessary  information,  it  has  always  been  con- 
sidered lawful  on  the  one  hand  to  employ  spies,  and, 
on  the  other,  to  make  use  of  the  treason  of  enemy 
soldiers  or  private  enemy  subjects,  whether  they  were 
bribed^  or  offered  the  information  voluntarily  and 
gratuitously.  Article  24  of  the  Hague  Eegulations 
enacts  the  old  customary  rule  that  the  employment 
of  methods  necessary  to  obtain  information  about  the 

*  Some  writers  maintain,  how-     enemy    soldiers    into    espionage  • 
ever,  that  it  is  not  lawful  to  bribe     see  below,  §  162. 
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enemy    and   the   country    is   considered    allowable. 
However,  the  fact  that  these  methods  are  lawful  on 
the  part  of  the  belligerent  who  employs  them  does 
not  prevent  the  punishment  of  such  individuals  as  are 
engaged  in  procuring  information.     Although  a  bel- 
ligerent acts  lawfully  in  employing  spies  and  traitors, 
the  other  belligerent,  who  punishes  spies  and  traitors, 
acts  likewise  lawfully.     Indeed,  espionage  and  treason 
bear   a  twofold   character.       For   persons    commit- 
ting  acts   of  espionage  or  treason  are — as  will  be 
shown  below  in  §  255 — considered  war  criminals  and 
may  be  punished,  but  the  employment  of  spies  and 
traitors  is  considered  lawful  on  the  part  of  the  belli- 
gerents. 
Espionage       §   i6o.  Espionage  must  not  be  confounded,  first, 
distrn^^'   with  scouting,  and,  secondly,  with  despatch-bearing, 
tionto       According  to  article   29  of  the  Hague  Eegulations, 
and  espionage  is  the  act  of  a  soldier  or  another  individual 

beanng.^  who  clandestinely,  or  under  false  pretences,  seeks  to 
obtain  information  in  the  zone  of  belligerent  opera- 
tions with  the  intention  of  communicating  it  to  the 
other  party.  Therefore,  soldiers  not  in  disguise,  who 
penetrate  into  the  zone  of  operations  of  the  enemy, 
are  not  spies.  They  are  scouts  who  enjoy  all  privi- 
leges of  the  members  of  armed  forces,  and  they  must, 
when  captured,  be  treated  as  prisoners  of  war.  Like- 
wise, soldiers  or  civilians  charged  with  the  delivery 
of  despatches  for  their  own  army  or  for  that  of  the 
enemy  and  carrying  out  their  mission  openly  are  not 
spies.  And  it  matters  not  whether  despatch-bearers 
make  use  of  balloons  or  of  other  means  of  communi- 
cation. Thus,  a  soldier  or  civilian  trying  to  carry 
despatches  from  a  force  besieged  in  a  fortress  to  other 
forces  of  the  same  beUigerent,  whether  making  use 
of  a  balloon  or  riding  or  walking  at  night  time,  may 
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not  be  treated  as  a  spy.  On  the  other  hand,  spying 
may  well  be  carried  out  by  despatch-bearers  or  by 
persons  in  a  balloon,  whether  they  make  use  of  the 
balloon  of  a  despatch-bearer  or  rise  specially  in  a 
balloon  for  the  purpose  of  spying/  The  mere  fact 
that  a  balloon  is  visible  does  not  exclude  the  treat- 
ment of  such  persons  as  spies,  since  spying  may, 
quite  as  well  as  clandestinely,  take  place  under  false 
pretences.  But  special  care  must  be  taken  to  really 
prove  the  fact  of  espionage  in  such  cases,  for  an 
individual  carrying  despatches  \s  prima  facie  not  a 
spy  and  must  not  be  treated  as  a  spy  until  proved  to 
be  such. 

A  remarkable  case  of  alleged,  but  not  real,  espion- 
age is  that  of  Major  Andre,  which  occurred  in  1780 
during  the  American  War  of  Independence.  The 
American  General  Arnold,  who  was  commandant  of 
West  Point,  on  the  North  River,  intended  to  desert 
the  Americans  and  to  join  the  British  forces.  He 
opened  negotiations  with  Sir  Henry  Clinton  for 
the  purpose  of  surrendering  West  Point,  and  Major 
Andre  was  commissioned  by  Sir  Henry  Clinton  to 
make  the  final  arrangements  with  Arnold.  One  night, 
meeting  Arnold  outside  both  the  American  and 
British  lines,  Andr^  did  not  return  the  way  he  came, 
but,  after  having  changed  his  uniform  for  plain  clothes 
and  been  furnished  with  a  passport  under  the  name 
of  John  Anderson  by  Arnold,  undertook  to  return 
through  the  American  lines.  He  was  caught,  con- 
victed as  a  spy,  and  hanged.  As  Andre  actually  was 
not  a  spy,  his  conviction  for  espionage  was  not 
justified,  and  if  such  a  case  occurred  nowadays, 
article  29  of  the  Hague  Regulations  would  certainly 
prevent  a  conviction  for  espionage.     Be  that  as  it 

^  See  below,  §  356  (4),  concerning  wireless  telegraphy. 
VOL.    H.  M 
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may,   George   III.  considered  Andre  a  martyr,   and 
honoured  his  memory  by  granting  a  pension  to  his 
mother  and  a  baronetcy  to  his  brother.^ 
Punish-  §  i6i.  The  usual  punishment  for  spying  is  hanging 

Es^ion-      or   shooting,   but   less   severe   punishments   are,    of 
*ee-  course,  admissible  and  sometimes  enforced.      How- 

ever this  may  be,  according  to  article  30  of  the  Hague 
Eegulations  a  spy  cannot  be  punished  without  a  trial 
before  a  court-martial.  And  according  to  article  31 
of  the  Hague  Eegulations  a  spy  who  is  not  captured 
in  the  act  but  rejoins  the  army  to  which  he  belongs, 
and  is  subsequently  captured  by  the  enemy,  cannot 
be  punished  for  his  previous  espionage  and  must  be 
treated  as  a  prisoner  of  war.  No  regard,  however, 
is  paid  to  the  status,  rank,  position,  or  the  motive  of 
a  spy.  He  may  be  a  soldier  or  a  civilian,  an  officer 
or  a  private.  He  may  be  following  instructions  of 
superiors  or  acting  on  his  own  initiative  from 
patriotic  motives.  A  case  of  espionage,  remarkable 
on  account  of  the  position  of  the  spy,  is  that  of  the 
American  Captain  Nathan  Hale,  which  occurred  in 
1776.  After  the  American  forces  had  withdrawn 
from  Long  Island,  Captain  Hale  recrossed  under 
diss^uise  and  obtained  valuable  information  about  the 
English  forces  that  had  occupied  the  island.  But  he 
was  caught  before  he  could  rejoin  his  army,  and  he 
was  executed  as  a  spy.^ 
Treason.  §  1 62.  Trcasou  may  be  committed  by  a  soldier  or 
an  ordinary  subject  of  a  belligerent,  but  it  may  also 
be  committed  by  an  inhabitant  of  an  occupied 
enemy  territory  or  even  by  the  subject  of  a  neutral 
State  transitorily  staying  there,  and  it  can  take  place 

^  See   Phillimore,   III.   §   106 ;  Captain  Jokki,  which  is  reported 

Halleck,   I.   p.    575;    Rivier,   II.  as  a  case  of  espionage,  but  is  really 

p^  284.  ^  case  of  treason,  will  be  discussed 

^  The  case  of  Major  Jokok  and  below  in  §  255. 
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after  an  arrangement  with  the  favoured  belligerent 
or  without  such  an  arrangement.  In  any  case 
a  belligerent  making  use  of  treason  acts  lawfully, 
although  the  Hague  Eegulations  do  not  mention  the 
matter  at  all.  But  treason  may  be  embodied  in 
many  acts  of  different  sorts ;  the  possible  cases  of 
treason  and  its  punishment  will  be  discussed  below  in 
§  255.  However,  although  it  is  generally  recognised 
that  such  belligerent  acts  lawfully  as  makes  use  of 
the  offer  of  a  traitor,  the  question  is  controverted  ^ 
whether  a  belligerent  acts  lawfully  who  bribes  a 
commander  of  an  enemy  fortress  into  surrender, 
incites  enemy  soldiers  to  desertion,  bribes  enemy 
officers  for  the  purpose  of  getting  important  informa- 
tion, incites  the  enemy  subjects  to  rise  against  the 
legitimate  Government,  and  the  like.  If  the  rules  of 
the  Law  of  Nations  are  formulated,  not  from  doc- 
trines of  book-writers,  but  from  what  is  done  by  the 
belligerents  in  practice,  it  must  be  asserted  that  all 
such  acts,  ugly  and  immoral  as  they  are,  are  not 
considered  illegal  according  to  the  Law  of  Nations. 

^  See  Vattel,  III.  §  180;  Heff-  Longuet,  §  52  ;  Merignhac,  p.  188, 
ter,§  125  ;  Taylor,§49o;  Ullmann,  and  others,  See  also  below,  §  164. 
§  149  (8) ;  Martens,  II.  §  no  (8) ; 
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Character 
of  Ruses 
of  War. 


Different 
kinds  of 
Strata- 
gems. 


XI 

EUSES 

Grotius,  III.  c,  I,  §§  6-18 — Bjnkershoek,  Quaest.  jur.  publ.  I.  c.  i  — 
Vattel,  III.  §§  177-178 — Hall,  §  187 — Lawrence,  §  230 — Phillimore, 
III.  §  94— Halleck,  I.  pp.  566-571— Taylor,  §  488— Bluntschli, 
§§  565-566 — Heffter,  §  125 — Lueder  in  Holtzendorff,  IV.  pp. 
457-461 — XJllmann,  §  149 — Bonfils,  Nos.  1073-1075 — Despagnet, 
No.  530 — Pradier-Fodere,  VI.  Nos.  2759-2761 — Eivier,  II.  p.  261 
— Calvo,  IV.  §§  2106-21 10 — Fiore,  III,  Nos.  1 334-1 339— Longuet, 
§§  53-56 — Merignhac,  pp.  165-168 — Pillet,  pp.  93-97 — Kriegsge- 
brauch,  pp.  23-24 — Holland,  "War,  Nos.  63-64 — Brocher  in  R.I., 

V.  (1873)  pp-  325-329- 

§  163.  Ruses  of  war  or  stratagems  are  deceit  em- 
ployed during  military  operations  for  the  purpose 
of  misleading  the  enemy.  Such  deceit  is  of  great 
importance  in  war,  and,  just  as  belligerents  are 
allowed  to  employ  all  methods  of  obtaining  informa- 
tion, so  they  are,  on  the  other  hand,  allowed,  and 
article  24  of  the  Hague  Regulations  confirms  this,  to 
employ  all  sorts  of  ruses  for  the  purpose  of  deceiving 
the  enemy.  Very  important  objects  may  be  attained 
through  ruses  of  war,  as,  for  instance,  the  surrender 
of  a  force  or  of  a  fortress,  the  evacuation  of  territory 
held  by  the  enemy,  the  withdrawal  from  a  siege,  the 
abandonment  of  an  intended  attack,  and  the  like. 
But  ruses  of  war  are  also  employed,  and  are  very 
often  the  decisive  factor,  during  battles. 

§  164.  Of  ruses  there  are  so  many  kinds  that  it  is 
impossible  to  enumerate  and  classify  them.  But  to 
illustrate  what  acts  are  done  under  the  cloak  of  ruse 
some  instances  may  be  given.  Now,  it  is  hardly 
necessary  to  mention  the  laying  of  ambushes  and 
traps,  the  masking  of  military  operations  such  as 
marches  or  the  erection  of  batteries  and   the  like, 
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the  feigning  of  attacks  or  flights  or  withdrawals,  the 
carrying  out  of  a  surprise,  and  other  stratagems  em- 
ployed every  day  in  war.  But  it  is  important  to 
know  that,  when  useful,  feigned  signals  and  bugle- 
calls  may  be  ordered,  the  watchword  of  the  enemy 
may  be  used,  deceitful  intelligence  may  be  dissemi- 
nated,^ the  signals  and  the  bugle-calls  of  the  enemy 
may  be  mimicked  ^  to  mislead  his  forces.  And  even 
such  ugly  acts  ^  as  bribery  of  enemy  commanders 
and  officials  in  high  position  and  secret  seduction  of 
enemy  soldiers  to  desertion  and  of  enemy  subjects 
to  insurrection,  are  frequently  committed,  although 
many  writers  protest.  As  regards  the  use  of  the 
national  flag,  the  military  ensigns,  and  the  uniforms 
of  the  enemy,  theory  and  practice  are  unanimous  in 
rejecting  it  during  actual  attack  and  defence,  since 
the  principle  is  considered  inviolable  that  during 
actual  fighting  belligerent  forces  ought  to  be  certain 
who  is  friend  and  who  is  foe.  But  many^  publicists 
maintain  that  until  the  actual  fighting  begins  belli- 
gerent forces  may  by  way  of  stratagem  make  use  of 
the  national  flag,  military  ensigns,  and  uniforms  of 
the  enemy.  Article  23  {f)  of  the  Hague  Regulations 
does  not  prohibit  any  and  every  use  of  these  symbols, 
but  only  their  improper  use,  thus  leaving  the  ques- 
tion open,^  what  use  is  a  proper  one  and  what  not. 

1  See  the  examples  quoted  by  and    uniforms,    even    before    an 

Pradier-Fodere,  VI.  No.  2761.  actual   attack,  is   daily  growing; 

-  See  Pradier-Fodere,  VI.  No.  see,  for  instance,  Lueder  in  Holt- 

2760.  zendorff,  IV.  p.  458;  Merignhac, 

^  The  point  has  been  discussed  p.    166;  Pradier-Fodere,  VI.   No. 

above  in  §  162.  2760;  Bonfils,  No.   1074;  Kriegs- 

*  See,  for  instance.  Hall,  §  187;  gebrauch,  p.  24.     As  regards  the 

BluntschJi,  §  565  ;  Taylor,  §  488 ;  use  of  the  enemy  Hag  on  the  part 

Calvo,  IV.  No.  2106;  Pillet,  p.  95;  of  men-of-war,  see  below,  in  §  211. 

Longuet,  §  54.     But,  on  the  other  '  Some  writers   maintain  that 

hand,   the   number   of    publicists  article  23  (/)  of  the  Hague  Eegu- 

who   consider  it  illegal  to   make  lations    has   settled    the    contro- 

use  of   the   enemy  flag,  ensigns,  versy,  but   they  forget   that   this 
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Those  who  have  hitherto  taught  the  admissibility  of 
the  use  of  these  symbols  outside  actual  fighting  can 
correctly   maintain   that   the   quoted  article  23  (/) 
does  not  prohibit  it.^ 
strata-  §  1 65.  Stratagems  must  be  carefully  distinguished 

contradis-  from  Perfidy,  siucc  the  former  are  allowed,  whereas 
Perfid°"*°  *^®  latter  is  prohibited.  Halleck  (I.  p.  566)  cor- 
rectly formulates  the  distinction  by  laying  down  the 
principle  that,  whenever  a  belligerent  has  expressly 
or  tacitly  engaged  and  is  therefore  bound  by  a  moral 
obligation  to  speak  the  truth  to  an  enemy,  it  is 
perfidy  to  deceive  the  latter's  confidence,  because  it 
contains  a  breach  of  good  faith.  Thus  a  flag  of  truce 
or  the  cross  of  the  Geneva  Convention  must  never  be 
made  use  of  for  a  stratagem,  capitulations  must  be 
carried  out  to  the  letter,  the  feigning  of  surrender  for 
the  purpose  of  alluring  the  enemy  into  a  trap  is  a 
treacherous  act,  as  is  the  assassination  of  enemy  com- 
manders or  soldiers  or  heads  of  States.  On  the  other 
hand,  stratagem  may  be  met  by  stratagem,  and  a 
belligerent  cannot  complain  of  the  enemy  who  has 
so   deceived   him.      If,   for   instance,  a   spy  of  the 

article  speaks  only  of  the  improper  coats,  hats,  and  the  like.  Care 
use  of  the  enemy  ensigns  and  must  be  taken  here  that  the  soldiers 
uniform.  concerned  do  nevertheless  wear 
*  Different  from  the  use  of  the  a  fixed  distinctive  emblem  which 
enemy  uniform  for  the  purpose  of  marks  them  as  soldiers,  since 
deceit  is  the  case  when  members  otherwise  they  lose  the  privileges 
of  armed  forces  who  are  deficient  of  members  of  the  armed  forces 
in  clothes  wear  the  uniforms  of  of  the  belligerents  (see  article  i, 
prisoners  or  of  the  enemy  dead.  No.  2,  of  the  Hague  Regulations). 
If  this  is  done — and  it  always  During  the  Russo-Japanese  War 
wiU  be  done  if  necessary — such  both  belligerents  repeatedly  ac- 
distinct  alterations  in  the  uniform  cused  each  other  of  using  Chinese 
ought  to  be  made  as  make  it  appar-  clothing  for  members  of  their 
ent  to  which  side  the  soldiers  con-  armed  forces ;  the  soldiers  con- 
cerned belong  (see  Holland,  War,  cerned  apparently  were  obliged 
No.  64).  Again  different  is  the  through  lack  of  proper  clothing 
case  where  soldiers  are  through  temporarily  to  make  use  of  Chinese 
lack  of  clothing  obliged  to  wear  garments, 
apparel  of  civilians,  such  as  great- 
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enemy  is  bribed  to  give  deceitful  intelligence  to  his 
employer,  or  if  an  officer,  who  is  approached  by  the 
enemy  and  offered  a  bribe,  accepts  it  feigningly  but 
deceives  the  briber  and  leads  him  to  disaster,  no 
perfidy  is  committed. 
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Grotius,  III.  c.  6,  §  4 — Vattel,  III.  §§  197-200— Hall,  §§  1 53-161 — Law- 
rence, §  200-201 — Maine,  pp.  176-183 — Halleck,  II.  pp.  432-466 — 
Taylor,  §§568-579— Wharton,  III.  §§354-355— Bluntschli,§§  539-55 1 
— Heffter,  §§  131-132 — Lueder  in  Holtzendorff,  IV.  pp.  510-524 — 
Kliiber, §§255  -256— G. F.  Martens,  II.  § 280— Ullmann, §§  155-156 — 
Bonfils,  Nos.  1 1 56-1 1 75 — Despagnet,  Nos.  566-577 — Pradier- 
Fodere,  VII.  Nos.  2939-2988,  3019-3028— Eivier,  II.  pp.  299-306 
— Calvo,  IV.  §§  2166-2 198 — Fiore,  III.  Nos.  1454-148 1 — Martens, 
II.  §§  117-119 — Longuet,  §§  1 15-133 — Merignhac,  pp.  241-262 — 
Pillet,  pp.  237-259 — Kriegsgebrauch,  pp.  45-50 — Holland,  War, 
Nos.  68-74,  79-81 — Waxel,  "  L'armee  d'invasion  et  la  population  " 
( 1 874) — Litta,  "  L'occupazione  militare  "  ( 1 874) — Bernier,  "  De  I'oc- 
cupation  militaire  en  temps  de  guerre"  (1884) — Corsi,  "L'occupa- 
zione militare  in  tempo  di  guerra  e  le  relazione  internazionale  che 
ne  derivano"  (2ndedit.  1886) — Bray,  "De  I'occupation  militaire  en 
temps  de  guerre,  &c."  (1891) — Magoon,  "  Law  of  Civil  Government 
under  Military  Occupation  "  (2nd  edit.  1900) — Lorriot,  "  De  la  nature 
de  I'occupation  de  guerre  "  (1903) — Rolin-Jaequemyns  in  E.I.,  II. 
(1870),  p.  666,  and  III.  1871)  p.  311— Loning  in  R.I.,  IV.  (1872), 
p.  622,  and  V.  (1873),  P'  69. 

§  166.  If  a   belligerent   succeeds  in  occupying  a  occupa- 
part  or  even  the  whole  of  the  enemy  territory,  he  JjJ'mof^" 
has  realised  a  very  important  aim  of  warfare.     He  Warfare 
can  now  not  only  make  use  of  the  resources  of  the 
enemy  country  for  military  purposes,  but  can  also 
keep  it  for  the  time  being  as  a  pledge  of  his  military 
success,  and   thereby   impress    upon  the  enemy  the 
necessity  of  submitting  to  terms  of  peace.     And  in 
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regard  to  occupation,  International  Law  respecting 
warfare   has    progressed    more   than   in   any   other 
department.     In  former  times  enemy  territory  that 
was  occupied   by  a  belligerent  was  in  every  point 
considered  his  State  property,  with  which  and  with 
the  inhabitants  therein  he  could  do  what  he  liked. 
He  could  devastate  the  country  with  fire  and  sword, 
appropriate  all  public  and  private  property  therein, 
kill  the  inhabitants,  or  take  them  away  into  captivity, 
or  make  them  take  an  oath  of  allegiance.     He  could, 
even  before  the  war  was  decided  and  his  occupation 
was  definitive,  dispose  of  the  territory  by  ceding  it  to 
a  third  State,  as,  for  instance,  happened  during  the 
Northern  War  (i  700-1 71 8),  when  in  171 5  Denmark 
sold  the  occupied  Swedish  territories  of  Bremen  and 
Verden  to  Hanover.     That  an  occupant  could  force 
the  inhabitants  of  the  occupied    territory  to   serve 
in  his  own  army  and  to  fight  against  their  legiti- 
mate sovereign,  was  indubitable.     Thus,  during  the 
Seven  Years'  War,  Frederick  II  of  Prussia  repeatedly 
made    forcible   levies   of  thousands    of   recruits    in 
Saxony,  which  he  had   occupied.      But  during  the 
second  half  of  the  eighteenth  century  things  gradually 
began  to  undergo  a  change.     The  distinction  between 
mere  temporary  military  occupation  of  territory,  on 
the  one  hand,  and,  on  the  other,  real  acquisition  of 
territory  through  conquest  and  subjugation,  became 
more  and  more  apparent,  since  Vattel  (HI.  §  197) 
had  drawn  attention  to  it.     However,  it  was  not  till 
long   after  the  Napoleonic  wars   in  the    nineteenth 
century    that  the   consequences   of  this    distinction 
were  carried  to  their  full  extent  by  the  theory  and 
practice  of  International  Law.     The  first  to  do  this 
was  Heffter  (§  131),  whose  treatise  made  its  appear- 
ance in   1844.     And  it  is  certain  that  it  took  the 
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whole  of  the  nineteenth  century  to  develop  such 
rules  regarding  occupation  as  are  now  universally 
recognised  and  in  many  respects  enacted  by  articles 
42-56  of  the  Hague  Eegulations. 

In   so   far  as  these  rules  touch  upon  the  special 
treatment  of  persons  and  property  of  the  inhabitants 
of  and    public   property   situated   within    occupied 
territory,   they  have  already  been  taken   into   con- 
sideration above  in  §§  107-154.     What  concerns  us 
here    are   the   rights   and   duties   of  the  occupying 
belligerent  in  relation  to  his  political  administration 
of  the  territory  and  to  his  political  authority  over  its 
inhabitants.^     The  principle  underlying  these  modern 
rules  is  that,  although  the  occupant  does  in  no  wise 
acquire  sovereignty  over  such  territor}''  through  the 
mere  fact  of  having  occupied  it,  he  actually  exercises 
for  the  time  being  a  military  authority  over  it.     As 
he   prevents  thereby  the  legitimate  Sovereign  from 
exercising  his  authority  and  claims  obedience  for  him- 
self from   the   inhabitants,  he   has   to   administrate 
the    country   not    only   in    the   interest  of  his    own 
military  advantage,  but  also,  as  far  as  possible  at 
least,  for  the  public  benefit  of  the  inhabitants.     Thus 
the  present  International  Law  not  only  gives  certain 
rights  to  an  occupant,  but  also  imposes  certain  duties 
upon  him. 

§   167.  Since  an  occupant,  although  his  power  is  Occupa- 
merely  military,  has  certain  rights    and  duties,  the  effrctld^° 

^  Most  treatises,  especially  all  quisitions  and  contributions,  de- 
the  French,  treat  under  the  head-  struction  of  public  and  private 
ing  "occupation"  not  only  of  property,  violence  against  private 
the  rights  and  duties  of  an  occu-  enemy  subjects  and  enemy  offi- 
pant  concerning  the  political  ad-  cials.  These  matters  have,  how- 
ministration  of  the  country  and  ever,  nothing  to  do  with  occupa- 
the  political  authority  over  the  tion,  but  arc  better  discussed  in 
inhabitants,  but  also  of  other  connexion  with  the  means  of  land 
matters,  such  as  appropriation  of  warfare  ;  see  above,  §§  107-154. 
public  and  private   property,  re- 
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lirst  question  to  deal  with  is,  when  and  under  what 
circumstances  a  territory  must  be  considered  occu- 
pied.y  Now  it  is  certain  that  mere  invasion  is  not 
yet  occupation.  A  small  belligerent  force  may  raid 
an  enemy  territory  without  establishing  any  admini- 
stration, but  quickly  rush  on  to  some  place  in  the 
interior  for  the  purpose  of  reconnoitring,  of  destroy- 
ing a  bridge  or  dep6t  of  munitions  and  provisions, 
and  the  like,  and  quickly  withdraw  after  having 
reahsed  its  purpose.  Although  it  may  correctly  be 
asserted  that,  as  long  and  in  so  far  as  such  raiding 
force  is  in  possession  of  a  locality  and  sets  up  a 
temporary  administration  therein,  it  occupies  this 
locality,  yet  it  certainly  does  not  occupy  the  whole 
territory,  and  even  the  occupation  of  such  locality 
ceases  the  moment  the  force  leaves  it  behind.  Article 
42  of  the  Hague  Regulations  enacts  now  that  territory 
is  considered  occupied  when  it  is  actually  placed 
under  the  authority  of  the  hostile  army,  and  that 
such  occupation  applies  only  to  the  territory  where 
such  authority  is  established  and  in  a  position  to 
assert  itself.  This  definition  of  occupation  is  not  at 
all  precise,  but  it  is  as  precise  as  a  legal  definition  of 
such  kind  of  fact  as  occupation  can  be.  If,  as  some 
publicists  ^  maintain,  only  such  territory  were  actually 
occupied,  in  which  every  part  is  held  by  a  sufficient 
number  of  soldiers  to  enforce  immediately  and  on  the 
very  spot  the  authority  of  an  occupant,  an  effective 
occupation  of  a  large  territory  would  simply  be 
impossible,  since  then  not  only  in  every  town,  village, 
and  railway  station,  but  also  in  every  isolated  habita- 
tion and  hut  the  presence  of  a  sufficient  number  of 


^  See,  for  instance,  Hall,  §  161.  the  Brussels  Conference  of  1874 
This  was  also  the  standpoint  of  the  when  the  Declaration  of  Brussels 
delegates  of  the  smaller  States  at     was  drafted. 
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soldiers  would  be  necessary.  Eeasonably  no  other 
conditions  ought  to  be  laid  down  as  regards  effective 
occupation  in  war  than  those  under  which  in  time  of 
peace  a  Sovereign  is  able  to  assert  his  authority  over 
a  territory.  What  these  conditions  are  is  a  question 
of  fact  which  is  to  be  answered  according  to  the 
merits  of  the  single  case.  If,  when  the  legitimate 
Sovereign  is  prevented  from  exercising  his  powers, 
the  occupant  is  in  the  position  to  assert  his  autho- 
rity and  actually  establishes  an  administration  over 
a  territory,  it  matters  not  with  what  means  and 
in  what  ways  his  authority  is  exercised.  For 
instance,  when  in  the  centre  of  a  territory  a  larger 
force  is  established  from  which  constantly  flying 
columns  are  sent  round  the  territory,  such  territory 
is  indeed  effectively  occupied,  provided  there  are 
no  enemy  forces  present,  and,  further,  provided 
these  columns  can  really  keep  the  territory  concerned 
under  control.^  Again,  when  an  army  is  marching 
on  through  enemy  territory,  taking  possession  of  the 
lines  of  communication  and  the  open  towns,  sur- 
rounding the  fortresses  with  a  besieging  force,  and 
disarming  the  inhabitants  in  open  places  of  habita- 
tion, the  whole  territory  left  behind  the  army  is 
effectively  occupied,  provided  some  kind  of  admini- 
stration is  established,  and  further  provided  that,  as 
soon  as  it  becomes  necessary  to  assert  the  authority 
of  the  occupant,  a  sufficient  force  can  within  reason- 
able time  be  sent  to  the  locality  affected.  The  con- 
ditions vary  with    those  of  the  country  concerned. 

^  Tjiis  is  not  identical  with  so-  stance,  when  he  actually  occupies 

caMea  constructive  occupation,  but  only  the  capital  of  alarge  province, 

is  really  effective  occupation.     An  and   proclaims  to   have    thereby 

occupation  is  constructive  only  if  occupied  the  whole  of  the  province, 

an  invader   declares   districts  as  although  he  does  not  take  any  steps 

occupied   over  which  he  actually  to  exercise  control  over  it. 
does  not  exercise  control — for  in- 
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When  a  vast  country  is  thinly  populated,  a  smaller 
force  is  necessary  to  occupy  it,  and  a  smaller  number 
of  centres  need  be  garrisoned  than  in  the  case  of 
a  thickly  populated  country.  Thus,  the  occupation 
of  the  former  Orange  Free  State  and  the  former 
South  African  Eepublic  became  effective  in  1901 
some  time  after  their  annexation  by  Great  Britain 
and  the  degeneration  of  ordinary  war  into  guerilla 
war,  although  only  about  250,000  British  soldiers  had 
to  keep  up  the  occupation  of  a  territory  of  about 
500,000  square  miles.  The  fact  that  all  the  towns 
and  all  the  lines  of  communication  were  in  the  hands 
and  under  the  administration  of  the  British  army, 
that  the  inhabitants  of  smaller  places  were  taken 
away  into  concentration  camps,  that  the  enemy 
forces  were  either  in  captivity  or  routed  into  com- 
paratively small  guerilla  bands,  and  finally,  that 
wherever  such  bands  tried  to  make  an  attack,  a 
sufficient  British  force  could  within  reasonable  time 
make  its  appearance,  was  quite  sufficient  to  assert 
British  authority  ^  over  that  vast  territory,  although 
it  took  more  than  a  year  before  peace  was  finally 
established. 

It  must  be  emphasised  that  the  rules  regarding 
effective  occupation  must  be  formulated  from  the 
basis  of  actual  practice  quite  as  much  as  rules  re- 
garding other  matters  of  International  Law.  Those 
rules  are  not  authoritative  which  theorists  lay  down, 

^  The  annexation  of  the  Orange  proclaimed  the  annexation  at  such 

Free  State  dates   from    May  24,  early  dates.     But  there  ought  to 

1900,    and    that    of     the     South  be  no  doubt  that  the  occupation 

African  Republic  from  September  became  effective  some  time  after- 

I,  1900.     It  may  well  be  doubted  wards,  in  1901.    See,  however,  Sir 

whether  at  these  dates  the  occu-  Thomas     Barclay    in     the     Law 

pation  of  the  territories  concerned  Quarterly   Review,    XXL    (1905), 

was  already  so  complete  as  to  be  p.  307,  who  asserts  the  contrary ; 

called   effective  ;  and  the  British  see  also,  below,  p.  278,  note  3,  and 

Government   ought  not   to   have  p.  279,  note  i . 
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but  those  which  are  abstracted  from  actual  practice 
of  warfare  unopposed  by  the  Powers.^ 

§  168.  Occupation  comes  to  an  end  when  an  occupa- 
occupant  withdraws  from  a  territory  or  is  driven  ended.  ^° 
out  of  it.  Thus,  occupation  of  a  territory  ceases 
and  remains  only  over  a  limited  area  if  the  forces 
occupying  a  territory  are  drawn  into  a  fortress  on 
that  territory  and  are  there  besieged  by  the  re- 
advancing  enemy,  or  if  the  occupant  concentrates 
his  forces  in  a  certain  place  of  the  territory,  with- 
drawing before  the  re-advancing  enemy.  But  occupa- 
tion does  not  cease  because  the  occupant,  after  having 
disarmed  the  inhabitants  and  having  made  arrange- 
ments for  the  administration  of  the  country,  is 
marching  on  to  meet  the  retreating  enemy,  leaving 
only  comparatively  few  soldiers  behind. 

§  169.  As  the  occupant  actually  exercises  Rights 
authority,  and  as  the  legitimate  Government  is  pre-  l^nGenerS 
vented  from  exercising  its  authority,  the  occupant  jj  ^^® 
acquires  a  temporary  right  of  administration  over 
the  respective  territory  and  its  inhabitants.  And  all 
steps  he  takes  in  the  exercise  of  this  right  must  be 
recognised  by  the  legitimate  Government  after  occu- 
pation has  ceased.  This  administration  is  in  no  wise 
to  be  compared  with  ordinary  administration,  for  it 
is  distinctly  and  precisely  military  administration. 
In  carrying  it  out  the  occupant  is,  on  the  one  hand, 
"totally  independent  of  the  Constitution  and  the  laws 
of  the  respective  territory,  since  occupation  is  an  aim 
of  warfare,  and  since  the  maintenance  and  safety  of 
his  forces  and  the  purpose  of  war  stand  in  the  fore- 
ground of  his  interest  and  must  be  promoted  under 

*  The  question  is  so  much  con-  question  must  be  referred  to  the 
troverted  that  it  is  impossible  to  literature  quoted  above  at  the  corn- 
enumerate  the  different  opinions,  inencement  of  §  166. 
Beaders  who  want  to  study  the 
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all  circumstances  and  conditions.  But,  although  re- 
garding the  safety  of  his  army  and  the  purpose  of 
war  the  occupant  is  vested  with  an  almost  absolute 
power,  he  is,  on  the  other  hand,  not  the  Sovereign  of 
the  territory,  and  he,  therefore,  has  no  right  to  make 
such  changes  of  the  laws  and  of  the  administration 
as  are  not  temporarily  necessitated  by  his  interest  in 
the  maintenance  and  safety  of  his  army  and  in  the 
realisation  of  the  purpose  of  war.  On  the  contrary, 
he  has  the  duty  of  administrating  the  country 
according  to  the  existing  laws  and  the  existing  rules 
of  administration ;  he  must  insure  public  order  and 
safety,  must  respect  family  honour  and  rights, 
individual  lives,  private  property,  religious  con- 
victions and  liberty.  Article  43  of  the  Hague 
Eegulations  enacts  the  following  rule  of  fundamental 
importance  :  "  The  authority  of  the  legitimate  Power 
having  actually  passed  into  the  hands  of  the  occu- 
pant, the  latter  shall  take  all  steps  in  his  power 
to  re-establish  and  insure,  as  far  as  possible,  public 
order  and  safety,  while  respecting,  unless  absolutely 
prevented,  the  laws  in  force  in  the  country." 
Rights  §   170.  An   occupant   having   authority  over   the 

Occupant  territory,  the  inhabitants,  whether  subjects  of  the 
regarding  enemy  or  of  neutral  States,  are  under  his  sway  and 
habitants,  havc  to  render  obedience  to  his  commands.  How- 
ever, the  power  of  the  occupant  over  the  inhabitants 
is  not  unrestricted,  since  he  is,  according  to  articles 
44  and  45  of  the  Hague  Eegulations,  prohibited  from 
compelling  them  to  take  the  oath  of  allegiance  and 
to  take  part  in  military  operations  against  their 
leo"itimate  Government.  On  the  other  hand,  he  can 
compel  them  to  take  an  oath  of  neutrality,^  and  can 

'  This  means,  of  course,  nothing    hostilities  during  the  time  of  the 
else  than  an  oath  to  abstain  from     occupation. 
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punish  them  severely  for  breaking  it.  He  can 
impose  requisitions  and  contributions  ^  upon  them, 
can  compel  them  to  render  services  as  guides,^ 
drivers,  farriers,  and  the  like.  He  can  compel  them 
to  render  services  for  the  repair  or  the  erection  of 
such  roads,  buildings,  or  other  works  as  are  necessary 
for  military  operations.^  He  can  also  collect  the 
ordinary  taxes,  dues,  and  toUs  imposed  for  the  benefit 
of  the  State  by  the  legitimate  Government.  But  in 
such  case  he  is,  according  to  article  48  of  the  Hague 
Eegulations,  obliged  to  make  the  collection,  as  far  as 
possible,  in  accordance  with  the  rules  in  existence 
and  the  assessment  in  force,  and  he  is,  on  the  other 
hand,  bound  to  defray  the  expenses  of  the  adminis- 
tration of  the  occupied  territory  on  the  same  scale  as 
that  by  which  the  legitimate  Government  was  bound. 
Whoever  does  not  comply  with  his  commands,  or 
commits  a  prohibited  act,  can  be  punished  by  him ; 
but  article  50  of  the  Hague  Eegulations  expressly 
enacts  the  rule  that  no  general  penalty,  pecuniary  or 
otherwise,  can  be  inflicted  on  the  population  on  account 
of  the  acts  of  individuals  for  which  it  cannot  he  regarded 
as  collectively  responsible.  It  must,  however,  in  face 
of  this  rule,  be  specially  observed  that  it  does  not  at 
all  prevent^  reprisals  on  the  part  of  belligerents 
occupying  enemy  territory.  In  case  acts  of  illegiti- 
mate warfare  are  committed  by  enemy  individuals  not 
belonging  to  the  armed  forces,  reprisals  may  be 
resorted  to,  although  practically  innocent  individuals 
are  thereby  punished  for  illegal  acts  for  which  they 
are  neither  legally  nor  morally  responsible — for 
instance,  when  a  village  is  burned  by  way  of  reprisals 

'  See  above,  §§  147  and  148.  ^  See  article  52  of  the  Hague 

-  This   is   generally  recognised  Regulations, 

by    theory    and    practice  ;     see  *  See  Holland,  War,  No.  75  his. 
Holland,  War,  No.  70. 
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for  a  treacherous  attack  on  enemy  soldiers  committed 
there  by  some  unknown  individuals.^  Nor  does  this 
new  rule  prevent  an  occupant  from  taking  hostages  ^ 
in  the  interest  of  the  safety  of  the  line  of  communi- 
cation threatened  by  guerillas  not  belonging  to  the 
armed  forces,  or  for  other  purposes,^  although  the 
hostage  must  suffer  for  acts  or  omissions  of  others 
for  which  he  is  neither  legally  nor  morally  re- 
sponsible. 
Position  §  171-  Since   through    occupation    the    authority 

°^  nr^™  over  the  territory  actually  passes  into  the  hands  of 
Officials  the  occupant,  he  can  for  the  time  of  his  occupation 
Municipal  deposc  all  Grovemmeut  officials  and  municipal  func- 
arie3°*^°°'  tionaries  that  have  not  withdrawn  together  with  the 
during  Oc-  i^etreatiug  enemy.  On  the  other  hand,  he  cannot 
obli(ye  them  by  force  to  administer  their  functions 
during  occupation,  if  they  refuse  to  do  so,  except 
where  a  military  necessity  for  the  administration 
of  a  certain  function  arises.  If  they  are  willing 
to  serve  under  him,  he  can  make  them  take  an 
oath  of  obedience,  but  not  of  allegiance,  and  he 
cannot  oblige  them  to  administer  their  functions 
in  his  name,  but  he  can  prevent  them  from  doing  so 
in  the  name  of  the  legitimate  Government.*  Since, 
according  to  article  43   of  the  Hague   Eegulations 

^  See  below,  §  248.  *  Many  publicists  assert  that  in 

■2  But  this  is  a  moot  point ;  see  case  an  occupant  leaves  officials 

below,  §  259.  of  the  legitimate  Government  in 

^  Belligerents   sometimes   take  office,  he  "  must  "  pay  them  their 

hostages  for  the  purpose  of  secur-  ordinary  salaries.     But  I  cannot 

incf  compliance  with  contributions,  see  that  there  is  a  customary  or 

requisitions,  and  the  like.    As  long  conventional     rule    in    existence 

as  such  hostages  obtain  the  same  concerning  this  point.     But  it  is 

treatment  as  prisoners  of  war,  the  in    an    occupant's    own    interest 

practice  seems  not  to  be  illegal,  al-  to  pay  such  salaries,  and  he  will 

though  the  Hj-gue  Regulations  do  as  a  rule   do   this.     Only  in  the 

not  mention  and  many  publicists  case  of  article  48  of  the  Hague 

condemn  it;  see  above,  p.  122,  note  Regulations  is  he  obliged  to  do 

I,  and  below,  p.  273,  note  2.  it. 
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he  has  to  secure  public  order  and  safety,  he  must 
appoint  temporarily  other  functionaries  in  case  those 
of  the  legitimate  Government  refuse  to  serve  under 
him,  or  in  case  he  deposes  them  for  the  time  of  the 
occupation. 

§  172.  The  particular  position   Courts   of  Justice  Position  of 
have  nowadays  in  civilised  countries  makes  it  neces-  jSce°^ 
sary   to   discuss   their   position   durino-  occupation.^  during Oc- 

mi  •  111  -,     ,        cupation. 

inere  is  no  doubt  that  an  occupant  can  suspend  the 
judges  as  well  as  other  officials.  However,  if  he  does 
suspend  them,  he  must  appoint  temporarily  others  in 
their  place.  If  they  are  willing  to  serve  under  him, 
he  must  respect  their  independence  according  to  the 
laws  of  the  country.  Where  it  is  necessary,  he  can 
set  up  military  Courts  instead  of  the  ordinary  Courts. 
In  case  and  in  so  far  as  he  admits  the  administration 
of  justice  by  the  ordinary  Courts,  he  can  neverthelecis, 
as  far  as  it  is  necessary  for  military  purposes  or  for  the 
maintenance  of  public  order  and  safety,  temporarily 
alter  the  laws,  especially  the  Criminal  Law,  on  the  basis 
of  which  justice  is  administered,  as  well  as  the  laws 
regarding  procedure.  He  has,  however,  no  right  to 
constrain  the  Courts  to  pronounce  their  verdicts  in  his 
name,  although  he  need  not  allow  them  to  pronounce 
verdicts  in  the  name  of  the  legitimate  Government.  As 
an  illustration  of  this  may  serve  a  case  that  happened 
during  the  Franco-German  War  in  September  1870 
after  the  fall  of  the  Emperor  Napoleon  and  the  pro- 
clamation of  the  French  Eepublic,  when  the  Court 
of  Appeal  at  Nancy  pronounced  its  verdicts  under  the 
formula  "In  the  name  of  the  French  People  and 
Government."  Since  Germany  had  not  yet  recognised 
the  French  Eepublic,  the  Germans  ordered  the  Court 

^  See   Petit,  L'Administration   de  la  justice    en   territoire   occupe 
(1900). 

VOL.  II.  N 
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to  use  the  formula  "  In  the  name  of  the  High  German 
Powers  occupying  Alsace  and  Lorraine,"  but  gave  the 
Court  to  understand  that,  if  the  Court  objected  to 
this  formula,  they  were  disposed  to  admit  another, 
and  were  even  ready  to  admit  the  formula  "  In  the 
name  of  the  Emperor  of  the  French,"  as  the  Emperor 
had  not  abdicated.  The  Court,  however,  refused 
to  pronounce  its  verdict  otherwise  than  "  In  the  name 
of  the  French  Government  and  People,"  and,  con- 
sequently, suspended  its  sittings.  There  can  be  no 
doubt  that  the  Germans  had  no  right  to  order  the 
formula  to  be  used,  "  In  the  name  of  the  High  German 
Powers  &c.,"  but  they  were  certainly  not  obliged 
to  admit  the  formula  preferred  by  the  Court ;  and  the 
fact  that  they  were  disposed  to  admit  another  formula 
than  that  at  first  ordered  ought  to  have  made  the 
Court  accept  a  compromise.  Bluntschli  (§  547) 
correctly  maintains  that  the  most  natural  solution  of 
the  difficulty  would  have  been  to  use  the  neutral 
formula  "  In  the  name  of  the  Law." 


CHAPTER  IV 

WARFARE   ON   SEA 
I 

On  Sea  Warfare  in  General 

Hall,  §  147 — Lawrence,  §§  216-217 — Maine,  pp.  1 17-122 — Manning, 
pp.  183-184— Phillimore,  III.  §  347— Twiss,  II.  §  73— Halleck,  II. 
pp.  80-82— Taylor,  §  547— Wharton,  III.  §§  342-345— Wheaton, 
§  355— Bluntschli,  §§  665-667— Heffter,  §  i39~Geffcken  in  Holt- 
zendorff,  IV.  pp.  547-548,  571-581— UUmann,  §§  159-160— Bonfils, 
Nos.  1268,  1 294- 1 338 — Despagnet,  Nos.  638-645 — Rivier,  II. 
pp.  329-335 — Calvo,  IV.  §§  2123,  2379-2410 — Fiore,  III.  Nos.  1399- 
141 3 — Fillet,  pp.  118-120— Perels,  §36 — Testa,  pp.  147-157 — Boeck, 
Nos.  3-153 — Lawrence,  Essays,  pp.  278-306 — Westlake,  Chapters, 
pp.  245-253 — Ortolan,  I.  pp.  35-50 — Hautefeuille,  I.  pp.  161-167 — 
Gessner,  Westlake,  Lorimer,  Rolin-Jaequemyns,  Laveleye,  Alberic 
Rolin,  and  Pierantoni  in  R.I.,  VII.  (1875),  PP-  256-272  and  558-656 
— Twiss,  in  R.I.,  XVI.  (1884),  pp.  1 13-137. — See  also  the  authors 
quoted  below,  p.  186,  note  2. 

§  173.  The  purpose  of  war  is  the  same  in  warfare  Aims  and 
both  on  land  and  on  sea — namely,  the  overpowering  sea 
of  the  enemy.     But  sea  warfare  serves  this  purpose  by  ^*'^^^^'® 
attempting  the  accomplishment  of  aims  which  are 
different  from  those  of  land  warfare.     Whereas  the 
aims  of  land  warfare  are  defeat  of  the  enemy  army 
and  occupation   of  the  enemy  territory,  the  aims  ^ 
of  sea  warfare  are  :  defeat  of  the  enemy  navy  ;  annihi- 
lation of  the  enemy  merchant  fleet ;  destruction   of 
enemy  coast  fortifications,  and  of  maritime  as  well  as 

'  Aims  of  sea  warfare  must  not  be  confounded  with  ends  of  war ; 
Bee  above,  §  66. 
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military  establishments  on  the  enemy  coast ;  cutting 
off  intercourse  with  the  enemy  coast ;  prevention  of 
carriage  of  contraband  and  analogous  of  contraband 
to  the  enemy ;  all  kinds  of  support  to  military 
operations  on  land,  such  as  protection  of  a  landing  of 
troops  on  the  enemy  coast ;  and,  lastly,  defence  of  the 
home  coast  and  protection  to  the  home  merchant 
fleet. ^  The  means  through  which  belligerents  in  sea 
warfare  endeavour  to  realise  these  aims  are :  attack 
on  and  seizure  of  enemy  vessels,  violence  against 
enemy  individuals,  appropriation  and  destruction  of 
enemy  vessels  and  their  goods,  requisitions  and  contri- 
butions, bombardment  of  the  enemy  coast,  cutting  of 
submarine  cables,  blockade,  espionage,  treason,  ruses, 
capture  of  neutral  vessels  carrying  contraband  and 
analogous  of  contraband. 

§  174.  As  regards  means  of  sea  warfare,  just  as 
regards  means  of  land  warfare,  it  must  be  emphasised 
that  not  every  practice  capable  of  injuring  the  enemy 
in  offence  and  defence  is  lawful.  Although  no 
regulations  regarding  the  laws  of  war  on  sea  have  as 
yet  been  enacted  by  a  general  law^-making  treaty  as  a 
pendant  to  the  Hague  Regulations,  there  are  customary 
rules  of  International  Law  in  existence  that  regulate 
this  matter.-  These  rules  are  in  many  points  identical 
with,  but  in  many  respects  differ  from,  the  rules  in  force 
regarding  warfare  on  land.  Accordingly,  the  means 
of  sea  warfare  must  be  discussed  singly  in  the  following 


^  Article  i  of  the  U.S.  Naval 
War  Code  enumerates  the  follow- 
ing as  aims  of  sea  warfare : — 
The  capture  or  destruction  of 
the  military  and  naval  forces  of 
the  enemy,  of  his  fortifications, 
arsenals,  dry  docks,  and  dock- 
yards, of  his  various  military  and 
naval  establishments,  and  of  his 
maritime  commerce ;   to  prevent 


his  procuring  war  material  from 
neutral  somrces  ;  to  aid  and 
assist  military  operations  on  land; 
to  protect  and  defend  the  national 
territory,  property,  and  sea-borne 
commerce. 

-  A  point  not  regulated  is  the 
use  of  floating  mines ;  see  below, 
§  18:. 


ON   SEA   WARFARE  IN  GENERAL  l8l 

sections.  But  blockade  and  capture  of  vessels  carry- 
ing contraband  and  analogous  of  contraband,  although 
they  are  means  of  warfare  against  an  enemy,  are  of 
such  importance  as  regards  neutral  trade  that  they 
will  be  discussed  below  in  Part  III.  §§  368-413. 

§   175.  Whereas  the  objects  against  which  means  objects  of 
of  land  warfare  may   be  directed  are  innumerable,  of^genT'^"^ 
the   circle  of   the  objects  against   which   means  of  Warfare, 
sea  warfare  are  directed  is  very  narrow,  comprising 
six  objects  only.     The  chief  object  is  enemy  vessels, 
whether   public    or   private.      The    next    is  enemy 
individuals,  with  distinction   between   those   taking 
part   in  fighting   and   others.     The   third  is  enemy 
goods  on  enemy  vessels.     The  fourth  is  the  enemy 
coast.     The     fifth    and    sixth    are    neutral   vessels 
attempting  to  break  blockade   and  carrying  contra- 
band and  analogous  of  contraband. 

§   176.  It   is  evident  that  in  those  times  when  a  Develop- 
belligerent  could  destroy  all  public  and  private  enemy  ^^^1°^ 
property  he  could  get  hold  of,  no  special  rule  existed  national 
regarding   private  enemy  ships  and  private   enemy  regarding 
property   carried    by   them    on   the   sea.     But   the  p"op^erV 
practice  of  sea  warfare  went  frequently  beyond  the  ""  s®^- 
limits  of  even  so  wide  a  right,  treating  neutral  goods 
on  enemy  ships  like  enemy  goods  and  treating  neutral 
ships  carrying    enemy  goods   like  enemy  ships.     It 
was  not  before  the  time  of  the  Consolato  del  Mare  in 
the  fourteenth  century  that  a  set  of  clear  and  definite 
rules  with  regard  to  enemy  private  vessels  and  enemy 
private  property  on  sea  in  contradistinction  to  neutral 
ships  and  neutral  goods  was  adopted.     According  to 
this  famous   collection  of  maritime  usages  observed 
by  the  communities  of  the  Mediterranean,  there  is  no 
doubt  that  a  belligerent  can  seize  and  appropriate 
all  enemy  private  ships  and  goods.     But  a  distinction 
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is  made  in  case  of  either  ship  or  goods  being  neutral. 
Although  an  enemy  ship  can  always  be  appropriated, 
neutral  goods  thereon  have  to  be  restored  to  the 
neutral  owners.  On  the  other  hand,  enemy  goods  on 
neutral  ships  may  be  appropriated,  but  such  neutral 
ships  must  be  restored  to  their  owners.  However, 
these  rules  of  the  Consolato  del  Mare  were  not  at  all 
generally  recognised,  although  they  were  adopted  by 
several  treaties  between  single  States  during  the 
fourteenth  and  fifteenth  centuries.  Neither  the  com- 
munities belonging  to  the  Hanseatic  League,  nor  the 
Netherlands  and  Spain  during  the  War  of  Indepen- 
dence, nor  England  and  Spain  during  their  wars  in  the 
sixteenth  century,  adopted  these  rules.  And  France 
expressly  enacted  by  Ordinances  of  1 543  (article  42) 
and  1583  (article  69)  that  neutral  goods  on  enemy 
ships  as  well  as  neutral  ships  carrying  enemy  goods 
should  be  appropriated.^  Although  France  adopted  in 
1650  the  rules  of  the  Consolato  del  Mare,  Louis  XIV. 
dropped  them  again  by  the  Ordinance  of  1681  and 
re-enacted  that  neutral  goods  on  enemy  ships  and 
neutral  ships  carrying  enemy  goods  should  be  appro- 
priated. Spain  enacted  the  same  rules  in  17 18.  The 
Netherlands,  in  contradistinction  to  the  Consolato  del 
Mare,  endeavoured  by  a  number  of  treaties  to  foster 
the  principle  that  the  flag  covers  the  goods,  so  that 
enemy  goods  on  neutral  vessels  were  exempt  from, 
whereas  neutral  goods  on  enemy  vessels  were  sub- 
mitted to,  appropriation.  On  the  other  hand, 
throughout  the  eighteenth  and  during  the  nineteenth 
century  down  to  the  beginning  of  the  Crimean  War  in 
1854,  England  adhered  to  the  rules  of  the  Consolato 
del  Mare.     Thus,  no  general  rules  of  International 

^  Rohe  d'ennemy  confisque  celle  d'awy.     Confiscantnr  ex  navibus 
res,  ex  rebus  naves. 
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Law  regarding  private  property  on  sea  were  in 
existence.^  Matters  were  made  worse  by  privateer- 
ing, which  was  generally  recognised  as  lawful,  and 
by  the  fact  that  belligerents  frequently  declared  a 
coast  blockaded  without  having  a  sufficient  number 
of  men-of-war  on  the  spot  to  make  the  blockade 
effective.  It  was  not  before  the  Declaration  of  Paris 
in  1856  that  general  rules  of  International  Law  re- 
garding private  property  on  sea  came  into  existence. 

§  177.  Things  began  to  undergo  a  change  with  the  Deciara- 
outbreak  of  the  Crimean  War  in  1854,  when  aU  the  PaJig"^ 
belligerents  proclaimed  that  they  would  not  issue 
Letters  of  Marque,  and  when,  further.  Great  Britain 
declared  that  she  would  not  seize  enemy  goods  on 
neutral  vessels,  and  when,  thirdly,  France  declared 
that  she  would  not  appropriate  neutral  goods  on 
enemy  vessels.  Although  this  alteration  of  attitude 
on  the  part  of  the  belligerents  was  originally  intended 
for  the  Crimean  War  only  and  exceptionally,  it  led 
after  the  conclusion  of  peace  in  1856  to  the  famous  and 
epoch-making  Declaration  of  Paris,^  which  enacted 
the  four  rules — (i)  that  privateering  is  abolished, 
(2)  that  thg^eutral  flag  covers  enemy^  goods  with  the 
exception  of^ontraband  of  war,  (3)  tlmt  neutral  goods, 
contraband  of  war  excepted,  are  not  liable  to  capture 
uiid^er  enemy's  flag,  (4)  that  blockades,  in  order  to  be 
bmding,  must  be  effective,  which  means  maintained 
by  a  force  sufficient  really  to  prevent  access  to  the 
coast  of  the  enemy.  Since,  with  the  exception  of  a 
few  States  such  as  Spain,  the  United  States  of  America, 
Mexico,  Venezuela,  Bolivia,  and  Uruguay,  all  mem- 
bers of  the  Family  of  Nations    are   now   parties   to 

^  Boeck,  Nos.  3-103,  and  Geff-        «  g^e    Martens,    N.R.G.,    XV. 

cken  in  Holtzendorflf,  IV.  pp.  572-  p.   767,  and  above,  vol.  I.  §  559. 

578,  give  excellent  summaries  of  See  also  Gibson  Bowles,  The  De- 

the  facts.  claration  of  Paris  of  1856  (1900). 
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the  Declaration  of  Paris,  it  may  well  be  maintained 
that  the  quoted  rules  are  general  International  Law, 
the  more  so  as  the  non-  signatory  Powers  have  hither- 
to in  practice  always  acted  in  accordance  with  those 
rules.  ^ 

§  178.  But  the  Declaration  of  Paris  has  not 
touched  upon  the  old  _  rule  jthat  jprivate  enem^ 
vessels  and  private  enemy  goods  thereon  may  be 
seized  and  appropriated,  and  this  rule  is,  therefore,"as 
vaTid  as  ever  heretofore.  On  the  other  hand,  there 
is  a  daily  increasing  agitation  for  the  abrogation  of 
this  rule.  Already  in  1785  Prussia  and  the  United 
States  of  America  stipulated  by  article  23  of  their 
Treaty  of  Friendship  "  that  in  case  of  war  between  the 
parties  each  other's  merchantmen  shall  not  be  seized 
and  appropriated.  Again,  in  1871  the  United  States 
and  Italy,  by  article  1 2  of  their  Treaty  of  Commerce,^ 
stipulated  that  in  case  of  war  between  the  parties 
each  other's  merchantmen,  with  the  exception  of 
those  carrying  contraband  of  war  or  attempting  to 
break  a  blockade,  shall  not  be  seized  and  appropriated. 
Already  in  1823  the  United  States  made  the  proposal 
to  Great  Britain,  France,  and  Russia^  for  a  treaty 
abrogating  the  rule  that  enemy  merchantmen  and 
enemy  goods  thereon  can  be  appropriated  ;  but  Russia 
alone  accepted  the  proposal  under  the  condition  that 
all  other  naval  Powers  should  consent.  Again,  in 
1856,^  on  the  occasion  of  the  Declaration  of  Paris,  the 


^  That  there  is  an  agitation  for 
the  abolition  of  the  Declaration 
of  Paris  has  been  mentioned 
above  on  p.  93,  note  2. 

2  Martens,  R.,  IV.  p.  37,  Perels 
(p.  198)  maintains  that  this  article 
has  not  been  adopted  by  the 
Treaty  of  Commerce  between 
Prussia  and  the  United  States  of 
May  I,  1828;  but  this  statement 


is  incorrect,  for  article  12  of  this 
treaty— see  Martens,  N.R.,  VII. 
p.  615 — adopts  it  expressly. 

"  See  Martens,  N.R.G.,  2nd  ser. 
I.  p.  57. 

'  See  V^harton,  III.  §  342,  pp. 
260-261. 

'  See  Wharton,  III,  §  342,  pp 
270-287. 
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United  States  endeavoured  to  obtain  the  victory  of 
the  principle  that  enemy  merchantmen  shall  not  be 
appropriated,  making  it  a  condition  of  their  accession 
to  the  Declaration  of  Paris  that  this  principle  should 
be  recognised.  But  again  the  attempt  failed  owing 
to  the  opposition  of  Great  Britain. 

At  the  outbreak  of  war  in  1866,  Prussia  and 
Austria  expressly  declared  that  they  would  not  seize 
and  appropriate  each  other's  merchantmen.  At  the 
outbreak  of  the  Franco-German  War  in  1870,  Ger- 
many declared  French  merchantmen  exempt  from 
capture,  but  she  changed  her  attitude  when  France 
did  not  act  upon  the  same  lines.  It  should  also  be 
mentioned  that  already  in  1865  Italy,  by  article  211 
of  her  Marine  Code,  enacted  that,  in  case  of  war 
with  any  other  State,  enemy  merchantmen  not  carry- 
ing contraband  of  war  or  breaking  a  blockade  shall 
not  be  seized  and  appropriated,  provided  reciprocity 
is  granted.  And  it  should  further  be  mentioned  that 
the  United  States  of  America  made  a  last  attempt  ^  to 
secure  immunity  from  capture  to  enemy  merchantmen 
and  goods  on  sea  at  the  Hague  Peace  Conference. 

It  cannot  be  denied  that,  as  the  matter  stands,  it 
was  the  opposition  of  Great  Britain  which  has  pre- 
vented the  abolition  of  the  rule  that  private  enemy 
vessels  and  goods  may  be  captured.  Public  opinion 
in  this  country  is  not  prepared  to  consent  to  the 
abolition  of  this  rule.  And  there  is  no  doubt  that 
the  abolition  of  the  rule  would  involve  a  certain 
amount  of  danger  to  a  country  like  Great  Britain, 
whose  position  and  power  depend  chiefly  upon  the 
navy.  The  possibility  of  annihilating  an  enemy's  com->^ 
merce  by  annihilating  his  merchant  tieet  is  a  power- 
ful weapon  in  the  hands  of  a   great   naval  Power. 

^  See  Holls,  The  Peace  Conference  at  the  Hague,  pp.  306-321. 
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v  Moreover,  if  enemy  merchantmen  are  not  captured, 
they  may  be  fitted  out  as  cruisers,   or  at  least   be 
made  use  of  for  the  purpose  of  transport  of  troops, 
munitions,  and  provisions.     Have  not  several  mari- 
time States   made  arrangements   with   their   steam- 
ship companies  which  secure  the  building  of  their 
Transatlantic  liners  on  the  basis  of  plans  which  make 
i  these  merchantmen  easily  alterable  into  men-of-war  P  ^ 
\f  And  cannot  sailors  of  merchantmen  be  enrolled  in 
the   navy  ?      The  argument    that   it  is   unjust  that 
private  enemy  citizens  should  suffer  through  having 
I  their  property  seized  has  no  weight  in  face  of  the 
probability  that  fear  of  the  annihilation  of  its  mer- 
chant fleet  in  case  of  war  may  well  deter  a  State 
j  intending  to  go  to  war  from  doing  so.     It  is  a  matter 
I  for  politicians,  not  for  jurists,  to  decide  the  question 
I  whether  Great  Britain  must  in  the  interest  of  self- 
'  preservation  oppose  the  abolition  of  the    rule   that 
sea-borne  private  enemy  property  can  be  confiscated. 
;  But  it  is  beyond  all  doubt  that  the  abolition  of  this 
rule   cannot   be   forced   upon   Great    Britain.     And 
many  signs  portend  a  gradual  change  in  the  opinion 
I  of  the   Continental   writers   on   International   Law. 
I  Whereas   formerly  Continental   opinion   was   nearly 
j  unanimous  in  postulating  the  abolition  of  the  rule, 
the  number  of  those  is  increasing  who  defend  its  pre- 
/  servation.^ 

^  See  above,  §  84.  private  enemy  property  on  sea  is 

•^  See,  for  instance,  Perels,  §  36,  abundant.    The  following  authors, 

pp.  195-198;  Ropcke,  Das  Seebeute-  besides     those     already     quoted 

recht   (1904),  pp.  36-47 ;  Dupuis,  above  at   the   commencement   of 

Nos.  29-31.     On  the  other  hand,  §     173,    may    be    mentioned  : — 

the  Institute  of  International  Law  Upton,     The     Law     of    Nations 

has  several  times  voted  in  favour  affecting  Commerce    during  War 

of  the  abolition  of  the  rule;  see  {1863);    Cauchy,   Du   respect   de 

Tableau  General  de  I'lnstitut  de  la  propriete  privee  dans  la  guerre 

droit    International     (1893),    pp.  maritime     (1866);     Vidari,     Del 

190-193.     The  literature  concern-  rispetto    della    propriety    privata 

ing  the  question  of  confiscation  of  fra    gli    stati  in    guerra    (1867); 
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§   179.  Be  that  as  it  may,  the  time  is  not  very  far  impend- 
distant  when  the  Powers  will  perforce  come  to  an  Stionof 
agreement  on  this  as  on  other  points  of  sea  warfare  ^^'^J'J^gf'^ 
in  a  code  of  regulations  regarding  sea  warfare  as  a      / «  ^  4 
pendant  to  the  Hague  Eegulations  regarding  warfare 
on  land.     An  initiative  step  has  already  been  taken  by 
the  United  States  of  America  through  her  Naval  War 
Code^  published   in   1900,  although   she  afterwards 
withdrew^  it  in  1904.     Other  States  will  no  doubt 
follow  her  lead.     It  will  then  be  comparatively  easy 
for  them   to  compromise  upon  a  common  code  of 
regulations.     The  interests  of  neutrals  in  a  maritime 
war  make  such  a  common  code  an  urgent  necessity. 
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Hall,  §§138  and  148 — Lawrence,  §§  205-206 — Phillimore,  III.  §347 — 
Twiss,  II.  §  73— Halleck,  II.  pp.  105-108— Taylor,  §§  545-546— 
Walker,  §  50,  p.  147 — Wharton,  III.  §  345 — Bluntschli,  §§  664-670 — 
Heffter,  §§  137-139 — Bonfils,  Nos.  1269-1271, 1350-1354, 1398-1400 
— Despagnet,  Nos.  650-656— Rivier,  §  66 — Calvo,  IV.  §§  2368-2378 
— Fiore,  III.  Nos.  1414-1424 — PiUet,  pp.  120-128 — Perels,  §  35 — 
Testa,  pp.  155-157 — Lawrence,  War,  pp.  48-55,93-111 — Ortolan, 
11.  pp.  31-34 — Boeck,  Nos.  190-208 — Dupuis,  Nos.  150-158 — U.S. 
Naval  War  Code,  articles  13-16. 

§  180.    Whereas    in    land   warfare    all    sorts    of  import- 
violence  against   enemy   individuals    are    the    chief  AuLk 

and 

Gessner,  Zur  Reform  des  Kriegs-  (1899);  Leroy,  La  guerre  maritime 

seerechts  (1875);  Klobukowski, Die  (1900);    Ropcke,   Das    Seebeute- 

Seebeute  Oder  das  feindlichePrivat-  recht  (1904).     See  also  the  litera- 

eigenthiim  zur  See  (1877)  ;  Blunt-  ture  quoted  by  Bonfils,  No.  1281, 

schli.  Das  Beuterecht  im  Kriege  and  Boeck,  Nos.  382-572,   where 

und  das  Seebeuterecht  insbeson-  the    arguments    of     the    authors 

dere  (1878);    Boeck,   De   la   pro-  against    and    in    favour    of    the 

prietepriveeennemie  sous  pavilion  present  practice  are  discussed, 
ennemi  (1882) ;  Dupuis,  La  guerre         ^  See  above,  vol.  I.  §  32. 
maritime  et  les  doctrines  anglaises        ^  See  above,  p.  78,  note  i. 
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Seizure  of  means,  in  sea  warfare  attack  and  seizure  of  enemy 
Vessel  vessels  are  the  most  important  means.  For  together 
with  enemy  vessels  a  belligerent  gets  hold  of  the 
enemy  individuals  and  enemy  goods  thereon,  so  that 
he  can  appropriate  vessels  and  goods  as  well  as  retain 
those  enemy  individuals  who  belong  to  the  enemy 
armed  forces  as  prisoners  of  war.  For  this  reason 
violence  against  enemy  persons  and  the  other  means 
of  sea  warfare  play  only  a  secondary  part  compared 
with  attack  and  seizure  of  enemy  vessels.  On  the 
other  hand,  such  part  is  not  at  all  unimportant.  For 
a  weak  naval  Power  may  even  restrict  the  operations  of 
her  fleet  to  mere  coast  defence,  and  thus  totally  refrain 
from  directly  attacking  and  seizing  enemy  vessels. 

§  iSi.  All  enemy  men-of-war  and  other  public 
vessels,  which  are  met  by  a  belligerent's  men-of-war 
on  the  His^h  Seas  and  within  the  territorial  waters  of 
either  belligerent,  can  at  once  be  attacked,  and  the 
attacked  vessel  can,  of  course,  defend  herself  by 
a  counter-attack.  Enemy  merchantmen  can  be 
attacked  only  if  they  refuse  to  submit  to  visit  after 
having  been  duly  signalled  to  do  so.  And  no  duty 
exists  for  an  enemy  merchantman  to  submit  to  visit ; 
on  the  contrary,  she  can  refuse  it,  and  defend  herself 
against  an  attack.  But  only  a  man-of-war  is  com- 
petent to  attack  men-of-war  as  well  as  merchantmen, 
provided  the  war  takes  place  between  parties  to  the 
Declaration  of  Paris,  so  that  privateering  is  prohibited. 
Any  merchantman  of  a  belligerent  attacking  an 
enemy  merchantman  would  be  considered  and  treated 
as  a  pirate.  However,  if  once  attacked  by  an  enemy 
vessel,  a  merchantman  is  competent  to  deliver  a 
counter-attack  and  need  not  discontinue  her  attack 
because  the  vessel  that  opened  hostilities  takes  to 
flight,  but  can  pursue  and  seize  her.     And  it  must  be 
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Specially  observed  that  an  attack  upon  enemy  vessels 
on  the  sea  can  also  be  made  from  forces  on  the  shore. 
This  is,  for  instance,  done  when  coast  batteries  fire 
upon  an  enemy  man-of-war  within  reach  of  their  guns. 

§  182.  One  mode  of  attack — namely,  boarding  Atuck 
and  fighting  the  crew — which  was  in  use  at  the  time  effrcted. 
of  sailing  ships,  and  which  may  be  described  as  a 
parallel  to  assault  in  land  warfare,  is  now  no  longer 
made  use  of,  although,  if  an  instance  occurred, 
it  would  be  perfectly  lawful.  Attack  is  nowadays 
effected  by  cannonade,  torpedoes,  and,  if  opportunity 
arises,  by  ramming.  Attack  on  merchantmen  will,  of 
course,  regularly  be  made  by  cannonade  only,  as  the 
attacking  vessel  aims  at  seizing  her  on  account  of  her 
value.  But,  in  case  the  attacked  vessel  not  only  takes 
to  flight,  but  defends  herself  by  a  counter-attack,  all 
modes  of  attack  are  lawful  against  her,  just  as  she 
herself  is  justified  in  applying  all  modes  of  attack  by 
way  of  defence. 

A  new  mode  of  attack  which  requires  special 
attention  ^  is  that  through  floating  mechanical  in 
contradistinction  to  so-called  electro-contact  mines. 
The  latter  need  not  specially  be  discussed,  because 
they  are  connected  with  a  battery  on  land,  can 
naturally  only  be  laid  within  territorial  waters,  and 
present  no  danger  to  neutral  shipping  except  on  the 
spot  where  they  are  laid.  But  floating  mechanical 
mines  can  naturally  be  dropped  as  well  in  the  Open 
Sea  as  in  territorial  waters ;  they  can,  moreover,  drift 
away  from  the  spot  where  they  were  dropped  to  any 
distance  and  thus  become  a  great  danger  to  naviga- 
tion in  general.  Mechanical  mines  were  first  used  by 
both  parties  in  the  Eusso-Japanese  War  during  the 

^  See  Lawrence,  War,  pp.  93-    a  Maritime  War  (1905),  pp.  7-8; 
III  ;  Holland,  Neutral  Duties  in    Bonfils,  No.  1273. 
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blockade  of  Port  Arthur  in  1 904,  and  the  question  of 
their  admissibiUty  was  at  once  raised  in  the  press  of 
all  neutral  countries.     A  mere  literal  application  of 
the  existing  rules  of  International  Law  concerning 
the  means  of  warfare  would  lead  to  the  conviction 
that  such  floating   mechanical   mines  can  be   made 
use  of  without  restriction,  for  the  Open  Sea  as  well 
as  the  territorial  waters  of  both  belligerents  belong  to 
the  region  of  war.     But  such  a  literal  interpretation 
of  the  law  would,  I  am  convinced,  meet  with  the 
opposition  of  the  whole  civilised  world.     It  is  true 
that  neutral  shipping  near  the  theatre  of  war  on  the 
Open  Sea  as  well  as  in  the  territorial  waters  of  both 
belligerents  is  exposed  to   many  risks   and   dangers 
indirectly  resulting  from  the  operations  of  warfare. 
But  the  dangers  of  ordinary  operations  in  sea  war- 
fare are  confined  to  the  locality  where  these  opera- 
tions take   place,  whereas  floating  mines  may  drift 
hundreds  of  miles,  and  carry  a  great  danger  far  away 
from  the   theatre  of  war.     The  matter  ought  to  be 
regulated  in  the  following  way: — Every  belligerent 
is  allowed  to  drop  floating  mechanical  mines  inside 
his  own  or  the  territorial  waters  of  the  enemy,  pro- 
vided warning  is  given  to  neutrals  to  avoid  the  waters 
concerned.     On  the  Open  Sea  no  dropping  of  such 
mines  is  allowed  except  inside  a  line  of  blockade.     In 
any  case,  all  floating  mines  must  be  properly  moored, 
so  as  to  prevent,  as   far  as  possible,  their   drifting 
away.     Under  no  circumstances  and  conditions  is  it 
allowed  to  set  floating  mines  adrift. 
Duty  of  §  183.  As  soon  as  an  attacked  or  counter-attacked 

Quarter,  vcssel  hauls  dowu  her  flag  and,  therefore,  signals  that 
she  is  ready  to  surrender,  she  must  be  given  quarter 
and  seized  without  further  firing.  To  continue  an 
attack  although  she  is  ready  to  surrender    and   to 
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sink  her  and  her  crew  would  contain  a  violation  of 
customary  International  Law,  and  would  only  excep- 
tionally be  admissible  in  case  of  imperative  necessity 
or  of  reprisals. 

§  1 84.  Seizure  is  effected  by  securing  possession  of  Seizure, 
the  vessel  through  the  captor  sending  an  officer  and 
some  of  his  own  crew  on  board  the  captured  vessel. 
But  if  this  is  for  any  reason  impracticable,  the  captor 
orders  the  captured  vessel  to  lower  her  flag  and  to 
steer  according  to  his  orders. 

§  185.  The  effect  of  seizure  is  different  with  regard  Effect  of 
to  private  enemy  vessels,  on  the  one  hand,  and,  on  the  ^^'^"'^®- 
other,  to  public  vessels.  Seizure  of  private  enemy 
vessels  may  be  described  as  a  parallel  to  occupation 
of  enemy  territory  in  land  warfare.  Since  the  vessel 
and  the  individuals  and  goods  thereon  are  actually 
placed  under  the  captor's  authority,  her  officers  and 
crew  become  prisoners  of  war,  and  any  private 
individuals  on  board  are  for  the  time  being  submitted 
to  the  discipline  of  the  captor,  just  as  private  indi- 
viduals on  occupied  enemy  territory  are  submitted  to 
the  authority  of  the  occupant.^  Seizure  of  private 
enemy  vessels,  although  the  capture  is  always  made 
with  the  intention  of  appropriating  the  vessel  and 
her  enemy  goods,  does,  however,  not  vest  the  property 
finally  in  the  hands  of  the  belligerent  whose  forces 
effected  the  capture.  The  prize  has  to  be  brought 
before  a  Prize  Court,  and  it  is  the  latter's  confirmation 
of  the  capture  through  adjudication  of  the  prize 
which  makes  the  appropriation  final  for  the  capturing 
belligerent.^ 

On  the  other  hand,  the  effect  of  seizure  of  public 
enemy  vessels  is  their  immediate  and  final  appropria- 
tion.    They  may  be  either  taken  away  into  a  port  or 

*  See  U.S.  Naval  War  Code,  article  11.  ^  See  below,  §  192. 
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at  once  destroyed.     All  individuals  on  board  become 
prisoners  of  war,  although,  if  there  should  be  per- 
chance on  board  a  mere  private  enemy  individual  of 
no  importance,  he  would  probably  not  be  kept  for 
long  in   captivity,  but  liberated   in   due   time.     As 
regards   goods   on   captured   public    enemy  vessels, 
there  is  no  doubt  that  the  effect  of  seizure  is  at  once 
the  final  appropriation  of  such  goods  on  the  vessels 
concerned   as   are    enemy  property,  and   they   may 
therefore  at  once  be  destroyed,  if  convenient.     Should, 
however,  neutral  goods  be  on  board  a  captured  enemy 
public  vessel,  it  is  a  moot  point  whether  or  not  they 
share  the  fate  of  the  captured  ship.     According  to 
British  practice  they  do,  but  according  to  American 
practice  they  do  not.^ 
Immunity       §   1 86.  Accordiug  to  a  general  international  usage 
ofDis-^^^   enemy  vessels   engaged   in    scientific   discovery  and 
coveryand  exploration  are  granted  immunity  from  attack  and 
tion.  seizure   in   so   far   and   so  long  as  they  themselves 

abstain  from  hostilities.  The  usage  grew  up  in  the 
the  eighteenth  century.  In  1 766,  the  French  explorer 
Bougainville,  who  started  from  St.  Malo  with  the 
vessels  "  La  Boudeuse  "  and  "  L'Etoile  "  on  a  voyage 
round  the  world,  was  furnished  by  the  British 
Government  with  safe-conducts.  In  1776,  Captain 
Cook's  vessels  "Eesolution"  and  "Discovery,"  sail- 
ing from  Plymouth  for  the  purpose  of  exploring 
the  Pacific  Ocean,  were  declared  exempt  from  attack 
and  seizure  on  the  part  of  French  cruisers  by  the 
French  Government.  Again,  the  French  Count 
Laperouse,  who  started  on  a  voyage  of  exploration  in 
1785  with  the  vessels  "  Astrolabe  "  and  "  Boussole," 
was  secured  immunity  from  attack  and  seizure. 
During  the  nineteenth  century  this  usage  became  quite 

^  See  below,  p.  405,  note  2. 
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general,  and  has  now  almost  ripened  into  a  custom ; 
examples  are  the  Austrian  cruiser  "No vara"  (1859), 
and  the  Swedish  cruiser  "  Vega  "  (1878).  It  must  be 
specially  observed  that  it  matters  not  whether  the 
vessel  concerned  is  a  private  or  a  public  vessel. '^ 

§  187.  According  to  a  general  custom,  which  is,  immunity 
however,  not  recognised  by  Great  Britain,  coast  wboats. 
fishing-boats,  in  contradistinction  to  boats  engaged  in 
deep-sea  fisheries,  are  granted  immunity  from  attack 
and  seizure  as  long  and  in  so  far  as  thej^  are  unarmed 
and  are  innocently  employed  in  catching  and  bring- 
ing in  fish."  Already  in  the  sixteenth  century 
treaties  were  concluded  between  single  States  stipu- 
lating such  immunity  to  each  other's  fishing-boats  for 
the  time  of  war.  But  throughout  the  seventeenth  and 
eighteenth  centuries  there  are  instances  enough  of  a 
contrary  practice,  and  Lord  Stowell  refused^  to  recog- 
nise in  strict  law  any  such  exemption,  although  he 
recognised  a  rule  of  comity  to  that  extent.  Great 
Britain  has  hitherto  always  taken  the  standpoint  that 
any  immunity  granted  by  her  to  fishing-boats  was  a 
relaxation  ■*  of  strict  right  in  the  interest  of  humanity, 
but  revocable  at  any  moment,  and  that  her  cruisers 
were  justified  in  seizing  enemy  fishing  boats  unless 
prevented  therefrom  by  special  instructions  on  the  part 
of  the  Admiralty.^  It  ought  not,  therefore,  to  be 
maintained  thatimmunity  of  fishing-boats  is  granted  by 

1  See  U.S.  Naval  War  Code,  was  not  the  vessel  to  which  a  safe- 
article  1 3.  The  matter  is  dis-  conduct  was  given,  see  Lawrence, 
cussed  at  some  length  by  Kleen,  §  105. 

II.  §  210,  pp.  503-505.     Concern-  '^  The    Paquette    Habana,    175, 

ing    the    case     of    the     English  United  States,  677.   SeeU.S.  Naval 

explorer     Flinders,    who     sailed  War  Code,  article    14;    Japanese 

with     the      vessel     Investigator  Prize  Law,  article  3(1). 

from  England,  but  exchanged  her  ^  Young    Jacob    and     Joanna, 

for  the   Cumberland,  which  was  i  Rob.  20. 

seized  in  1803  by  the  French  at  ■*  See  Hall,  §  148. 

Port  Louis,  in  Mauritius,  as  she  '"  See  Holland,  Prize  Law,  §  36. 
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a  rule  of  universal  International  Law.  And  it  must 
be  specially  observed  that  boats  engaged  in  deep-sea 
fisheries  are  not  exempt  from  capture  even  according 
to  the  practice  of  those  States  which  grant  immunity 
to  coast  fisliing-boats. 

§  1 88.  During  the  nineteenth  century  belligerents 
have  several  times  at  the  outbreak  of  war  decreed 
that  enemy  merchantmen,  which  were  on  their  voyage 
to  one  of  the  former's  ports  at  the  outbreak  of  war, 
should  not  be  attacked  and  seized  during  the  period 
of  their  voyage  to  and  from  such  port.  Thus,  at  the 
outbreak  of  the  Crimean  War,  Great  Britain  and 
France  decreed  such  immunity  for  Eussian  vessels, 
Germany  did  the  same  with  regard  to  French  vessels 
in  1870,^  Eussia  with  regard  to  Turkish  vessels  in 
1877,  the  United  States  with  regard  to  Spanish 
vessels  in  1898,  Eussia  and  Japan  with  regard  to 
each  other's  vessels  in  1904.  But  there  is  no  rule 
of  International  Law  which  obliges  a  belligerent  to 
grant  such  days  of  grace,  and  it  is  probable  that  in 
future  wars  days  of  grace  will  not  at  all  be  granted. 
The  reason  is  that  the  steamboats  of  many  countries 
are  now  built,  according  to  an  arrangement  with  the 
Government  of  their  home  State,  on  special  designs 
which  make  them  easily  alterable  into  cruisers,  and 
that  a  belligerent  fleet  can  nowadays  not  for  long 
remain  effective  without  being  accompanied  by  a 
train  of  transport-vessels,  colliers,  repairing-vessels, 
and  the  like.^ 

§  189.  Some  instances  have  occurred  when  enemy 
vessels  which  were  forced  by  stress  of  weather  to 
seek  refuge  in  a  belligerent's  harbour  were  granted 


^  See,  however,  above,  p.  185. 

^  This  point  is  ably  argued  by  Lawrence,  War,  pp.  54-55. 
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exemption  from  seizure.^  Thus,  when  in  1746, 
during  war  with  Spain,  the  "  Elisabeth,"  a  British 
man-of-war,  was  forced  to  take  refuge  in  the  port  of 
Havanna,  she  was  not  seized,  but  was  offered  facihty 
for  repairing  damages  and  furnished  with  a  safe- 
conduct  as  far  as  the  Bermudas.  Thus,  further,  when 
in  1799,  during  war  with  France,  the  "Diana,"  a 
Prussian  merchantman,  was  forced  to  take  refuge  in 
the  port  of  Dunkirk  and  seized,  she  was  restored  by 
the  French  Prize  Court.  But  all  these  and  other 
cases  have  not  created  any  rule  of  International  Law 
granting  immunity  from  attack  and  seizure  to  vessels 
in  distress,  and  no  such  rule  is  likely  to  grow  up, 
especially  not  as  regards  men-of-war. 

§  190.  According  to  the  Hague  Convention,  which  immunity 
adapted  the  principles  of  the  Geneva  Convention  to  pitai°and 
warfare  on  sea,  hospital  ships  are  inviolable,  and  may  ^^}^^ 
therefore  be  neither  attacked  nor  seized ;  see  below 
in  §§  204-209.     Concerning  the  immunity  of  cartel 
ships,  see  below  in  §  225. 

§  191.  No  general  rule  of  International  Law  immunity 
exists  granting  enemy  mail-boats  immunity  from  boJifs^^^ 
attack  and  seizure,  but  the  single  States  have  fre- 
quently stipulated  such  immunity  in  the  case  of  war 
by  special  treaties.^  Thus,  for  instance.  Great  Britain 
and  France  have,  by  article  13  of  the  Convention  of 
London  of  1833,^  stipulated  that  all  mail-boats 
between  Great  Britain  and  France  shall  continue 
navigation  in  time  of  war  between  the  parties  until 
special  notice  is  given  by  either  of  the  parties  that 
the  service  is  to  be  discontinued,  and  that  before 
such  notice  the  mail-boats  shall  enjoy  immunity  from 
attack  and  seizure. 

'  See  Ortolan,  II.  pp.  286-291,     505-507. 
Kleen,  II.  §  210,  pp.  492-494.  *  See     Martens,     N.R.,    XIII 

-  See    Kleen,    II.    §    210,   pp.     p.  105. 
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Hall,  §§  149-152,  171,  269 — Lawrence,  §§  206-209— PhiUimore,  III. 
§§  345-381— Twiss,  11.  §§  72-97— Halleck,  II.  pp.362-431, 5 10-526— 
Taylor, §§  552-567— Wharton,  III.  §  345— ^Vheaton  §§  355-394- 
Bluntschli,  §§  672-673— Hefifter,  §§  137-138— Geffcken  in  Holtzen- 
dorff,  IV.  pp.  588-596— UUmann,  §  161 — Bonfils,  Nos.  1396-1440 
— Despagnet,  Nos.  657-670— Eivier,  II.  §  66 — Calvo,  IV.  §§  2294- 
2366,  V.  §§3004-3034 — Fiore,  III.  Nos.  1426-1443 — Martens,  II.  §§ 
125-126— Fillet,  pp.  342-352— Perels,  §§  36,  55-58— Testa,  pp.  147- 
160 — Valin,  "Traite  des  prises,"  2  vols.  (1758-60),  and  "  Commen- 
taire  sur  I'ordonnance  de  1681,"  2  vols.  (1766) — Pistoye  et  Duverdy, 
"Traite  des  prises  maritimes,"  2  vols.  (1855) — Upton,  "  The  Law  of 
Nations  affecting  Commerce  during  War  "  (1863) — Boeck,  Nos.  156- 
209,  329-380 — Dupuis,  Nos.  96-149,  282-301.  See  also  the  litera- 
ture quoted  by  Bonfils  at  the  commencement  of  No.  1396. 

Prize  §  192.  It  has  already  been  stated  above,  in  §  185, 

that  the  capture  of  an  enemy  private  vessel  has  to 
be  confirmed  by  a  Prize  Court,  and  that  it  is  only 
throusfh  the  latter's  adjudication  that  the  vessel 
becomes  finally  appropriated.  The  origin  ^  of  Prize 
Courts  is  to  be  traced  back  to  the  end  of  the  Middle 
Ages.  During  the  Middle  Ages,  after  the  Eoman 
Empire  had  broken  up,  a  state  of  lawlessness  esta- 
blished itself  on  the  High  Seas.  Piratical  vessels  of 
the  Danes  covered  the  North  Sea  and  the  Baltic,  and 
navigation  of  the  Mediterranean  Sea  was  threat- 
ened by  Greek  and  Saracen  pirates.  Merchant- 
men, therefore,  associated  themselves  for  mutual 
protection  and  sailed  as  a  merchant  fleet  under  a 
specially  elected  chief,  the  so-called  admiral.  They 
also  occasionally  sent  out  a  fleet  of  armed  vessels  for 
the  purpose  of  sweeping  pirates  from  certain  parts  of 

^  I  follow  the   excellent   summary  of  the  facts  given  by  Twiss, 
11.  §§  74-75. 
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the  High  Seas.  Piratical  vessels  and  goods  which  were 
captured  were  divided  among  the  captors  according 
to  a  decision  of  their  admiral.  During  the  thirteenth 
century  the  maritime  States  of  Europe  endeavoured 
to  keep  order  on  the  Open  Sea  themselves.  By-and- 
by  armed  vessels  were  obliged  to  be  furnished  with 
Letters  Patent  or  Letters  of  Marque  from  the 
Sovereign  of  a  maritime  State,  and  their  captures 
submitted  to  an  official  control  of  such  State  as  had 
furnished  them  with  their  letters.  A  board,  called 
the  Admiralty,  was  instituted  by  maritime  States, 
and  officers  of  that  Board  of  Admiralty  exercised 
control  over  the  armed  vessels  and  their  captures, 
inquiring  in  each  case  into  the  legitimation  of  the 
captor  and  the  nationality  of  the  captured  vessel  and 
her  goods.  And  when  modern  International  Law  had 
grown  up,  it  was  a  recognised  customary  rule  that  in 
time  of  war  the  Admiralty  of  maritime  belligerents 
should  be  obliged  to  institute  a  Court  or  Courts  for  the 
purpose  of  deciding  in  each  case  of  a  prize  captured  by 
public  vessels  or  privateers  the  question  whether  the 
capture  was  lawful  or  not.  These  Courts  were  called 
Prize  Courts.  This  institution  has  come  down  to  our 
times,  and  nowadays  all  maritime  States  either  con- 
stitute permanent  Prize  Courts,  or  appoint  them 
specially  in  each  case  of  an  outbreak  of  war.  The 
whole  institution  is  essentially  one  in  the  interest  of 
neutrals,  since  belligerents  want  to  be  guarded  by  a 
decision  of  a  Court  against  claims  of  neutral  States 
regarding  alleged  unjustified  capture  of  neutral  vessels 
and  goods.  The  capture  of  any  private  vessel,  whether 
prima  facie  belonging  to  an  enemy  or  a  neutral,  must, 
therefore,  be  submitted  to  a  Prize  Court.  But  it 
must  be  emphasised  that  Prize  Courts  are  not  Inter- 
national Courts,  but  National    Courts  instituted  by 
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Municipal  Law,  and  that  the  law  they  administer  is 
Municipal  Law/  based  on  custom,  statutes,  or  special 
regulations  of  their  State.  Every  State  is  bound  by 
International  Law  to  enact  only  such  statutes  and 
regulations  ^  for  its  Prize  Courts  as  agree  with  Inter- 
national Law.  A  State  may,  therefore,  instead  of 
special  regulations,  directly  order  its  Prize  Courts  to 
apply  the  rules  of  International  Law,  and  it  is  under- 
stood that,  when  no  statutes  are  enacted  or  regula- 
tions are  given.  Prize  Courts  have  to  apply  Inter- 
national Law.  Prize  Courts  may  be  instituted  by 
belligerents  in  any  part  of  their  territory  or  the  terri- 
tories of  allies,  but  not  on  neutral  territory.  It  would 
nowadays  constitute  a  breach  of  neutrality  on  the 
part  of  a  neutral  State  to  allow  the  institution  on  its 
territory  of  a  Prize  Court.^ 

&   10"?.  As  soon  as  a  vessel  is  seized  she  must  be 

Conduct  ^-,1  ,  T^   •  ^  ... 

of  Prize  to  conducted  to  a  port  where  a  Prize  Court  is  sitting. 
P^^ilg^  As  a  rule  the  officer  and  the  crew  sent  on  board  the 
Court.  prize  by  the  captor  will  navigate  the  prize  to  the  port. 
This  officer  can  ask  the  master  and  crew  of  the  vessel 
to  assist  him,  but,  if  they  refuse,  they  cannot  be  com- 
pelled thereto.  The  captor  need  not  accompany  the 
prize  to  the  port.  In  the  exceptional  case,  however, 
where  an  officer  and  crew  cannot  be  sent  on  board 
and  the  captured  vessel  is  ordered  to  lower  her  flag 
and  to  steer  according  to  orders,  the  captor  must 
conduct  the  prize  to  the  port.  To  which  port  a 
prize  is  to  be  taken  is  not  for  International  Law  to 

^  See  below,  §  434.  Law  has  in  various  meetings  oc- 
^  The  constitution  and  pro-  cupied  itself  with  the  whole  matter 
cedure  of  Prize  Courts  in  Great  of  capture,  and  adopted  a  body  of 
Britain  are  settled  by  the  Naval  rules  in  the  '  Eeglement  inter- 
Prize  Act,  1864  (27  and  28  Vict,  national  des  Prises  Maritimes," 
ch.  25),  and  the  Prize  Courts  Act,  which  represent  a  code  of  Prize 
1894  (57  and  58  Vict.  ch.  39).  Law;  see  Annuaire,  IX.  pp.  218- 
It  should  be  mentioned  that  243,  but  also  XVI.  pp.  44  and  31 1, 
the     Institute     of     International  ^  See  below  §  327. 
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determine ;  the  latter  says  only  that  the  prize  must 
be  taken  straight  to  a  port  of  a  Prize  Court,  and  only 
in  case  of  distress  or  necessity  is  delay  allowed.  If 
the  neutral  State  concerned  gives  the  permission,  the 
prize  may,  in  case  of  distress  or  in  case  she  is  in  such 
bad  condition  as  prevents  her  from  being  taken  to  a 
port  of  a  Prize  Court,  be  taken  to  a  near  neutral 
port,  and,  if  admitted,  the  capturing  man-of-war  as 
well  as  the  prize  enjoy  there  the  privilege  of  exterri- 
toriality. But  as  soon  as  circumstances  allow,  the 
prize  must  be  conducted  from  the  neutral  port  to  that 
of  the  Prize  Court,  and  only  if  the  condition  of  the 
prize  does  not  at  all  allow  this,  may  the  Prize  Court 
give  its  verdict  in  the  absence  of  the  prize  after 
the  ship  papers  of  the  prize  and  witnesses  have 
been  produced  before  it.  The  whole  of  the  crew 
of  the  prize  are,  as  a  rule,  to  be  kept  on  board  and 
to  be  brought  before  the  Prize  Court.  But  if  this 
is  impracticable,  several  important  members  of  the 
crew,  such  as  the  master,  mate,  or  supercargo, 
must  be  kept  on  board,  whereas  the  others  may  be 
removed  and  forwarded  to  the  port  of  the  Prize 
Court  by  other  means  of  transport.  The  whole  of 
the  cargo  is,  as  a  rule,  also  to  remain  on  board  the 
prize.  But  if  the  whole  or  part  of  the  cargo  is  in  a 
condition  which  prevents  it  from  being  sent  to  the 
port  of  the  Prize  Court,  it  can,  according  to  the 
merits  of  the  case,  either  be  destroyed  or  sold  in  the 
nearest  port,  and  in  the  latter  case  an  account  of  the 
sale  has  to  be  sent  to  the  Prize  Court.  All  neutral 
goods  amongst  the  cargo  are  also  to  be  taken  to  the 
port  of  adjudication,  although  they  have  now,  ac- 
cording to  the  Declaration  of  Paris,  to  be  restored 
to  their  neutral  owners.  But  if  such  neutral  goods 
are  not  in  a  condition  to  be  taken   to  the  port  of 
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adjudication,  they  may  likewise  be  sold  or  destroyed, 
as  the  case  may  be. 
Destruc-  §  1 94.  Siiice  tlirougli  adjudication  by  the  Prize 
pSe°  Courts  the  property  of  captured  enemy  private 
vessels  becomes  finally  transferred  to  the  belligerent 
whose  forces  made  the  capture,  it  is  evident  that  then 
the  captured  vessel  as  well  as  her  cargo  may  be 
destroyed.  On  the  other  hand,  it  is  likewise  evident 
that,  since  a  verdict  of  a  Prize  Court  is  necessary 
for  the  appropriation  of  the  prize  to  become  final, 
a  captured  merchantman  must  as  a  rule  not  be  de- 
stroyed instead  of  being  conducted  to  the  port  of  a 
Prize  Court.  There  are,  however,  exceptions  to  the 
rule,  but  no  unanimity  exists  in  theory  and  practice 
as  regards  those  exceptions.  Whereas  some  ^  consider 
the  destruction  of  a  prize  allowable  only  in  case  of 
imperative  necessity,  others  ^  allow  it  in  nearly  every 
case  of  convenience.  Thus,  the  Government  of  the 
United  States  of  America,  on  the  outbreak  of  war 
with  England  in  1812,  instructed  the  commanders  of 
her  vessels  to  destroy  at  once  all  captures,  the  very 
valuable  excepted,  because  a  single  cruiser,  if  ever 
so  successful,  could  man  a  few  prizes  only,  but  by 
destroying  each  capture  would  be  able  to  continue 
capturing,  and  thereby  diminish  constantly  the  enemy 
merchant  fleet.^  And  during  the  Civil  War  in 
America  the  cruisers  of  the  Southern  Confederated 
States  destroyed  all  enemy  prizes  because  there  was 
no  port  open  for  them  to  bring  prizes  to.  According 
to  British  practice,^  the  captor  is  allowed  to  destroy  the 
prize  in  only  two  cases — namely,  first,  when  the  prize 

^  See,  for  instance,  Bluntschli,  ^  U.S.  Naval  War  Code  (article 

§  672.  14)  allows  the  destruction  "  in  case 

^  See,    for    instance,    Martens,  of  military  or  other  necessity." 

§   126,  who   moreover  makes  no  ^  See   Holland,  Prize  Law,  §§ 

difference  between  the  prize  being  303-304. 
an  enemy  or  a  neutral  ship. 
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is  in  such  a  condition  as  prevents  her  from  being- 
sent  to  any  port  of  adjudication ;  and,  secondly,  when 
the  capturing  vessel  is  unable  to  spare  a  prize  crew 
to  navigate  the  prize  into  such  a  port.  The  Regle- 
ment  interyiational  des  prises  maritimes  of  the  Insti- 
tute of  International  Law  enumerates  by  its  §  50  five 
cases  in  which  destruction  of  the  capture  is  allowed 
— namely  (i)  when  the  condition  of  the  vessel  and  the 
weather  make  it  impossible  to  keep  the  prize  afloat ; 
(2)  when  the  vessel  navigates  so  slowly  that  she  cannot 
follow  the  captor  and  is  therefore  exposed  to  an  easy 
recapture  by  the  enemy  ;  (3)  when  the  approach  of  a 
superior  enemy  force  creates  the  fear  that  the  prize 
might  be  recaptured  by  the  enemy;  (4)  when  the 
captor  cannot  spare  a  prize  crew  ;  (5)  when  the  port 
of  adjudication  to  which  the  prize  might  be  taken 
is  too  far  from  the  spot  where  the  capture  was  made. 
Be  that  as  it  may,^  in  every  case  of  destruction  of 
the  vessel  the  captor  must  remove  crew,  ship  papers, 
and,  if  possible,  the  cargo,  before  the  destruction  of 
the  prize,  and  must  afterwards  send  crew,  papers, 
and  cargo  to  a  port  of  a  Prize  Court  for  the  purpose 
of  satisfying  the  latter  that  both  the  capture  and  the 
destruction  were  lawful. 

But  if  destruction  of  a  captured  enemy  merchant- 
man can  exceptionally  be  lawful,  the  question  as  to 
indemnities  to  be  paid  to  the  neutral  owners  of  goods 
carried  by  the  destroyed  vessel  requires  attention. 
It  seems  to  be  obvious  that,  if  the  destruction  of  the 
vessel  herself  was  lawful,  and  if  it  was  not  possible  to 
remove  her  cargo,  no  indemnities  need  be  paid.  An 
illustrative  case  happened  during  the  Franco-German 
War.     On   October    21,    1870,    the  French   cruiser 

'  The  whole  matter  is  tho-  and  Calvo,  V.  §§  3028-3034.  As 
roughly  discussed  by  Boeek,  Nos.  regards  destruction  of  a  neutral 
268-285;  Dupuis,   Nos.  262-268,     prize,  see  below,  §  431. 


of  Prize. 
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"  Dessaix "  seized  two  German  merchantmen,  the 
"  Ludwig "  and  the  "  Vorwarts,"  but  burned  them 
because  she  could  not  spare  a  prize  crew  to  navigate 
the  prizes  into  a  French  port.  The  neutral  owners 
of  part  of  the  cargo  claimed  indemnities,  but  the 
French  Conseil  d'Etat  refused  to  grant  indemnities  on 
the  ground  that  the  action  of  the  captor  was  lawful.^ 
Eansom  §  1 95.  Although    prizes    have    regularly    to    be 

brought  before  a  Prize  Court,  International  Law 
nevertheless  does  not  forbid  the  ransoming  of  the 
captured  vessel  either  at  once  after  the  capture  or 
after  she  has  been  conducted  to  the  port  of  a  Prize 
Court,  but  before  the  Court  has  given  its  verdict. 
However,  the  practice  of  accepting  and  paying 
ransom,  which  grew  up  in  the  seventeenth  century,  is 
in  many  countries  now  prohibited  by  Municipal  Law. 
Thus,  for  instance.  Great  Britain  by  section  45  of  the 
Naval  Prize  Act,  1864,  prohibits  ransoming  except 
in  such  cases  as  may  be  specially  provided  for  by 
an  Order  of  the  King  in  Council.  Where  ransom  is 
accepted,  a  contract  of  ransom  is  entered  into  by  the 
captor  and  the  master  of  the  captured  vessel ;  the 
latter  gives  a  so-called  ransom  bill  to  the  former,  in 
which  he  promises  the  amount  of  the  ransom.  He  is 
given  a  copy  of  the  ransom  bill  for  the  purpose  of  a 
safe-conduct  preventing  his  vessel  from  again  being 
captured,  under  the  condition  that  he  keeps  the 
course  to  such  port  as  is  agreed  upon  in  the  ransom 
bill.  To  secure  the  payment  of  ransom,  an  officer 
of  the  captured  vessel  can  be  retained  as  hostage, 
otherwise  the  whole  of  the  crew  is  to  be  libe- 
rated with  the  vessel,  ransom  being  an  equivalent 
for  both  the  restoration  of  the  prize  and  the  re- 
lease of  her  crew  from   captivity.     As  long  as  the 

'  See  Calvo,  V.  §  3033  ;  Dupuis,  No.  262  ;  Hail,  §  269. 
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ransom  bill  is  not  paid,  the  hostage  can  be  kept  in 
captivity.  But  it  is  exclusively  a  matter  of  Municipal 
Law  of  every  State  to  determine  whether  or  not  the 
captor  can  sue  upon  the  ransom  bill,  if  the  ransom 
is  not  voluntarily  paid.^  Should  the  capturing 
vessel,  with  the  hostage  or  the  ransom  bill  on  board, 
be  captured  herself  and  thus  become  a  prize  of  the 
enemy,  the  hostage  is  liberated,  the  ransom  bill 
loses  its  effect,  and  it  need  not  now  be  paid.^ 

§  196.  A  prize  is  lost — (i)  when  the  captor  inten-  Loss  of 
tionally  abandons  her,  (2)  when  she  escapes  through  especially 
being  rescued  by  her  own  crew,  or  (3)  when  she  is  i^ecap- 
recaptured.  Just  as  through  capture  the  prize  be- 
comes, according  to  International  Law,  the  property  of 
the  belligerent  whose  forces  made  the  prize,  provided 
a  Prize  Court  confirms  the  capture,  so  such  property 
is  lost  when  the  prize  vessel  becomes  abandoned,  or 
escapes,  or  is  recaptured.  And  it  seems  to  be  obvious, 
and  everywhere  recognised  by  Municipal  Law,  that  as 
soon  as  a  captured  enemy  merchantman  succeeds  in 
escaping,  the  proprietorship  of  the  former  owners 
revives  ipso  facto.  But  the  case  is  different  when  a 
captured  vessel,  whose  crew  remain  prisoners  on 
board  the  capturing  vessel,  is  abandoned  and  after- 
wards met  and  taken  possession  of  by  a  neutral 
vessel  or  by  a  vessel  of  her  home  State.  It  is  cer- 
tainly not  for  International  Law  to  determine  whether 
or  not  the  original  proprietorship  revives  through 
abandonment.     This  is  a  matter  of  Municipal  Law. 

^  See   Hall,  §    151,   p.    479: —  for  the  recovery  of  his  freedom." 

"The    English    Courts   refuse   to  The  American  Courts,  in  contra- 

accept    such     arrangements    (for  distinction  to  the  British,  recog- 

ransom)  from  the  effect  of  the  rule  nise  ransom  bills, 

that   the   character   of    an    alien  -  The     matter     of    ransom    is 

enemy  carries  with  it  a  disability  treated    with    great    lucidity    by 

to  sue,  and  compel  payment  of  the  Twiss,    II.    §§    180-1S3;    boeck, 

debt  indirectly  through  an  action  Nos.  257-267  ;  Dupuis,  Nos.  269- 

brought  bythe  imprisoned  hostage  277, 
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The  case  of  recapture  is  likewise  different  from  escape. 
Here  too  Municipal  Law  has  to  determine  whether 
or  not  the  former  proprietorship  revives,  since  Inter- 
national Law  lays  down  the  rule  only  that  recapture 
takes  the  vessel  out  of  the  property  of  the  enemy  and 
brings  her  into  the  property  of  the  belligerent  whose 
forces  made  the  recapture.  Municipal  Law  of  the 
individual  States  has  settled  the  matter  differently. 
Thus,  Great  Britain,  by  section  40  of  the  Naval 
Prize  Act,  1864,  enacted  that  the  recaptured  vessel, 
except  when  she  has  been  used  by  the  captor  as  a 
ship  of  war,  shall  be  restored  to  her  former  owner  on 
his  paying  one-eighth  to  one-fourth,  as  the  Prize 
Court  may  award,  of  her  value  as  prize  salvage,  no 
matter  if  the  recapture  was  made  before  or  after  the 
enemy  Prize  Court  had  confirmed  the  capture.  ■  Other 
States  restore  a  recaptured  vessel  only  when  the 
recapture  was  made  within  twenty  -four  hours  ^  after 
the  capture  occurred,  or  before  the  captured  vessel 
was  conducted  into  an  enemy  port,  or  before  she  was 
condemned  by  an  enemy  Prize  Court. 
Fate  of  §  197-  Through  being  captured  and  afterwards  con- 

demned by  a  Prize  Court,  a  captured  enemy  vessel 
and  captured  enemy  goods  become  the  property 
of  the  belligerent  whose  forces  made  the  capture. 
What  becomes  of  the  prize  after  the  condemnation 
is  not  for  International,  but  for  Municipal  Law  to 
determine.  A  belligerent  can  hand  the  prize  over  to 
the  officers  and  crew  who  made  the  capture,  or  can 
keep  her  altogether  for  himself,  or  can  give  a  share  to 
those  who  made  the  capture.  As  a  rule,  prizes  are 
sold  after  they  are  condemned,  and  the  whole  or  a 
part  of  the  net  proceeds  is  distributed  among  the 
officers  and  crew  who  made  the  capture.     For  Great 

^  So,  for  instance,  France;  see  Dupuis,  Nos.  278-279. 


Prize. 
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Britain  this  distribution  is  regulated  by  the  "  Eoj^al 
Proclamation  as  to  Distribution  of  Prize  Money  "  of 
August  3,  1886.^  There  is  no  doubt  whatever  that, 
if  a  neutral  subject  buys  a  captured  ship  after  her 
condemnation,  she  cannot  be  attacked  and  captured 
by  the  belligerent  to  whose  subject  she  formerly 
belonged,  although,  if  she  is  bought  by  an  enemy 
subject  and  afterwards  captured,  she  might  be 
restored  ^  to  her  former  owner. 

§  198.  It   has  been  already  stated  above  in  §  92  Vessels 
that   merchantmen    owned    by   subjects   of  neutral  toSub-°^ 
States  but  sailing  under  enemy  flag  are  vested  with  i^^^^°\ 
enemy  character.     It  is,  therefore,  evident  that  they  states,  but 
may  be  captured  and  condemned.     As  at  present  no  undeT 
non-littoral    State    has,    in    fact,    a   maritime    flaof,  ^"^™y 

'  '  »'    Flag. 

vessels  belongmg  to  subjects  of  such  States  are 
forced  to  navigate  under  the  flag  of  another  State,^ 
and  they  are,  therefore,  in  case  of  war  exposed  to 
capture.  As  this  is  rather  hard,  it  may,  perhaps,  be 
expected  that  in  future  belligerents  will  instruct  their 
Prize  Courts  to  release  such  vessels  provided  the 
owners  furnish  proof  of  the  neutral  ownership  and 
the  necessity  for  them  to  sail  under  the  enemy's  flag. 
A  remarkable  case  occurred  during  the  Franco- 
German  War.  In  January  187 1  the  "  Palme,"  a  vessel 
belonging  to  the  Missionary  Society  of  Basle,  was 
captured  by  a  French  man-of-war,  and  condemned  by 
the  Prize  Court  of  Bordeaux.  The  owners  appealed 
and  the  French  Conseil  d'Etat  set  the  vessel  free, 
because  equity  demanded  the  fact  to  be  taken  into 
consideration  that  Swiss  subjects  owning  vessels  were 
obliged  to  have  them  sailing  under  the  flag  of  another 
State.     This  Court  further  remarked  that,  although 

^  See  Holland,  Prize  Law,  pp.        '^  See  above,  §  196. 
142-150.  ^  See  above,  vol.  I.  §  261. 
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a  man-of-war  would  always  be  justified  in  capturing 

such  a  vessel  on   account    of  her   ship   papers,  the 

owners  would  be  authorised  to  furnish  the  proof  of 

the   neutral   ownership    of  the  vessel,    and    of    the 

absence  of  mala  fides  in  having  her  sailing  under  the 

enemy  flag.^ 

Effect  of         §  199.  Since  enemy  vessels  are  liable  to  capture, 

EnemJ       tlic    qucstiou    must    be    taken    into     consideration 

Vessels      whether  the  fact  that  an  enemy  vessel  has  been  sold 

during  ,  .  f. 

War.  during  the  war  to  a  subject  of  a  neutral  or  to  a 
subject  of  the  belligerent  State  whose  forces  seized 
her,  has  the  effect  of  excluding  her  appropriation.^ 
It  is  obvious  that,  if  the  question  is  answered  in  the 
affirmative,  the  owners  of  enemy  vessels  can  evade 
the  danger  of  having  their  property  captured  by 
selling  their  vessels.  Now  there  is  no  general  rule 
of  International  Law  which  answers  the  question. 
The  rule  ought  to  be  that,  since  commerce  between 
belligerents'  subjects  and  neutral  subjects  is  not  at 
all  prohibited  through  the  outbreak  of  war,  a  bona 
fide  sale  of  enemy  vessels  should  have  the  effect  of 
freeing  such  vessels  from  appropriation,  as  they  are, 
in  fact,  no  longer  enemy  property.  But  the  practice 
among  the  States  varies.  Thus,  France^  does 
not  recognise  any  such  sale  after  the  outbreak  of 
war.  On  the  other  hand,  the  practice  of  Great 
Britain  *  and  the  United  States  of  America  ^  recognises 
such  sale,  provided  it  was  made  bona  fide,  and  the 
new  owner  has  actually  taken  possession  of  the  sold 
vessel.     Therefore,   if  the   sale   was   contracted    in 

^  See  Eivier,  II.  pp.  343-344,  '  See  Dupuis,  Nos.  96-97. 

and  Dupuis,  No.  158.  ■*  The    Sechs    Geschwistern,  4 

*  See  Holland,  Prize  Law,  §  19;  Rob.    100;    the    Jemmy,    4  Rob. 

Hall,  §  171  ;  Twiss,  II.  §§  162-163 ;  31  ;  the  Omnibus,  4  Rob.  71. 

Phillirnore,    III.   §   386;    Boeck,  '  The     Benito   Estenger,    176, 

Nos.  178-180;  Dupuis,  Nos.  117-  United  States,  568. 
129;  Bonfils,  Nos.  1344-1349. 
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transitu,  the  vessel  having  started  her  voyage  as  an 
enemy  vessel,  the  sale  is  not  recognised,  when  the 
vessel  is  detained  on  her  voyage,  before  the  new 
owner  has  actually  taken  possession  of  her.^ 

§  200.  If  a  captured  enemy  vessel  carries  goods  Goods  soUi 
consigned  by  enemy  subjects  to  subjects  of  neutral  Enemy  *° 
States,  or  to  subiects  of  the  belligerent  whose  forces  Subjects 

.  during 

captured  the  vessel,  they  may  not  be  appropriated,  War. 
provided  the  consignee  can  prove  that  he  is  the  owner. 
As  regards  such  goods  found  on  captured  enemy 
merchantmen  as  are  consigned  to  enemy  subjects 
but  have  been  sold  in  transitu  to  subjects  of  neutral 
States,  there  is  no  unanimous  practice  of  the  different 
States  in  existence.  ^  British  ^  and  American  •*  practice 
refuse  to  recognise  such  sale  in  transitu  under  all 
circumstances  and  conditions,  if  the  vessel  concerned  is 
captured  before  the  neutral  buyer  has  actually  taken 
possession  of  the  goods.  On  the  other  hand,  French  ^ 
practice  recognises  such  sale  in  transitu  provided  it 
can  be  proved  that  the  transaction  was  made  bona 
fide. 

^  The     Vrow     Margaretha,     i  ^  The    Jan  Frederick,   5    Eob. 

Eob.    336;     the    Jan    Frederick,  128. 

5  Rob.  128.  "*  The  Ann  Green,    i  Gallison, 

'^  See  Hall,  §  172  ;  Twiss,  II.  §§  274. 

162,  163;  Phillimore,  III.  §§  387,  ^  See  Boeck,  I.e.,  No    162;  Du- 

388;  Dupuis,  Nos.  141-149;  Boeck,  puis.  No.  142. 
Nob.  182,  183. 
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IV 

Violence  against  Enemy  Persons 

See  the  literature  quoted  above  at  the  commencement  of  §  107.     See 
also  Bonfils,  No.  1273. 

Violence  §  20I.  As  regards  killing  and  wounding  combat- 
Combat-  ^^^^^  "^  ^^^  Warfare  and  the  means  used  for  that  pur- 
ants,  pose,  customary  rules  of  International  Law  are  in 
existence  according  to  which  only  those  combatants 
can  be  killed  or  wounded  who  are  able  and  willing  to 
fight  or  who  resist  capture.  Men  disabled  by  sick- 
ness or  wounds,  or  such  men  as  lay  down  arms  and 
surrender  or  do  not  resist  capture,  must  be  given 
quarter,  except  in  a  case  of  imperative  necessity  or 
of  reprisals.  Poison,  and  such  arms,  projectiles,  and 
materials  as  cause  unnecessary  injury,  are  prohibited, 
as  is  also  killing  and  wounding  in  a  treacherous  way.^ 
The  Declaration  of  St.  Petersburg  ^  and  the  Hague 
Declaration  prohibiting  the  use  of  expanding  (Dum- 
Dum)  ^  bullets,  apply  to  sea  warfare  as  well  as  to  land 
warfare,  as  also  did  the  now  expired  Hague  Decla- 
rations concerning  projectiles  and  explosives  launched 
from  balloons,  and  projectiles  diffusing  asphyxiating 
or  deleterious  gases. ^ 

All  combatants,  further,  all  officers  and  members 
of  the  crews  of  merchantmen  can  be  made  prisoners 
of  war.^     As  soon  as  such  prisoners  are  landed  their 

'  See   the   correspondmg  rules  '''  This  is  pretty  generally  recog- 

for  warfare  on  land,  which  are  dis-  nised,  but  was  refused  recognition 

cussed  above  in  §§  108-110.     See  by    Count   Bismai-ck   during  the 

also     U.S.     Naval     War     Code,  Franco-German  War  (see  below, 

article  3.  §  249)  and  is  still  denied  by  some 

^  See  above,  §  11 1.  German  publicists,  as, for  instance, 

^  See  above,  §  112.  Lueder  in  Holtzendorff,  IV.  p.  479i 

*  See  above,  §§  113  and  114.  note  6. 
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treatment  falls  under  articles  4-20  of  the  Hague 
Regulations.  As  long,  however,  as  they  are  on 
board,  the  old  customary  rule  of  International  Law, 
that  prisoners  must  be  treated  humanely,^  and  not 
like  convicts,  must  be  complied  with.  The  Hague 
Convention  for  the  adaptation  of  the  Geneva  Conven- 
tion to  sea  warfare  enacts,  however,  some  rules  con- 
cerning the  shipwrecked,  the  wounded,  and  the  sick 
who  through  falling  into  the  hands  of  the  enemy 
become  prisoners  of  war.^ 

§  202.  Just  as  military  forces  consist  of  combat-  Violence 
ants  and  non-combatants,  so  do  naval  forces  of  belli-  N?n"com- 
srerents.     Non-combatants,  as,  for  instance,  stokers,  ^f^^^} 

~  ^  '         '  '  '    Members 

surgeons,  chaplains,  members  of  the  hospital  staff,  of  Naval 
and  the  like,  who  do  not  take  part  in  the  fight- 
ing, may  not  be  attacked  directly  and  killed  or 
wounded.^  But  they  are  exposed  to  all  injuries 
indirectly  resulting  from  attacks  on  and  by  their 
vessels.  And  they  can  certainly  be  made  prisoners 
of  war,  with  the  exception  of  members  of  the  reli- 
gious, medical,  and  hospital  staif,  who  are  inviolable 
according  to  article  7  of  the  Hague  Convention  for 
the  adaptation  to  maritime  warfare  of  the  principles 
of  the  Geneva  Convention."* 

§  203.  Since  and  so  far  as  enemy  individuals  who  violence 
are  on  board  an  attacked  or  seized  enemy  vessel  and  EMmyin- 
do  not  belong  to  the  naval  forces  do  not  take  part  dividuais 
in  the  fighting,  they  may  not  directly  be  attacked  and  belonging 
killed  or  wounded,  although  they  are  exposed  to  all  ^avS 
injury  indirectly  resulting  from  an   attack  on  or  by  forces. 
their  vessel.     If  they  are  mere  private  individuals, 
they  can  only  exceptionally  and    under    the  same 

1  SeeHoUand,  Prize  Law,  §249,  ^  gge   U.S.   Naval  War   Code, 

and     U.S.     Naval     War     Code,  article  3. 

articles  10,  1 1 .  *  See  below,  §  209. 

^  See  below,  §  205. 
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circumstances  as  private  individuals  on  occupied 
territory  be  made  prisoners  of  war.^  But  they  are 
nevertheless,  for  the  time  they  are  on  board  the 
captured  vessel,  under  the  discipline  of  the  captor. 
All  restrictive  measures  against  them  which  are 
necessary  are  therefore  lawful,  as  are  also  punish- 
ments, in  case  they  do  not  comply  with  lawful  orders 
of  the  commanding  officer.  If  they  are  enemy 
officials  in  important  positions,^  they  can  be  made 
prisoners  of  war. 


Adapta- 
tion of 
Geneva 
Conven- 
tion to  Sea 
Warfare. 


Tkeatment  of  Wounded  and  Shipweecked. 

Perels,  §  37— Pillet,  pp.  188-191— Bonfils,  No,  1280— U.S.  Naval  War 
Code,  articles  21-29 — Ferguson,  "The  Red  Cross  Alliance  at  Sea" 
(1871) — Houette,  "De  I'extension  des  principes  do  la  Convention  de 
Geneve  aux  victimes  des  guerres  maritimes"  (1892) — Cauwes, 
"  L'extension  des  principes  de  la  Convention  de  Geneve  aux  guerres 
maritimes"  (1899) — Holls,  "The  Peace  Conference  at  the  Hague" 
(1900),  pp.  120-132 — Fauchille  in  R.G.,  VI.  (1899),  pp.  291-302 — 
Bayer,  in  R.G.,  VIII.  (1901),  pp.  225-230.  See  also  the  literature 
quoted  above  at  the  commencement  of  §  118. 

§  204.  Soon  after  the  Geneva  Convention  the 
necessity  of  adapting  its  principles  to  naval  warfare 
was  generally  recognised,  and  among  the  non-ratified 
additional  articles  to  the  Geneva  Convention  signed 
at  the  Congress  convened  in  1868  at  Geneva  were 
nine  which  undertook  such  an  adaptation.  But  it 
was  not  until  the  Hague  Peace  Conference  in  1899 
that  an  adaptation  came  into  legal  existence.  This 
adaptation  is  contained  in  the  "  Convention,^  for  the 


1  See    U.S.  Naval  War    Code, 
article  11,  and  above,  §  116. 
*  See  above,  §  117. 


3  Martens,     N.R.G. 
XXVI.  p.  979. 
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Adaptation  to  Maritime  Warfare  of  the  Principles  of 
the  Geneva  Convention  of  August  22,  1864."  This 
Convention  contains  fourteen  articles,  which  not  only 
provide  rules  regarding  the  treatment  of  wounded, 
sick,  and  shipwrecked  sailors  and  marines,  but,  in 
the  interest  of  such  wounded,  sick,  and  shipwrecked 
individuals,  provide  also  rules  regarding  (i)  hospital 
ships,  (2)  neutral  ships  taking  or  having  on  board 
belligerents'  wounded,  sick,  or  shipwrecked,  (3)  further, 
the  religious,  medical,  and  hospital  staff  of  captured 
ships.  The  original  Convention  contained  also,  in 
its  tenth  article,  the  following  stipulation : — "  The 
shipwrecked,  wounded,  or  sick,  who  are  landed  at  a 
neutral  port  with  the  consent  of  the  local  authorities, 
must,  failing  a  contrary  arrangement  between  the 
neutral  State  and  the  belligerents,  be  guarded  by  the 
neutral  State,  so  that  they  cannot  again  take  part  in 
the  military  operations.  The  expenses  of  entertain- 
ment and  internment  shall  be  borne  by  the  State  to 
which  the  shipwrecked,  wounded,  or  sick  belong." 
But  as  Great  Britain,  Germany,  the  United  States, 
and  Turkey  in  signing  the  Convention  reserved 
special  liberty  of  action  with  regard  to  this  tenth 
article,  all  the  parties  agreed  upon  the  suggestion  of 
Eussia  to  ratify  the  Convention  with  exclusion  of 
article  10,  by  inserting  in  the  act  of  ratification  a 
copy  of  the  Convention  in  which  the  text  of  article  10 
is  replaced  by  the  word  Exclu}  Thus  article  10  was 
dropped,  but  the  original  numbering  of  the  articles 
remains. 

§  205.  Enemy  sailors  and  soldiers  who  are  taken  The 
on  board  when  sick  or  wounded  must  be  protected  ^ck"and' 
and  tended   by  the  captors  (article  8).     All  enemy  ^hip- 
shipwrecked,  wounded,  or  sick,  who   fall   into  the 

^  See  above,  vol.  I.  §  517,  note  4,  and  Holls,  l.c.,  p.  128. 

P  2 
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hands  of  a  belligerent  are  prisoners  of  war.  It  is 
left  to  the  captor  to  determine  whether  they  are  to 
be  kept  on  board  or  to  be  sent  to  a  port  of  his  own 
country,  or  neutral  port,  or  even  a  hostile  port ;  and 
in  the  last  case  such  repatriated  prisoners  must  be 
prevented  by  their  Government  from  again  serving 
in  the  war  (article  9). 
Hospital  §  206.  Articles  i  to  5  deal  with  so-called  hospital 
Ships.  ships,  of  which  three  different  kinds  are  distinguished 
— namely  (i)  military  hospital  ships,  (2)  hospital  ships 
equipped  by  private  individuals  or  relief  societies  of 
the  belligerents,  and  (3)  hospital  ships  equipped  by 
private  neutral  individuals  and  neutral  relief  societies. 
Military  hospital  ships  are  ships  constructed  or 
assigned  by  States  specially  and  solely  for  the  purpose 
of  assisting  the  wounded,  sick,  and  shipwrecked. 
Their  names  must  be  communicated  to  the  belli- 
gerents at  the  commencement  of  or  during  hostilities, 
and  in  any  case  before  they  are  employed.  They 
must  be  respected  by  the  belligerents,  they  cannot  be 
captured  while  hostilities  last,  and  they  are  not  on 
the  same  footing  as  men-of-war  during  their  stay  in 
a  neutral  port. 

Hospital  ships  equipped  wholly  or  in  part  at  the 
cost  of  private  individuals  or  officially  recognised 
relief  societies  of  the  belligerents  must  be  respected 
by  either  belligerent,  and  are  exempt  from  capture, 
provided  their  home  State  has  given  them  an  official 
commission  and  has  notified  their  names  to  the  other 
belligerent  at  the  commencement  of  or  during  hos- 
tilities, and  in  any  case  before  they  are  employed. 
They  must,  further,  be  furnished  with  a  certificate 
from  the  competent  authorities  declaring  that  they 
had  been  under  the  latter's  control  while  fitting  out 
and  on  final  departure. 
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Hospital  ships  equipped  wholly  or  in  part  at  the 
cost  of  private  individuals  or  officially  recognised 
relief  societies  of  neutral  States  must  likewise  be 
respected,  and  are  exempt  from  capture,  provided 
their  home  State  has  given  them  an  official  com- 
mission and  notified  their  names  to  the  belligerents 
at  the  commencement  of  or  during  hostilities,  and  in 
any  case  before  they  are  employed. 

All  military  and  other  hospital  ships  must  afford 
relief  and  assistance  to  the  wounded,  sick,  and  ship- 
wrecked of  either  belligerent.  The  respective 
Governments  are  prohibited  from  using  these  ships 
for  any  military  purpose.  The  commanders  of 
these  vessels  must  not  in  any  way  hamper  the  move- 
ments of  the  combatants,  and  during  and  after  an 
engagement  tlie}^  act  at  their  own  risk  and  peril. 
Both  belligerents  have  a  right  to  control  and  visit 
all  military  and  other  hospital  ships,  to  refuse  their 
assistance,  to  order  them  off,  to  make  them  take  a 
certain  course,  to  put  a  commissioner  on  board,  and, 
lastly,  to  detain  them  temporarily,  if  important  cir- 
cumstances require  this.  In  case  a  hospital  ship 
receives  orders  from  a  belligerent,  these  orders  must, 
as  far  as  possible,  be  inscribed  in  the  ship  papers. 

For  the  purpose  of  defining  the  status  of  hospital 
ships  when  entering  neutral  ports  an  International 
Conference  met  at  the  Hague  in  1904,  where  Germany, 
Austria-Hungary,  Belgium,  China,  Korea,  Denmark, 
Spain,  the  United  States  of  America,  France,  Greece, 
Guatemala,  Italy,  Japan,  Luxemburg,  Mexico,  Hol- 
land, Persia,  Portugal,  Eoumania,  Eussia,  Servia, 
and  Siam  were  represented.  Great  Britain,  however, 
did  not  take  part.  The  following  is  the  text  of  the 
six  articles  of  the  Convention  signed  by  all  the  repre- 
sentatives : — 
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Article  i. — Hospital  ships  fulfilling  the  conditions 
prescribed  in  articles  i,  2,  and  3  of  the  Convention  con- 
cluded at  the  Hague  on  July  27,  1899,  for  the  adaptation 
of  the  principles  of  the  Geneva  Convention  of  August  22, 
1864,  to  naval  warfare  shall  in  time  of  war  be  exempt  in 
the  ports  of  the  contracting  parties  from  all  dues  and  taxes 
imposed  on  vessels  for  the  benefit  of  the  State. 

Article  2. — The  provision  contained  in  the  preceding 
article  shall  not  prevent  the  exercise  of  the  right  of  search 
and  other  formalities  demanded  by  the  fiscal  and  other 
laws  in  force  in  the  said  ports. 

Article  3. — The  regulation  laid  down  in  article  i  is 
binding  only  upon  the  contracting  Powers  in  case  of  war 
between  two  or  more  of  themselves.  The  said  rule  shall 
cease  to  be  obligatory  as  soon  as  in  a  war  between  any  of 
the  contracting  Powers  a  non -contracting  Power  shall 
join  one  of  the  belligerents. 

Article  4. — The  present  Convention,  which  bears  date 
of  this  day  and  may  be  signed  up  to  October  i,  1905,  by 
any  Power  which  shall  have  expressed  a  wish  to  do  so, 
shall  be  ratified  as  speedily  as  possible.  The  ratifications 
shall  be  deposited  at  the  Hague.  On  the  deposit  of  the 
ratifications,  a  proces-verbal  shall  be  draw^n  up,  of  which 
a  certified  copy  shall  be  conveyed  by  diplomatic  channels, 
after  the  deposit  of  each  ratification,  to  all  the  contracting 
Powers. 

Article  5. — Non- signatory  Powers  will  be  allowed  to 
adhere  to  the  present  convention  after  October  i,  1905. 
For  that  purpose  they  will  have  to  make  known  the  fact 
of  their  adhesion  to  the  contracting  Powers  by  means  of  a 
written  notification  addressed  to  the  Government  of  the 
Netherlands,  which  will  be  communicated  by  that  Govern- 
ment to  all  the  other  contracting  Powers. 

Article  6. — In  the  event  of  any  of  the  high  contracting 
parties  denouncing  the  present  Convention,  the  denuncia- 
tion shall  only  take  effect  after  notification  has  been  made 
in  writing  to  the  Government  of  the  Netherlands  and 
communicated  by  that  Government  at  once  to  all  the 
other   contracting    Powers,     Such   denunciation   shall   be 
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effective  only  in  respect  of  the  Power  which  shall  have 
given  notice  of  it. 

§  207.  All  military  hospital  ships  must  be  painted  Distinc- 
white  outside  with  a  horizontal  band  of  green  about  cobur 
one  metre  and  a  half  in   breadth.     Other   hospital  andEm- 

.  blem  of 

ships  must  also  be  painted  white  outside,  but  with  Hospital 
a  horizontal  band  of  red.  All  boats  and  small  craft  ^^^' 
of  hospital  ships  used  for  hospital  work  must  also 
be  painted  white.  And  besides  being  obliged  to  be 
painted  in  a  distinguishing  colour,  all  military  and 
other  hospital  ships  (article  5)  must  hoist,  together 
with  their  national  flag,  the  white  flag  with  a  red 
cross  provided  by  the  Geneva  Convention.  Although 
here  too  the  red  cross  is  expressly  stipulated  as  the 
distinctive  emblem,  there  is  no  objection  to  non- 
Christian  States  who  object  to  the  cross  on  religious 
grounds  adopting  another  emblem.  The  committee 
of  the  Hague  Peace  Conference,  which  prepared  the 
Convention  for  the  adaptation  of  the  principles  of  the 
Geneva  Convention  to  naval  warfare,  took  official 
notice  of  a  declaration  of  the  Persian  delegate  that 
Persia  would,  instead  of  the  red  cross,  adopt  a  red 
sun,  and  of  a  declaration  of  the  Siamese  representa- 
tive that  Siam  reserved  the  right  to  adopt,  instead  of 
the  red  cross,  a  symbol  sacred  in  the  Buddhistic  cult. 
And  it  is  certain  that  Turkey  will  here  too  adopt  the 
red  crescent  instead  of  the  cross. ^ 

§  208.  Neutral   merchantmen,  yachts,  and   other  Neutral 
vessels,  which  have  or  take  on  board  sick,  wounded,  aSing 
or  shipwrecked  of  the  belligerents,  cannot  be  captured  ^^® 
for  so  doing,  although  they  are  liable  to  capture  for 
any  violation  of  neutrality  they  may  have  committed 
(article  6).     By  this  rule  a  belligerent  is  prevented 
from    capturing    the    merchantmen    concerned    for 

^  See  above,  §  123,  and  Holls,  I.e.,  pp.  125-126. 
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so-called  analogous  of  contraband — that  is,  carriage 
of  persons  or  despatches  for  the  enemy. ^  But  the 
convention  does  not  comprise  any  rule  concerning 
the  question  what  is  to  be  done  with  the  rescued  men, 
whether  wounded  or  sick  or  simply  shipwrecked  and 
therefore  able  to  fight  again  after  having  been  rescued. 
Must  they  be  given  up  on  request  to  the  other  party  r 
If  not,  can  they  be  allowed  to  return  home  ?  Are 
they  bound  not  to  take  up  arms  again  during  the 
war  ?  The  United  States  proposed  some  additional 
articles  to  the  Convention  which  would  have  settled 
the  matter,  but  withdrew  the  proposal  afterwards.^ 
The  question  is  therefore  not  settled,  and  belligerents 
can  act  at  will  in  the  matter. 

That  neutral  men-of-war  cannot  be  seized  for 
taking  shipwrecked,  wounded,  and  sick  on  board  is 
a  matter  of  course.  But  as  regards  this  case  too, 
the  question  of  the  final  disposal  of  the  rescued  is  not 
settled,  especially  as  the  original  article  lo  of  the 
Convention  has  been  dropped  before  ratification.^ 

§  209.  Wliatever  vessel  is  captured,  her  religious. 


ReiiRious,  mcdical,  and  hospital  staff  is  inviolable,  and  its 
and  '*^  '  members  cannot  be  made  prisoners  of  war,  but  they 
Ho^qDitai  YYiust  coutinuc  to  discharge  their  duties  while  neces- 
sary. And  if  they  do  this,  the  belligerent  into  whose 
hands  they  have  fallen  has  to  pay  them  their  salaries. 
They  can  leave  the  ship,  when  the  commander-in- 
chief  considers  it  possible,  and  on  leaving  they  are 
allowed  to  take  with  them  all  surgical  articles  and 
instruments  which  are  their  private  property  (article  7). 

'  See  below,  §  408.  ^  See  below,  §348,  and  Lawrence, 

^  See  HoUs,  I.e.,  p.  131.  War,  pp.  63-75. 


ESPIONAGE,  TREASON,  RUSES  217 


VI 

Espionage,  Treason,  Euses 

See  the  literature  quoted  above  at  the  commencement  of 
§§  159  and  163. 

§  210.  Espionage  and  treason  do  not  play  the  Espionage 
same  part  in  sea  warfare  as  in  land  warfare,^  still  Treason, 
they  may  occur  and  be  made  use  of  by  belligerents. 
But  it  must  be  specially  observed  that,  since  the 
Hague  Eegulations  deal  only  with  land  warfare,  the 
legal  necessity  of  trying  a  spy  by  court-martial 
according  to  article  30  of  these  Eegulations  does  not 
exist  for  sea  warfare,  although  such  trial  by  court- 
martial  is  advisable. 

§  211.  Euses  are  customarily  allowed  within  the  Buses. 
same  limits  in  sea  warfare  as  in  land  warfare,  perfidy 
being  excluded.  As  regards  the  use  of  a  false  flag, 
it  is  by  most  publicists  considered  perfectly  lawful 
for  a  man-of-war  to  use  a  neutral's  or  the  enemy's 
flag  (i)  when  chasing  an  enemy  vessel,  (2)  when 
trying  to  escape,  and  (3)  for  the  purpose  of  drawing 
an  enemy  vessel  into  action.^     On  the  other  hand,  it 

^  See  above,  §§  159-162.  and    Russia,     in     1877,    Russian 

^  The  use  of  a  false  flag  on  the  men-of-war    in    the    Black     Sea 

part  of  a  belligerent  man-of-war  made  use  of  the  Italian  flag  (see 

is  analogous  to  the  controverted  Martens,  II.  §  103,  p.  566).     The 

use  of  the    enemy  flag   and  the  question  of   the  permissibility  of 

like  in  land  warfare  ;   see  above,  the   use   of  a   neutral   or   enemy 

§  164.    British  practice — -see  Hoi-  flag  is  answered  in  the  affirmative, 

land.  Prize  Law,  §  200 — permits  amongothers,  by  Ortolan,IL  p.  29; 

the   use    of    false   colours.     U.S.  Fiore,  III.  No.  1340 ;  Perels,  §  35, 

Naval  War   Code,  article   7,  for-  p.    183;    Pillet,   p.   116;    Bonfils, 

bids  it    now  altogether,   whereas  No.  1274;  Calvo,  IV.  2106;  Hall, 

as  late  as  1898,  during  the  war  with  §187.     See  also  Pillet  in  R.G.,  V. 

Spain  in  consequence  of  the  Cuban  (1898),  pp.  444-451.     But  see  the 

insurrection,  two  American  men-  arguments  against   the  use   of   a 

of-war  did  make  use  of  the  Spanish  false  |flag  in  Pradier-Fodere,  VI. 

flag    (see    Perels,   p.    183).     And  No.  2760. 
during  the  war  between  Turkey 
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is  universally  agreed  that  immediately  before  an 
attack  a  vessel  must  fly  her  national  flag.  Halleck 
(I.  p.  568)  relates  the  following  instance:  In  1783 
the  "  Sybille,"  a  French  frigate  of  thirty-eight  guns, 
enticed  the  British  man-of-war  "  Hussar "  by  dis- 
playing the  British  flag  and  intimating  herself  to  be 
a  distressed  prize  of  a  British  captor.  The  "  Hussar  " 
approached  to  succour  her,  but  the  latter  at  once 
attacked  the  "  Hussar  "  without  showing  the  French 
flag.  She  was,  however,  overpowered  and  captured, 
and  the  commander  of  the  "  Hussar  "  publicly  broke 
the  sword  of  the  commander  of  the  "  Sybille,"  whom 
he  justly  accused  of  perfidy,  although  the  French 
commander  was  acquitted  when  subsequently 
brought  to  trial  by  the  French  Government.  Again, 
Halleck  (I.  p.  568)  relates:  In  18 13  two  merchants 
of  New  York  carried  out  a  plan  for  destroying  the 
British  man-of-war  "  Eamillies  "  in  the  following  way. 
A  schooner  with  some  casks  of  flour  on  deck  was 
expressly  laden  with  several  casks  of  gunpowder 
having  trains  leading  from  a  species  of  gunlock, 
which,  upon  the  principle  of  clock-work,  went  ofl" 
at  a  given  period  after  it  had  been  set.  To  entice 
the  "  Eamillies  "  to  seize  her,  the  schooner  came  up, 
and  the  "  Eamillies  "  then  sent  a  boat  with  thirteen 
men  and  a  lieutenant  to  cut  her  off*.  Subsequently 
the  crew  of  the  schooner  abandoned  her  and 
she  blew  up  with  the  lieutenant  and  his  men  on 
board. 

Vattel  (III.  §  178)  relates  the  following  case  of 
perfidy:  In  1755,  during  war  between  Great  Britain 
and  France,  a  British  man-of-war  appeared  ofi"  Calais, 
made  signals  of  distress  for  the  purpose  of  soliciting 
French  vessels  to  approach  to  her  succour,  and 
seized  a  sloop  and  some  sailors  who  came  to  bring 
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her  help.  Vattel  is  not  certain  himself  whether  this 
case  is  a  fact  or  fiction.  But  be  that  as  it  may,  there 
is  no  doubt  that,  if  the  case  be  true,  it  is  an  example 
of  perfidy  which  is  not  allowed. 


YII 

Eequisitions,  Contributions,  Bombardment 

Hall,  §  140* — Lawrence,  §  229 — Taylor,  §  499— Bonfils,  No.  1277 — 
Despagnet,  No.  616 — Pillet,  p.  117 — Perels,  §  35,  p.  181— Holland, 
Studies,  pp.  96-1 1 1 — Dupuis,  Nos.  67  "j^. 

§  212.  No   case   has  to   my   knowledge   hitherto  Requisi- 
occurred  in  Europe  ^  of  requisitions  or  contributions  contVibu- 
imposed  by  naval  forces  upon  enemy  coast  towns,  coag^"^"" 
The  question  whether  or  not  such  requisitions  and  Towns. 
contributions   would    be  lawful   became  of  interest 
through  an  article  on  naval  warfare  of  the  future, 
published  in  1882  by  the  French  Admiral  Aube  in 
the  "  Eevue  des  Deux  Mondes  "  (vol.  50,  p.  331).  Aube 
pointed  out  that  one  of  the  tasks  of  the  fleet  in  sea 
warfare  of  the  future  would  be  to  attack  and  destroy 
by  bombardment    fortified    and  unfortified   military 
and  commercial  enemy  coast  towns,  or  at  least  to 
compel   them   mercilessly   to   requisitions  and   con- 
tributions.    As  during  the  British  naval  manoeuvres 
of  1888  and  1889  imaginary  contributions  were   im- 
posed upon  several  coast  towns,  Hall,  §  140  *,  takes  the 
question   into   consideration  under  what   conditions 
requisitions  and  contributions  would  be  lawful  in  sea 
warfare.     Hall  concludes,  after  careful  consideration, 

^  Holland,  Studies,  p.  1 01,  mentions  a  case  which  occurred  in  South 
America  in  1871. 
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that  such  requisitions  and  contributions  may  be 
levied,  provided  a  force  is  landed  which  actually 
takes  possession  of  the  respective  coast  town  and 
establishes  itself  there,  although  only  temporarily, 
until  the  imposed  requisitions  and  contributions  have 
been  complied  with  ;  that,  however,  no  requisitions  or 
contributions  could  be  demanded  by  a  single  message 
sent  on  shore  under  threatened  penalty  of  bombard- 
ment in  case  of  refusal.  There  is  no  doubt  that  Hall's 
arguments  are  logically  correct.  But  whether  the 
practice  of  sea  warfare  in  future  will  be  in  accordance 
with  the  rules  laid  down  by  Hall  is  at  least  doubtful. 
Hall  starts  from  the  principles  regarding  requisi- 
tions and  contributions  in  land  warfare,  yet  it  is  not 
at  all  certain  that  the  naval  Powers  would  consider 
themselves  bound  by  these  principles  as  regards 
maritime  operations.  Be  that  as  it  may,  the  fact  is 
certain  that  articles  5 1  and  5  2  of  the  Hague  Eegula- 
tions  apply  to  land  warfare  only.^ 
Bombard-  §  2 1 3.  There  is  no  doubt  whatever  that  enemy 
the"  °  coast  towns  which  are  defended  can  be  bombarded 
Enemy  j^y  ^g^^y^il  forccs,  either  acting  independently  or  in 
co-operation  with  a  besieging  army.  But  the  ques- 
tion is  whether  or  not  open  and  undefended  coast 
places  can  be  bombarded  by  naval  forces.  The 
Institute  of  International  Law  appointed  in  1895  at 
its  meeting  at  Cambridge  a  committee  to  investigate 
the  matter.  The  report^  of  this  committee,  drafted 
by  Professor  Holland  with  the  approval  of  the  Dutch 
General  Den  Beer  Portugael,   and  presented  in  1896 

1  The      Institute      of      Inter-  below,  p.    222.     U.S.   Naval  War 

national  Law  has  touched   upon  Code,  article   4,  allows    "  reason- 

the  question  of   requisitions  and  able  "  requisitions,  but  no  contri- 

conti-ibutions    in  sea   warfare  in  butions,  since  "  ransom  "  is  not 

article    4,    No.    i,    of     its    rules  allowed. 

regarding    the    bombardment    of  -  See  Annuaire,  XV.  (1896),  pp. 

open  towns  by  naval  forces;  see  148   150. 
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at  the  meeting  at  Venice/  is  of  such  interest  that  I 
think  it  advisable  to  reproduce  here  in  translation 
the  following  chief  parts  of  it : — 

When  the  Prince  de  Joinville  recommended  in  1844, 
in  case  of  war,  the  devastation  of  the  great  commercial 
towns  of  England,  the  Duke  of  Wellington  wrote  :— "  What 
but  the  inordinate  desire  of  popularity  could  have  induced 
a  man  in  his  station  to  write  and  publish  such  a  produc- 
tion, an  invitation  and  provocation  to  war,  to  be  carried  on 
in  a  manner  such  as  has  been  disclaimed  by  the  civilized 
portions  of  mankind  ?  "  (Eaikes,  "Correspondence,"  p.  367). 
The  opinion  of  the  Prince  de  Joinville  has  been  taken  up 
by  Admiral  Aube  in  an  article  which  appeared  in  the  "  Pievue 
des  DeuxMondes"  in  1882.  After  having  remarked  that  the 
ultimate  object  of  war  is  to  inflict  the  greatest  possible 
damage  to  the  enemy  and  that  "  La  richesse  est  le  nerf  de  la 
guerre,"  he  goes  on  as  follows : — "  Tout  ce  qui  frappe  I'en- 
nemi  dans  sa  richesse  devient  non  seulement  legitime,  mais 
s'impose  comme  obligatoire.  II  faut  done  s'attendre  a  voir 
les  flottes  cuirassees,  maltresses  de  la  mer,  tomuier  leur 
puissance  d'attaque  et  destruction,  a  defaut  d'adversaires  se 
derobant  a  leurs  coups,  contre  toutes  les  villes  du  littoral, 
fortifiees  ou  non,  pacifiques  ou  guerrieres,  les  incendier,  les 
miner,  et  tout  au  moins  les  ran^onner  sans  merci.  Cela 
s'est  fait  autrefois  ;  cela  ne  se  fait  plus ;  cela  se  fera 
encore  :  Strasbourg  et  Peronne  en  sont  garants.  .  .  ." 

The  discussion  was  opened  again  in  1888,  on  the  occasion 
of  manoeuvres  executed  by  the  British  Fleet,  the  enemy 
part  of  which  feigned  to  hold  to  ransom,  under  the  threat 
of  bombardment,  great  commercial  towns,  such  as  Liver- 
pool, and  to  cause  unnecessary  devastation  to  pleasure 
towns  and  bathing-places,  such  as  Folkestone,  through 
throwing  bombs.  One  of  your  reporters  observed  in  a 
series  of  letters  addressed  to  the  "  Times  "  that  such  acts 
are  contrary  to  the  rules  of  International  Law  as  well  as 
to  the  practice  of  the  present  century.  He  maintained  that 
bombardment  of  an  open  town  ought  to  be  allowed  onl}'  for 

1  See  Annuaire,  XV.  (1896),  p.  313. 
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the  purpose  of  obtaining  requisitions  in  kind  necessary  for 
the  enemy  fleet  and  contributions  instead  of  requisitions, 
further  by  the  way  of  reprisals,  and  in  case  the  town 
defends  itself  against  occupation  by  enemy  troops  ap- 
proaching on  land.  .  .  .  Most  of  the  adipairals  and  naval 
officers  of  England  who  took  part  in  the  lively  correspon- 
dence which  arose  in  the  "  Times  "  and  other  journals 
during  the  months  of  August  and  September  1 880  took  up 
a  contrary  attitude.  .  .  . 

On  the  basis  of  this  report  the  Institute,  at  the 
same  meeting,  adopted  a  body  of  rules  regarding  the 
bombardment  of  open  towns  by  naval  forces,  declar- 
ing that  the  rules  of  the  law  of  war  concerning  bom- 
bardment are  the  same  regarding  land  warfare  and 
sea  warfare.  Of  special  interest  are  articles  4  and  5 
of  these  rules,  which  run  as  follows  : — 

Article  4.  In  virtue  of  the  general  principles  above, 
the  bombardment  by  a  naval  force  of  an  open  town,  that  is 
to  say  one  which  is  not  defended  by  fortifications  or  by 
other  means  of  attack  or  of  resistance  for  immediate  de- 
fence, or  by  detached  forts  situated  in  proximity,  for 
example  of  the  maximum  distance  of  from  four  to  ten 
kilometres,  is  inadmissible  except  in  the  following  cases  : — 

(i)  For  the  purpose  of  obtaining  by  requisitions  or  con- 
tributions what  is  necessary  for  the  fleet.  These  requisi- 
tions or  contributions  must  in  every  case  remain  within 
the  limits  prescribed  by  articles  56  and  58  of  the  Manual  of 
the  Institute. 

(2)  For  the  purpose  of  destroying  sheds,  military  erec- 
tions, depots  of  war  munitions,  or  of  war  vessels  in  a  port. 
Further,  an  open  town  which  defends  itself  against  the 
entrance  of  troops  or  of  disembarked  marines  can  be  bom- 
barded for  the  purpose  of  protecting  the  disembarkation 
of  the  soldiers  and  of  the  marines,  if  the  open  town  attempts 
to  prevent  it,  and  as  an  auxiliary  measure  of  war  to 
facilitate  the  result  made  by  the  troops  and  the  disem- 
barked marines,  if  the  town  defends  itself.     Bombardments 
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of  which  the  object  is  only  to  exact  a  ransomi  are  specially 
forbidden,  and,  with  the  stronger  reason,  those  which  are 
intended  only  to  bring  about  the  submission  of  the  country 
by  the  destruction,  for  which  there  is  no  other  motive,  of 
the  peaceful  inhabitants  or  of  their  property. 

Article  5.  An  open  town  cannot  be  exposed  to  a  bom- 
bardment for  the  only  reasons  : — 

(i)  That  it  is  the  capital  of  the  State  or  the  seat  of 
the  Government  (but  naturally  these  circumstances  do  not 
guarantee  it  in  any  way  against  a  bombardment). 

(2)  That  it  is  actually  occupied  by  troops,  or  that  it  is 
ordinarily  the  garrison  of  troops  of  different  arms  intended 
to  join  the  army  in  time  of  war. 

Thus  the  matter  stands  as  far  as  the  Institute  of 
International  Law  is  concerned.  But  nobody  can 
say  what  line  of  action  naval  forces  will  follow  in  the 
future  regarding  bombardment  of  the  enemy  coast. ^ 

The  U.S.  Naval  War  Code  now  deals  with  the 
question  in  its  article  4.  The  bombardment  of  un- 
defended unfortified  towns  is  thereby  forbidden, 
except  (i)  when  such  bombardment  is  incidental  to 
the  destruction  of  military  and  naval  establishments 
and  the  like,  (2 )  when  the  reasonable  requisitions  are 
not  complied  with.  The  bombardment  for  the  non- 
payment of  "  ransom  "  is  absolutely  forbidden. 

^  Amongst  the  six  "  wishes  "  ex-  the  question  of  the  bombardment 

pressed  by  the  final  act  of  the  Hague  of  ports,  towns,  and  villages   by 

Peace    Conference  is  the  follow-  a  naval    force    may   be    referred 

ing : — "  The  Conference  expresses  to    a   subsequent   Conference  for 

the  wish  that  the  proposal  to  settle  consideration." 
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marine 
Telegraph 
Cables. 


vin 

Interference  with  Submarine  Telegraph  Cables 

Liszt,  §  41,  VI.— Bonfils,No.  1278— Pradier-Fodere.VI.  No.  2772— Fiore, 
III.  No.  1387 — Perels,  §  35,p.  185 — Perdrix,  "Las  cables  sousmarines 
etleur  protection  Internationale"  (1902) — Kraemer,  "Dieuntersee- 
ischen  Telegraphenkabel  in  I{j-iegszeiten  "  (1903)— Scholz,  "Krieg 
und  Seekabel  "  (1904) — Holland,  in  "  Journal  de  Droit  International 
Prive  et  de  la  Jurisprudence  comparee  "  (Clunet),  XXV.  (li 
pp.  648-652 — Goffin,  in  "  The  Law  Quarterly  Review,"  XV.  (i! 
pp.  145-154 — Bar,  in  the  "  Archiv  fiir  Oeffentliches  Recht,"  XV. 
(1900),  pp.  414-421— Rey,  in  R.G.,  VIII.  (1901),  pp.  681-762— 
Dupuis,  in  R.G.,  X.  (1903),  pp.  532-547.  See  also  the  literature 
quoted  above,  vol.  I.,  at  the  commencement  of  §  286. 

§  214.  As  the  "  International  Convention  ^  for  the 
Protection  of  Submarine  Telegraph  Cables  "  of  1884 
stipulates  expressly  by  its  article  1 5  that  freedom  of 
action  is  reserved  to  belligerents,  the  question  is  not 
settled  how  far  belligerents  are  entitled  to  interfere 
with  submarine  telegraph  cables.  The  Institute  of 
International  Law  has  studied  the  matter  and  adopted,^ 


at  its  meeting  at  Brussels  in  1902 
rules : — 


the  following  five 


(i)  Le  cable  sousmarin  reliant  deux  territoires  neutres 
est  inviolable. 

(2)  Le  cable  reliant  les  territoires  de  deux  beUigerants 
ou  deux  parties  du  territoire  d'un  des  beUigerants  peut  etre 
coupe  partout,  excepts  dans  la  mer  territoriale  et  dans  les 
eaux  neutraUsees  dependant  d'un  territoire  neutre. 

(3)  Le  cable  reliant  un  territoire  neutre  au  territoire 
d'un  des  beUigerants  ne  peut  en  aucun  cas  etre  coupe  dans 
la  mer  territoriale  ou  dans  les  eaux  neutralisees  dependant 
d'un  territoire  neutre.  En  haute  mer,  ce  cable  ne  peut  etre 
coupe  que  s'il  y  a  blocus  effectif  et  dans  les  limites  de  la 
ligne  du  blocus,  sauf  retablissement  du  cable  dans  le  plus 


'  See    above,    vol. 
and  287. 


*  See   Annuaire,  XIX.   (1902), 
p.  331- 
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bref  delai  possible.  Le  cable  peut  toujours  etre  coupe 
sur  le  territoire  et  dans  la  mer  territoriale  dependant  d'un 
territoire  ennemi  jusqu'a  d'une  distance  de  trois  milles 
marins  de  la  laisse  de  basse-maree. 

(4)  II  est  entendu  que  la  liberte  de  I'Etat  neutre  de 
transmettre  des  depeches  n'implique  pas  la  faculte  d'en 
user  ou  d'en  permettre  I'usage  manifestement  pour  preter 
assistance  a  I'un  des  belligerants. 

(5)  En  ce  qui  concerne  I'application  des  regies  prece- 
dentes,  il  n'y  a  de  difference  a  etablir  ni  entre  les  cables 
d'Etat  et  les  cables  appartenant  a  des  particuliers,  ni  entre 
les  cables  de  propriete  ennemie  et  ceux  qui  sont  de  propriete 
neutre. 

The  U.S.  Naval  War  Code,  article  5,  lays  down 
the  following  rules  : — 

(i)  Submarine  telegraphic  cables  between  points  in  the 
territory  of  an  enemy,  or  between  the  territory  of  the 
United  States  and  that  of  an  enemy,  are  subject  to  such 
treatment  as  the  necessities  of  war  may  require. 

(2)  Submarine  telegraphic  cables  between  the  territory 
of  an  enemy  and  neutral  territory  may  be  interrupted 
within  the  territorial  jurisdiction  of  the  enemy. 

(3)  Submarine  telegraphic  cables  between  two  neutral 
territories  shall  be  held  inviolable  and  free  from  inter- 
ruption.^ 

^  It  is  impossible  for  a  treatise  in    it     may    be   referred    to    the 

to  discuss  the  details  of  the  abso-  excellent   monograph    of    Scholz, 

lutely  unsettled  question  how  far  Krieg  und  Seekabel  (1904),  which 

belligerents  can  interfere  with  sub-  discusses   the   matter   thoroughly 

marine  telegraph  cables.     Readers  and  ably, 
who    take    a  particular    interest 


VOL.  II, 


CHAPTEE   V 

NON-HOSTILE  RELATIONS  OF  BELLIGERENTS 


Fides 
etiam 
hosti 
servanda. 


On  Non-Hostile  Eelations  in  General  between 
Belligerents 

Grotius,  III.  c.  19 — Pufendorf,  VIII.  c.  7,  §§  1-2 — Bynkershoek, 
Quaest.  jiir.  publ.  I.  c.  i — Vattel,  III.  §§  174-175 — Hall,  §  189 — 
Lawrence,  §  231 — Phillimore,  III.  §  97 — Halleck,  I.  pp.  310-31 1 — 
Taylor,  §  508 — Wheaton,  §  399 — Bluntschli,  §  679 — Hefffcer,  §  141 
— Lueder  in  Holtzendorff,  IV.  pp.  525-527 — UUmann,  §  157 — Bon- 
fils,  Nos.  1237-1238 — Despagnet,  No.  555 — Pradier-Fodere,  VII. 
Nos.  2882-2887— Rivier,  11.  p.  367 — Calvo,  IV.  §§  241 1-24 12 — Fiore, 
III.  No.  1482 — Martens,  11.  §  127 — Longuet,  §§  134-135 — Me- 
rignhac,  pp.  218-220 — Pillet,  pp.  355-356 — Kriegsgebrauch,  p.  38. 

§  215.  Although  the  outbreak  of  war  between 
States  brings  regularly  all  non-hostile  intercourse 
to  an  end,  necessity  of  circumstances,  convenience, 
humanity,  and  other  factors  may  call  some  kinds  of 
non-hostile  relations  of  belligerents  into  existence. 
And  it  is  a  universally  recognised  principle  of  Inter- 
national Law  that,  where  such  relations  rise,  belli- 
gerents must  carry  them  out  with  due  faith.  Fides 
etiam  hosti  servanda  is  a  rule  which  already  in 
antiquity  was  adhered  to  when  no  International  Law 
in  the  modern  sense  of  the  term  existed.  But  it  had 
then  a  religious  and  moral  sanction  only.  Since  in 
modern  times  war  is  not  a  condition  of  anarchy  and 
lawlessness  between  belligerents,  but  a  contention  for 
many  parts   regulated,  restricted,  and   modified  by 
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law,  it  is  obvious  that,  where  non-hostile  relations 
between  belligerents  occur,  they  are  protected  by  law. 
Fides  etiam  hosti  servanda  is,  therefore,  a  principle 
which  nowadays  enjoys  a  legal  besides  its  religious 
and  moral  sanction. 

§  216.  As  through  the  outbreak  of  war  all  diplo-  Different 
matic  intercourse  and  all  other  non-hostile  relations  ^on-^  °^ 
come  to  an  end,  it  is  obvious  that  any  non-hostile  hostile 

^      '  ^  1     IT  .    .  ^  Relations. 

relations  between  belligerents  must  originate  from 
special  agreements.  These  agreements — so-called 
commercia  belli — may  either  be  concluded  in  time  of 
peace  for  the  purpose  of  creating  certain  non-hostile 
relations  between  the  parties  in  case  war  breaks  out, 
or  they  may  be  concluded  during  the  very  time  of 
war.  Now  such  non-hostile  relations  are  created 
through  passports,  safe-conducts,  safeguards,  flags  of 
truce,  cartels,  capitulations,  and  armistices.  Non- 
hostile  relations  may  also  be  created  by  peace 
negotiations.^ 

§  217.  Several  writers^  speak  of  non-hostile  re-  Licences 
lations  between  belligerents  created  by  licences  to  *°*^^'^®- 
trade  granted  by  a  belligerent  to  enemy  subjects 
either  within  certain  limits  or  generally.  It  has  been 
explained  above,  in  §  10 1,  that  it  is  for  Municipal 
Law  to  determine  whether  or  not  through  the  out- 
break of  war  all  trade  and  the  like  is  prohibited 
between  the  subjects  of  belligerents.  Now,  if  the 
Municipal  Law  of  one  or  both  belligerents  does  con- 
tain such  a  prohibition,  it  is  of  course  within  the 
discretion  of  one  or  both  of  them  to  grant  exceptional 
licences  to  trade  to  their  own  or  the  other  belligerent's 
subjects,  and  such  licences  naturally  include  certain 

1  See  below,  §  267.  Taylor,  §  512;  Wheaton,  §§  409- 

^  See,  for  instance.  Hall,  §  196 ;  410  ;  Fiore,  III.  No.  1500;  Pradier- 

Halleck,  II.  pp.   343-363 ;   Law-  Fodere,  VII.  No.  2938. 

rence,  §  235;    Manning,  p.  168; 

Q  2 
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privileges.  Thus,  for  instance,  if  a  belligerent  allows 
enemy  subjects  to  trade  with  his  own  subjects,  enemy 
merchantmen  engaged  in  such  trade  are  exempt  from 
capture  and  appropriation  by  the  grantor.  Yet  it 
is  not  International  Law  which  creates  this  exemp- 
tion, but  the  very  licence  to  trade  granted  by  the 
belhgerent  and  revocable  at  any  moment;  and  no 
non-hostile  international  relations  between  the  belli- 
gerents themselves  originate  from  such  licences.  The 
matter  would  be  different  if  belhgerents  agreed  either 
in  time  of  peace  for  the  time  of  war  or  during  time 
of  war  upon  certain  trade  to  be  allowed  between  their 
subjects.  However,  non-hostile  relations  originating 
from  such  an  agreement  would  not  be  relations 
arising  out  of  a  licence  to  trade,  but  out  of  a  cartel.^ 


n 

Passpoets,  Safe-conducts,  Safeguards 

Grotius,  IIL  c.  21,  §§  14-22— Vattel,  III.  §§  265-277— Hall,  §§  191 
and  195— Lawrence,  §  234 — Phillimore,  III.  §§  98-102 — HaUeck, 
II.  pp.  323-328— Taylor,  §  511 — Wheaton,  §  408— Bluntschli, 
§§  675-678— Heflfter,  §  142— Lueder  in  Holtzendorff,  IV.  pp.  525- 
527 — Ullmann,  §  157— Bonfils,  Nos.  1246-1247 — Despagnet,  Nos. 
558  and  560— Pradier-Fodere,  VII.  Nos.  2884,  2932-2938— Calvo, 
IV.  §§  2413-2418— Fiore,  III.  No.  1499— Longuet,  §§  142-143— 
Merignhac,  pp.  239-240— Pillet,  pp.  359-360 — Kriegsgebrauch, 
p.  41— Holland,  War,  No.  96. 

Passports        §  2 1 8.  Belligerents   on   occasions  arrange  among 
conducts     themselves   that    passports   and   safe-conducts   shall 
be  given  to  certain  of  each  other's  subjects.     Pass- 
ports are  written  permissions  given  by  a  belligerent 
to   enemy   subjects    for  the   purpose    of  travelUng 

^  See  below,  §  224. 
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within  that  belKgerent's  territory  or  enemy  territory 
occupied  by  him.  Safe- conducts  are  written  permis- 
sions given  by  a  belligerent  to  enemy  subjects  for  the 
purpose  of  going  to  a  particular  place  for  a  defined 
object,  for  instance,  to  a  besieged  town  for  conducting 
certain  negotiations  ;  but  safe-conducts  may  also  be 
given  to  goods,  and  they  comprise  then  the  permission 
for  such  goods  to  be  carried  unmolested  to  a  certain 
place.  Passports  as  well  as  safe-conducts  make  the 
grantee  inviolable  as  long  and  in  so  far  as  he  complies 
with  the  conditions  specially  imposed  upon  him  or 
actually  corresponding  with  the  merits  of  the  special 
case.  Both  passports  and  safe-conducts  are  not 
transferable,  and  may  be  granted  to  enemy  subjects 
for  a  limited  and  an  unlimited  period,  and  in  the  former 
case  their  validity  expires  with  the  expiration  of  the 
period.  Both  may  be  withdrawn,  not  only  when  the 
grantee  abuses  the  protection,  but  also  for  military 
expediency.  It  must,  however,  be  specially  observed 
that  passports  and  safe-conducts  are  only  a  matter 
of  International  Law  when  their  grant  has  been  ar- 
ranged between  the  belligerents  or  their  responsible 
commanders.  If  they  are  granted  without  such  an 
arrangement  unilaterally  on  the  part  of  one  of  the 
belligerents,  they  fall  outside  the  scope  of  Interna- 
tional Law.^ 

§  219.  Belligerents  on  occasions    arrange  among  Safe- 
themselves  that  they  shall  grant  protection  to  certain  ^^^^  ^' 
of  each  other's  subjects  or  property  against  their  own 
forces  in  the  form  of  safeguards,  of  which  there  are 
two  kinds.      One  consists  in  a  written  order  given 
to  an  enemy  subject  or  left  with  enemy  property  and 

^  The  distinction  between  pass-  such  as  are  granted  unilaterally, 

ports  and  the  like  arranged  to  be  would     seem    to     be     necessary, 

granted  between  the  belligerents,  although  it  is  generally  not  made, 
on  the  one  hand,  and,  on  the  other, 
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addressed  to  the  commander  of  armed  forces  of  the 
grantor,  in  which  the  former  is  charged  with  the  pro- 
tection of  the  respective  individual  or  property,  and 
by  which  both  become  inviolable.  The  other  kind  of 
safeguard  is  given  by  detailing  one  or  more  soldiers 
to  accompany  enemy  subjects  or  to  guard  the  spot 
where  certain  enemy  property  is,  for  the  purpose  of 
protection.  Soldiers  on  this  duty  are  inviolable  on 
the  part  of  the  other  belligerent ;  they  must  neither 
be  attacked  nor  made  prisoners,  and  they  must, 
on  falling  into  the  hands  of  the  enemy,  be  fed,  well 
kept,  and  eventually  safely  sent  back  to  their  corps. 
Just  like  concerning  passports  and  safe-conduct,  it  must 
be  specially  observed  that  safeguards  are  only  then  a 
matter  of  International  Law  when  their  granting  has 
been  arranged  by  the  belligerents,  and  not  otherwise. 


Ill 

Flags  of  Truce 


Hall,  §  190— Lawrence,  §  232— Phillimore,  III.  §  115— Halleck,  II. 
PP'  333.  334— -Taylor,  §  510— Bluntschli,-§§  681-684— Heffter,  §  126 
— Lueder  in  Holtzendorflf,  IV.  pp.  421-423— Ullmann,  §  152— 
Bonfils,  Nos.  1239-1245— Despagnet,  No.  556— Pradier-Fodere, 
VII.  Nos.  2927-2931 — Rivier,  II.  pp.  279-280— Calvo,  IV.  §§ 
2430-2432— Fiore,  III.  No.  1378— Martens,  11.  §  127— Longuet, 
§§  136-138— Merignhac,  pp.  220-225— Fillet,  pp.  356-358— Kriegs- 
gebrauch,  pp.  26-29 —Holland,  War,  Nos.  82-85. 

Meaning  §  2  20.  Although  the  outbreak  of  war  brings  all 
oiTrmfe.  negotiations  between  belligerents  to  an  end,  and 
although  no  negotiations  are  regularly  conducted 
during  war,  certain  circumstances  and  conditions 
make  it  necessary  or  convenient  for  the  armed  forces 
of  belligerents  to  enter  into  negotiations  with  each 
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other  for  some  purpose  or  another.  Since  time  im- 
memorial a  white  flag  has  been  used  as  a  symbol  by 
an  armed  force  who  wish  to  negotiate  with  the  enemy, 
and  always  and  everywhere  it  has  been  considered  a 
duty  of  the  enemy  to  respect  this  symbol.  In  land 
warfare  the  flag  of  truce  is  made  use  of  in  this  way/ 
that  an  individual,  charged  by  his  force  with  the 
task  of  negotiating  with  the  enemy,  approaches  the 
latter  either  carrying  the  flag  himself  or  accom- 
panied by  a  flag-bearer,  and  often  also  accompanied 
by  a  drummer  or  a  bugler,  or  a  trumpeter,  and  an 
interpreter.  In  sea  warfare  the  individual  charged 
with  the  task  of  negotiating  approaches  the  enemy 
in  a  boat  flying  the  white  flag.  The  Hague  Eegula- 
tions  have  now  by  their  articles  32  to  34  enacted 
most  of  the  customary  rules  of  International  Law 
regarding  flags  of  truce  without  adding  any  new  rule. 
These  rules  are  the  same  for  land  warfare  as  for 
naval  warfare,  although  their  validity  for  land  war- 
fare is  now  grounded  on  the  Hague  Eegulations, 
whereas  their  validity  for  naval  warfare  is  still  based 
on  custom  only. 

§  221.  Asacommanderofanarmed  force  is,  accord-  Treat- 
ing to  article  33  of  the  Hague  Eegulations,  not  obliged  unadmit- 
to  receive  a  bearer  of  a  flag  of  truce,  a  flag-bearer  {.g^^^^sf 
who  makes  his  appearance  may  at  once  be  signalled 
to  withdraw.     Yet  he  is  inviolable  even  then  from 
the  time  he  displays  the  flag  to  the  end  of  the  time 
necessary  for  withdrawal.     He  may  during  this  time 
neither  be  intentionally  attacked  nor  made  prisoner. 
However,  an   armed   force  in  battle  is  not  obhged 
to  stop  its  military  operations   on   account   of  the 
approach  of  an   enemy   flag-bearer   who   has   been 
signalled  to  withdraw.     Although  the  latter  may  not 

^  See  Hague  Regulations,  article  32. 
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intentionally  be  fired  upon,  he  may  during  the  battle 
accidentally  be  killed  or  wounded  without  respon- 
sibility or  moral  blame  to  the  belligerent  concerned. 
And  it  must  be  specially  mentioned  that  the  com- 
mander of  an  armed  force  may  inform  the  enemy 
that  he  will  under  no  circumstances  and  conditions 
receive  a  flag-bearer  either  within  a  certain  or  an 
indefinite  period.  Should,  in  spite  of  such  notice,  a 
flag-bearer  approach,  he  does  not  enjoy  any  privilege, 
and  may  be  attacked  and  made  prisoner  like  any 
other  member  of  the  enemy  forces. 
Treat-  §  2  2  2.  Bearers  of  flags  of  truce  and  their  party. 

Admitted    wlien  admitted  by  the  other  side,  must  be  granted  the 
Flag-         privilege  of  inviolability.     They  may  neither  be  at- 
tacked nor  taken  prisoners,  and  they  must  be  allowed 
to  return  in  due  time  and  safely  within  their  lines.    On 
the  other  hand,   the    forces    admitting    enemy  flag- 
bearers  need  not  allow  them  to  acquire  information 
about  the  receiving  forces  and  to  carry  it  back  to  their 
own  corps.     Flag-bearers  and  their  parties  may,  there- 
fore, be  blindfolded  by  the  receiving  forces,  or  be  con- 
ducted by  roundabout  ways,  or  be  prevented  from 
entering  into  communication  with  other  individuals 
than  those  who  confer  oflScially  with  them,  and  they 
may  even  temporarily  be  prevented  from  returning 
till   a  certain  military  operation  is  carried  out,  of 
which  they  have  obtained  information.     Article  33 
of  the  Hague  Eegulations  enacts  specifically  that  a 
commander  to  whom  a  flag  of  truce  is  sent  "  can  take 
all  steps  necessary  to  prevent  the  envoy  taking  advan- 
tage of  his  mission  to  obtain  information."     Bearers 
of  flags  of  truce  are,  however,  not  prevented  from 
reporting  to  their  corps  any  information  they  have 
gained  by  observation  in  passing  the  enemy  lines  and 
in  communicating  with  enemy  individuals.     But  the}'- 
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are  not  allowed  to  sketch  maps  of  defences  and 
positions,  to  gather  information  secretly  and  surrepti- 
tiously, to  provoke  or  to  commit  treacherous  acts,  and 
the  like.  If  they  nevertheless  do  this,  they  may  be 
court-martialled.  Articles  33  and  34  of  the  Hague 
Eegulations  enact  specifically  that  a  flag-bearer  may 
temporarily  be  detained  in  case  he  abuses  his  mission 
for  the  purpose  of  obtaining  information,  and  that  he 
loses  all  privileges  of  inviolability  "  if  it  is  proved 
beyond  doubt  that  he  has  taken  advantage  of  his 
privileged  position  to  provoke  or  commit  an  act  of 
treachery."  Bearers  of  white  flags  and  their  party, 
who  approach  the  enemy  and  are  received,  must 
carry  ^  some  authorisation  with  them,  which  shows 
that  they  are  charged  with  the  task  of  entering  into 
negotiations  (article  32),  otherwise  they  can  be  re- 
tained as  prisoners,  since  it  is  his  mission  and  not  the 
white  flag  itself  which  protects  the  flag-bearer.  This 
mission  protects  everyone  who  is  charged  with  it, 
notwithstanding  his  position  in  his  corps  and  his 
status  as  a  civilian  or  a  soldier,  but  it  does  not  pro- 
tect a  deserter.  The  latter  may  be  retained,  court- 
martialled,  and  punished,  notice  being  given  to  his 
principal  of  the  reason  of  punishment.^ 

§  223.  The  abuse  of  his  mission  by  an  authorised  Abuse  of 
flag-bearer  must  be  distinguished  from  an  abuse  of  Truce! 
the  flag  of  truce  itself.     Such  abuse  is  possible  in  two 
different  forms  : — 

(i)  The  force  which  sends  an  authorised  flag- 
bearer  to  the  enemy  has  to  take  up  a  corresponding 
attitude ;  the  ranks  which  the  flag-bearer  leaves 
being  obliged  to  halt  and  to  cease  nre.     Now  it  con- 

^  Article  32  of  the  Hague  Regu-  the  belligerents  to  enter  into  com- 

lations   confirms   this    customary  munication  with  the  other, 

rule  by  speaking  of  an  individual  -  See  Hall,  §  190, 
who   is   "authorised"  by  one  of 
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stitutes  an  abuse  of  the  flag  of  truce  if  such  attitude 
corresponding  with  the  sending  of  a  flag  of  truce  is 
intentionally  not  taken  up  by  the  sending  force.  The 
case  is  even  worse  when  a  flag-bearer  is  intentionally 
sent  with  a  feigned  mission  for  the  purpose  of  carrying 
out  mihtary  operations  on  the  part  of  the  sender 
under  the  protection  due  on  the  part  of  the  enemy  to 
the  flag-bearer  and  his  party. 

(2)  The  second  form  of  a  possible  abuse  appears 
in  the  case  in  which  a  white  flag  is  made  use  of  for 
the  purpose  of  making  the  enemy  believe  that  a  flag 
of  truce  is  about  to  be  sent,  although  it  is  not  sent, 
and  of  carrying  out  operations  under  the  protection 
granted  by  the  enemy  to  this  pretended  flag  of  truce. 

It  need  hardly  be  specially  mentioned  that  both 
forms  of  abuse  are  gross  perfidy  and  may  be  met  with 
reprisals,  or  with  punishment  of  the  offenders  in  case 
they  fall  into  the  hands  of  the  enemy.  The  following 
case  of  abuse  is  related  by  Sir  Sherston  Baker  in 
Halleck  (11.  p.  315) :— "On  July  12,  1882,  while  the 
British  fleet  was  lying  off  Alexandria,  in  support  of 
the  authority  of  the  Khedive  of  Egypt,  and  the 
rebels  under  Arabi  Pasha  were  being  driven  to  great 
straits,  a  rebel  boat,  carrying  a  white  flag  of  truce, 
was  observed  approaching  H.M.S.  '  Invincible '  from 
the  harbour,  whereupon  H.M,  ships  'Temeraire' 
and  '  Inflexible,'  which  had  just  commenced  firing, 
were  ordered  to  suspend  fire.  So  soon  as  the  firing 
ceased,  the  boat,  instead  of  going  to  the  '  Invincible,' 
returned  to  the  harbour.  A  flag  of  truce  was 
simultaneously  hoisted  by  the  rebels  on  the  Eas- 
el-Tin fort.  These  deceits  gave  the  rebels  time  to 
leave  the  works  and  to  retire  through  the  town, 
abandoning  the  forts,  and  withdrawing  the  whole  of 
their  garrison  under  the  flag  of  truce." 


CARTELS  235 

IV 

Cartels 

Grotius,  III.  c.  21,  §§  23-30— Vattel,  III.  §§  278-286— Hall,  §  193— 
Lawrence,  §§  205  and  233 — Phillimore,  III.  §§  111-112 — Halleck, 
XL  pp.  326-329 — Taylor,  §  599 — Bluntschli,  §§  679-680 — Heffter, 
§  142 — Lueder  in  Holtzendorff,  IV.  pp.  525-527 — Ullmann,  §  157 — 
Bonfils,  Nos.  827  and  1280 — Despagnet,  Nos.  655 — Pradier-Fodere, 
VII.  Nos.  2832-2837,  2888— Rivier,  II.  p.  360— Calvo,  IV.  §§  2419- 
2429 — Longuet,  §§  140,  J41 — Pillet,  p.  359 — Kriegsgebrauch,  p.  38 
— Holland,  War,  No.  95 — Holland,  Prize  Law,  §§  32-35. 

6  224.  Cartels    are     conventions    between     belli-  Definition 

•      •  -ind  Pur 

gerents  concluded  for  the  purpose  of  permitting  p^g^  ^f ' 
certain  kinds  of  non-hostile  intercourse  between  one  Cartels. 
another  such  as  would  otherwise  be  prevented 
through  the  condition  of  war.  .  Cartels  may  be  con- 
cluded during  peace  in  case  of  war,  or  during  the 
time  of  war,  and  they  may  provide  for  numerous 
purposes.  Thus,  communication  by  post,  telegraph, 
telephone,  and  railway,  which  would  otherwise  not 
take  place,  may  be  arranged  by  cartels,  or  the 
exchange  of  prisoners,  or  a  certain  treatment  of 
wounded,  and  the  like.  Thus,  further,  intercourse 
between  each  other's  subjects  through  trade  ^  may, 
either  within  certain  limits  or  unlimitedly,  be  agreed 
upon  by  belligerents.  All  rights  and  duties  originat- 
ing from  cartels  must  be  complied  with  in  the  same 
manner  and  good  faith  as  rights  and  duties  arising 
from  other  treaties. 

§  225.  Qartel  ships  ^  are  vessels  of  belligerents  Cartel 
which  are  commissioned  for  the  carriage  by  sea  of  '^^* 
exchanged  prisoners  from  the  enemy  country  to  their 

'  See   above,   §   217.     But  ar-     see  above,  §§218  and  219 — is  not 
rangement  for  granting  passports,     a  matter  of  cartels, 
safe-conducts,    and    safeguards —         -  See  above,  §  190. 
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own  country.  Custom  has  sanctioned  the  following 
rules  regarding  these  cartel  ships  for  the  purpose  of 
securing  their  protection  on  the  one  hand,  and,  on  the 
other,  their  exclusive  employment  as  a  means  for  the 
exchange  of  prisoners  :  Cartel  ships  must  not  do  any 
trade  or  carry  any  cargo  or  despatches ;  ^  they  are 
especially  not  allowed  to  carry  ammunition  or  instru- 
ments of  war,  except  one  gun  for  firing  signals.  They 
have  to  be  furnished  with  a  document  from  an  official 
belonging  to  the  home  State  of  the  prisoners  and 
stationed  in  the  country  of  the  enemy  declaring  that 
they  are  commissioned  as  cartel  ships.  They  are 
under  the  protection  of  both  belligerents  and  may 
neither  be  seized  nor  appropriated.  They  enjoy  this 
protection  not  only  when  actually  carrying  exchanged 
prisoners,  but  also  on  their  way  home  after  such 
carriage  and  on  their  way  to  fetch  prisoners.^  They 
lose  the  protection  at  once,  and  may  consequently  be 
seized  and  eventually  be  appropriated,  in  case  they 
do  not  comply,  either  with  the  general  rules  regarding 
cartel  ships,  or  with  the  special  conditions  imposed 
upon  them. 

'  The  Rosina,  2  Rob.  372  ;   the        "^  The  Daifje,  3  Rob.  139;  the 
Venus,  4  Rob.  355.  La  Gloire,  5  Rob.  192. 
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V 

Capitulations 

Grotius,  III.  c.  22,  §  9-Vattel,  III.  §§  261-264-Hall,  §  194- 
Lawrence,  §  236— Phillimore,  III.  §§  122-127— Halleck,  II. 
pp.  319-322— Taylor,  §§  514-516— Wheaton,  §  405— Bluntschli, 
§§  697-699— Heffter,  §  142— Lueder  in  Holtzendorff,  IV.  p.  527— 
UUmann,  §  157— Boufils,  Nos.  1259-1267— Despagnet,  No.  561— 
Pradier-Fodere,  VII.  Nos.  2917-2926— Rivier,  II.  pp.  361-362— 
Calvo,  IV.  §§  2450-2452— Fiore,  III.  Nos.  149 5- 1497— Martens, 
II.  §  127— Longuet,  §§  151-154— Merignhac,  pp.  225-230— PUlet, 
pp.  361-364— Kriegsgebrauch,  pp.  38-41— Holland,  War,  No.  86. 

§  226.  Capitulations     are     conventions     between  character 
armed  forces  of  belligerents  regarding  the  surrender  Purpose  of 
of  fortresses  and  other  defended  places,  or  of  men-  Captuia- 
of-war,  or  of  a  body  of  troops.     Capitulations  are 
military  conventions  only  and  exclusively  ;  they  must, 
therefore,  not  contain  arrangements  of  another  than 
a  local  miUtary  character  concerning  the  surrender- 
ing forces,  places,    or   ships.     If  they   nevertheless 
contain  such  arrangements,  the  latter  are  not  valid, 
except   under   the  condition  that  they  are   ratified 
by   the   pohtical   authorities   of    both   belligerents.^ 
The  surrender  of  a  certain  place  or  force  may,  of 
course,  be  arranged  by  some  convention  containing 
other  than  military  stipulations,  but  such  surrender 
would  then  not  originate  from  a  capitulation.     And 
just  as  is  their  character,  so  the  purpose  of  capitula- 
tions is  merely  miUtary— namely,  the  abandonment  of 
a  hopeless   struggle   and   resistance   only  involving 

^  See    Phillimore,   III.    §    123,  foreign  publicists,  as,  for  instance, 

who    discusses    the     promise    of  Despagnet  (§  561)  ;   but   the  rule 

Lord  William  Bentinck  to  Genoa,  that    capitulations    are    military 

in    1 8 14,   regarding    its   indepen-  conventions,  and  that,  therefore, 

dence,  which  was  disowned  by  the  such  stipulations  are  not  valid  as 

British  Government.     Phillimore  are  not  of   a  local  military  cha- 

himself  disapproves  of  the  attitude  racter,  is  indubitable. 
of  Great  Britain,  and  so  do  some 
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useless  loss  of  life  on  the  part  of  a  hopelessly  beset 
force.  Therefore,  whatever  may  be  the  mdirect 
consequences  of  a  certain  capitulation,  its  direct 
consequences  have  nothing  to  do  with  the  war  at 
large,  but  are  local  only  and  concern  the  surrendering 
force  exclusively. 
Contents  §  227.  If  special  conditions  are  not  agreed  upon 
lations!**^  in  a  capitulation,  it  is  concluded  under  the  obvious 
condition  that  the  surrendering  force  become  pri- 
soners of  war  and  that  all  war  material  and  other 
public  property  in  their  possession  or  within  the 
surrendering  place  or  ship  are  surrendered  in  the 
condition  they  were  at  the  time  when  the  signature 
was  given  to  the  capitulation.  Nothing  prevents  a 
force  fearing  surrender  from  destroying  their 
provisions,  munitions,  their  arms  and  other  instru- 
ments of  war  which,  when  falling  into  the  hands  of 
the  enemy,  would  be  useful  to  him.  Again,  nothing 
prevents  a  commander,  even  after  negotiations  re- 
garding surrender  have  begun,  from  destroying  such 
articles.  But  when  once  a  capitulation  has  been 
signed,^  such  destruction  is  no  longer  lawful,  and,  if 
nevertheless  carried  out,  constitutes  a  perfidy  which 
may  be  punished  as  a  war  crime  by  the  other  party. 

But  special  conditions  may  be  agreed  upon  between 
the  forces  concerned  and  must  then  be  faithfully 
adhered  to  by  both  parties.  The  only  rule  which 
article  35  of  the  Hague  Eegulations  enacts  regarding 
capitulations  is  that  the  latter  must  be  in  accordance 

^  When,     during    the     Russo-  article  52,  enacts  the  right  prin- 

Japanese  War,  in  January   1905,  ciple,  that  "  after  agreeing  upon 

General  Stoessel,  the  Commander  or    signing    a    capitulation,    the 

of  Port  Arthur,  had,  during  nego-  capitulator  must  neither  mjure  nor 

tiations  for  surrender,  but  before  the  destroy  the  vessels,  property,  or 

capitulation  was  signed,  fortifica-  stores  in  his  possession  that  he  is 

tions  blown  up  and  vessels  sunk,  to  deliver  up,  unless  the  right  to  do 

thePressundeservedly  accused  him  so  is  expressly  reserved  to  him  in 

of  perfidy.   U.S.  Naval  War  Code,  the  agreement  or  capitulation." 
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with  the  demands  of  mihtary  honour,  and,  when  once 
settled,  scrupulously  observed.  It  is  instructive  to 
give  some  instances  of  possible  conditions  : — A  con- 
dition of  a  capitulation  may  be  the  provision  that  the 
convention  shall  be  valid  only,  if  within  a  certain 
period  relief  troops  are  not  approaching.  Provision 
may,  further,  be  made  that  the  surrendering  forces 
shall  not  in  every  detail  be  treated  like  ordinary 
prisoners  of  war.  Thus  it  may  be  stipulated  that  the 
officers  or  even  the  soldiers  shall  be  released  on 
parole,  that  officers  remaining  prisoners  shall  retain 
their  swords.  Whether  or  not  a  belligerent  will 
grant  or  even  offer  such  special  favourable  conditions 
depends  upon  the  importance  of  the  force,  place,  or 
ship  to  be  surrendered,  and  upon  the  bravery  of  the 
surrendering  force.  There  are  even  instances  of 
capitulations  which  stipulated  that  the  surrendering 
forces  should  leave  the  place  with  full  honours,  carry- 
ing their  arms  and  baggage  away  and  joining  their  own 
army  unmolested  by  the  enemy  through  whose  lines 
they  have  to  march. ^ 

§  228.  No  rule  of  International  Law  exists  regard-  Form  of 
ing  the  form  of  capitulations,  which  may,  therefore,  tions."  ^ 
be  concluded  either  orally  or  in  writing.  But  they 
are  usually  concluded  in  writing.  Negotiations  for 
surrender,  from  whichever  side  they  emanate,  are 
usually  sent  under  a  flag  of  truce,  but  a  force  which 
is  ready  to  surrender  without  special  conditions 
can  indicate  their  intention  by  hoisting  a  white  flag 
as  a  signal  that  they  abandon  aU  and  every  resistance. 
The  question  whether  the  enemy  must  at  once  cease 
firing  and  accept  the  surrender,  is  to  be  answered 

^  During  the    Franco-German     French   forces    that   surrendered 
War  the  Germans  granted  these     Belfort  on  February  15,  1871. 
most  favourable  conditions  to  the 


tiOQS. 
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in  the  affirmative,  provided  he  is  certain  that  the 
white  flag  was  hoisted  by  order  or  with  the  autho- 
rity of  the  commander  of  the  respective  force.  As, 
however,  such  hoisting  may  well  have  taken  place 
without  the  authority  of  the  commander  and  may, 
therefore,  be  disowned  by  the  latter,  no  duty  exists 
for  the  enemy  to  cease  his  attack  as  long  as  he  is  not 
convinced  that  the  white  flag  really  indicates  the 
intention  of  the  commander  to  surrender. 
Compe-  §  229.  The  competence  to  conclude  capitulations 

conclude  is  vcsted  in  the  commanders  of  the  forces  opposing 
Capituia-  Q2ic}\  other.  Capitulations  entered  into  by  unautho- 
rised  subordinate  officers  may,  therefore,  be  disowned 
by  the  commander  concerned  without  breach  of  faith. 
As  regards  special  conditions  of  capitulations,  it  must 
be  specially  observed  that  the  competence  of  a  com- 
mander to  Qfrant  them  is  limited  ^  to  those  the  fulfil- 
ment  of  which  depends  entirely  upon  the  forces  under 
his  command.  If  he  grants  conditions  against  his 
instructions,  his  superiors  may  disown  such  con- 
ditions. And  the  same  is  valid  if  he  grants  con- 
ditions the  fulfilment  of  which  depends  upon  other 
forces  than  his  own  and  upon  superior  officers. 
The  capitulation  in  El  Arish^  on  January  24,  1800, 
between  the  French  General  Kleber  and  the  Turkish 
Grand  Vizier,  and  approved  by  the  British  Admiral, 
Sir  Sidney  Smith,  presents  an  illustrative  example  of 
this  rule.  As  General  Kleber,  who  was  commanding 
the  French  army  in  Egypt,  thought  that  he  could  not 
remain  in  Egypt,  he  proposed  surrender  under  the 
condition  that  his  army  should  be  safely  transported  to 
France,  carrying  away  their  arms  and  baggage.  The 
Grand  Vizier  accepted  these  conditions.  The  British 
Admiral,  Sir  Sidney  Smith,  who  approved  of  these 

*  See  U.S.  Naval  War  Code,  article  51.     -  Martens,  R.,  VII.  p.  i. 
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conditions,  was  the  local  commander  on  the  coast  of 
Egypt,  but  was  an  inferior  officer  to  Lord  Keith,  the 
commander  of  the  British  Mediterranean  Heet.  The 
latter  had,  on  January  8,  1800,  received  secret  orders, 
dated  December  15,  1799,  from  the  British  Govern- 
ment not  to  agree  upon  any  capitulation  stipulating 
the  free  return  of  Kleber's  army  to  France.  Sir 
Sidney  Smith  did,  however,  not  receive  instructions 
based  on  these  orders  before  February  22,  1800,  and, 
therefore,  when  he  approved  of  the  capitulation  of 
El  Arish  in  January,  was  not  aware  that  he  acted 
against  orders  of  the  British  Government.^  Lord 
Keith,  after  having  received  the  above  orders  on 
January  8,  1800,  wrote  at  once  to  General  Kleber, 
pointing  out  that  he  was  not  allowed  to  grant  the 
return  of  the  French  army  to  France.-  On  the 
other  hand,  the  British  Government,  after  having 
been  informed  that  Sir  Sidney  Smith  had  approved 
of  the  return  of  the  French  army,  sent  on  March  28, 
i8cx),  fresh  orders^  to  Lord  Keith,  received  by  him 
at  the  end  of  April,  advising  him,  although  Sir  Sidney 
Smith  had  exceeded  his  competence,  to  allow  the 
capitulation  to  be  carried  out  and  the  French  army 
to  be  safely  transported  to  France.  Meanwhile, 
however,  events  had  taken  another  turn.  When 
General  Kleber  had  on  March  17,  1800,  received 
Lord  Keith's  letter  of  January  8,  he  addressed  a  pro- 
clamation,"* in  which  Lord  Keith's  letter  was  em- 
bodied, to  his  troops,  asked  them  to  prepare  them- 
selves for  battle,  and  actually  began  hostilities  again 
on  March  20.  He  was  assassinated  on  June  14,  and 
General  Menou  took  over  the  command,  and  it  was 
the  latter  who  received,  on  June  20,  1800,  informa- 

^  Martens,  R.,  VII.  pp.  8  and  9.        ^  Martens,  R,,  VII.  p.  11. 
*  Martens,  R.,  VII.  p.  10.  *  Martens,  R.,  VII.  p.  15. 
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tion  of  the  changed  attitude  of  the  British  Govern- 
ment regarding  the  capitulation  of  El  Arish.  Hosti- 
lities having  been  renewed  as  far  back  as  March, 
General  Menou  refused^  on  his  part  to  consent  to 
the  carrying  out  of  the  capitulation,  and  continued 
hostilities. 

It  is  obvious  that  Sir  Sidney  Smith,  in  approving 
the  capitulation,  granted  a  condition  which  did  not 
depend  entirely  upon  himself  and  the  forces  under 
himself,  but  depended  upon  Lord  Keith  and  his  fleet. 
Lord  Keith  as  well  as  the  British  Government  could 
have  lawfully  disowned  this  condition.  That  the 
British  Government  did  not  do  so,  but  was  ready  to 
ratify  Sir  Sidney  Smith's  approval,  was  due  to  the 
fact  that  it  did  not  want  to  disavow  Sir  Sidney 
Smith's  promises,  who  was  not  at  the  time  aware  of 
the  orders  of  his  Government  to  Lord  Keith.  On 
the  other  hand,  the  French  Generals  were  not  wrong 
in  resuming  hostilities  after  having  received  Lord 
Keith's  first  information,  as  thereby  the  capitulation 
fell  to  the  ground. 
Violation  §  230.  That  capitulatious  must  be  scrupulously 
latkms!*"  adhered  to  is  an  old  customary  rule,  now  enacted 
by  article  35  of  the  Hague  Eegulations.  Any  act 
contrary  to  a  capitulation  would  constitute  an  inter- 
national delinquency  when  ordered  by  the  belligerent 
Government  concerned,  and  a  war-crime  when  com- 
mitted without  such  order.  Such  violation  may  be 
met  with  reprisals  or  punishment  of  the  offenders  as 
war- criminals. 

1  Martens,  E.,  VII.  p.  i6. 
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VI 
Armistices 

Grotius,  III.  c.  21,  §§  1-13,  c.  22,  §  8— Pufendorf,  VIII.  c.  7,  §§  3-12 — 
Vattel,  III.  §§  233-260 — Hall,  §  192 — Lawrence,  §  237 — Philli- 
more,  III.  §§  1 16-121— Halleck,  II.  pp.  311-319 — Taylor,  §§  513 
and  516 — Wheaton,  §§  400-404 —Bhxntschli,  §§  688-699 — Heffter, 
§  142  —  Lueder  in  Holtzendorff,  IV.  pp.  531-544 — Ullmann, 
§  158 — Bonfils,  Nos.  1248-1258 — Despagnet,  Nos.  562-565 — 
Pradier-Fodere,  VII.  Nos.  2889-2918 — Bivier,  II.  pp.  362-368 — 
Calvo,  IV.  §  2433-  2449— Fiore,  III.  Nos.  1484- 1494— Martens,  II. 
§  127 — Longuet,  §§  145-149 — Merignliac,  pp.  230-239 — Pillet, 
pp.  364-370 — Kriegsgebrauch,  pp.  41-44 — Holland,  War,  Nos. 
87-94. 

§  2  -?  I .  Armistices  or  truces,  in  the  wider  sense  of  character 
the  term,  are  all  agreements  of  belligerent  forces  o°Armis-^ 
facing  each  other  for  a  temporary  cessation  of  hostili-  *^°^s- 
ties  for  some  purpose  or  another.  They  are  in  no  wise 
to  be  compared  with  peace,  and  ought  not  to  be  called  a 
temporary  peace,  because  the  condition  of  war  remains 
between  the  belligerents  themselves,  and  between  the 
belligerents  and  neutrals  on  all  points  beyond  the 
mere  cessation  of  hostilities.  In  spite  of  such 
cessation  the  right  of  visit  and  search  over  neutral 
merchantmen  remains,  therefore,  intact,  as  does  like- 
wise the  right  to  capture  neutral  vessels  attempting 
to  break  a  blockade,  and  the  right  to  seize  contra- 
band of  war.  However,  although  all  armistices  are 
essentially  alike  in  so  far  as  they  consist  in  cessation 
of  hostilities,  three  different  kinds  must  be  distin- 
guished— namely,  (i)  suspensions  of  arms,  (2)  general 
armistices,  and  (3)  partial   armistices.^     It  must  be 

^  This  distinction,  although  it  is,  Holland,  War,  No.  87,  says  even  : 
as  will  be  seen  from  the  following  "  There  is  no  difference  of  mean- 
sections,  absolutely  necessary,  is  ing,  according  to  British  usage 
not    made    by  several  publicists,  at   least,    between  a    '  truce,'    an 
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emphasised  that  the  Hague  Regulations  deal  with 
armistices  in  their  articles  36  to  41  on  the  whole  very 
fragmentarily,  so  that  the  gaps  need  filling  up  from 
the  old  customary  rules. 

Suspen-  §  232.  Suspensions   of  arms,  in  contradistinction 

to  armistices  in  the  narrower  sense  of  the  term,  are 
such  cessations  of  hostilities  as  are  agreed  upon 
between  large  or  small  military  or  naval  forces  for  a 
very  short  time  and  regarding  momentary  and  local 
military  purposes  only.  Such  purposes  may  be — 
collection  of  the  wounded ;  burial  of  the  dead ; 
negotiation  regarding'  surrender  or  evacuation  of 
a  defended  place,  or  regarding  an  armistice  in  the 
narrower  sense  of  the  term ;  but  may  also  be  the 
creation  of  a  possibility  for  a  commander  to  ask  for 
and  receive  instructions  from  a  superior  authority,^ 
and  the  like.  Suspensions  of  arms  have  nothing  to 
do  with  political  purposes,  or  with  the  war  generally, 
since  they  are  of  momentary  and  local  importance 
only.  They  exclusively  concern  those  forces  and 
that  spot  which  are  the  object  of  the  suspension  of 
arms.  The  Hague  Eegula.tions  do  not  specially 
mention  suspensions  of  arms  at  all,  since  article  ^y 
speaks  of  local  armistices  only,  apparently  comprising 
suspensions  of  arms  among  local  armistices. 

General  §  233.  A  general  armistice  is  such  a  cessation  of 

hostilities  as,  in  contradistinction  to  suspensions  of 
arms  with  their  momentary  and  local  military  pur- 
poses, is  agreed  upon  between  belligerents  for  the 
whole  of  their  forces  and  the  whole  region  of  war. 
General  armistices  are  always  conventions  of  vital 

'  armistice,'  and  a  '  suspension  of  besieging  Belfort  and  the  French 

arms.'  "     See  also  below,  §  233.  forces  holding  this  fortress  during 

1  An    instructive     example    of  the  Franco-German  War,  signed 

suspensions  of  arms  for  such  pur-  on  February  13, 1871 ;  see  Martens, 

poses  is  furnished  by  the  Couven-  N.R.G.,  XIX.  p.  646. 
tion  between  the  German  forces 
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political  importance  affecting  the  whole  of  the  war. 
The}"  are  regularly,  although  not  necessarily,  con- 
cluded for  a  political  purpose,  be  it  that  negotiations 
of  peace  have  ripened  so  far  that  the  end  of  the  war 
is  in  sight  and  that,  therefore,  military  operations 
appear  superfluous  ;  or  be  it  that  the  forces  of  either 
belligerent  are  exhausted  and  need  rest ;  or  that  the 
belligerents  have  to  face  domestic  difficulties,  the 
settlement  of  which  is  more  pressing  than  the  con- 
tinuation of  the  war;  or  be  it  another  political 
purpose.  Thus  article  2  of  the  general  armistice 
agreed  upon  at  the  end  of  the  Franco-German  War 
on  January  28,  1871,^  declared  expressly  the  purpose 
of  the  armistice  to  be  the  creation  of  the  possibility  for 
the  French  Government  to  convoke  a  Parliamentary 
Assembly  which  could  determine  whether  or  not  the 
war  was  to  be  continued  or  what  conditions  of  peace 
should  be  accepted. 

It  must  be  specially  observed  that,  for  special 
reasons,  small  parts  of  the  belligerent  forces  and 
small  parts  of  the  theatre  of  war  may  be  specially  ex- 
cluded without  detracting  from  the  general  character 
of  the  armistice,  provided  the  bulk  of  the  forces  and  the 
greater  part  of  the  region  of  war  are  included.  Thus, 
article  i  of  the  above-mentioned  general  armistice  at 
the  end  of  the  Franco-German  war  excluded  specially 
all  military  operations  in  the  Departements  du 
Doubs,  du  Jura,  de  la  C6te  d'Or,  and  likewise  the 
siege  of  Belfort.  It  should  also  be  mentioned  that 
in  the  practice  of  the  belligerents  the  terms  "  sus- 
pension of  arms "  and  "  general  armistice "  are 
sometimes  not  sufficiently  distinguished,  but  are 
interchangeable.  Thus,  for  instance,  the  above- 
mentioned    general   armistice   between   France    and 

1  Martens,  N.R.G.,  XIX.  p.  626. 
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Germany  is  entitled  "Convention  entre  rAllemagne 
et  la  France  pour  la  suspension  des  hostilites,  .  .  ." 
whereas  the  different  articles  of  the  Convention 
correctly  always  speak  of  an  armistice,  and  whereas, 
further,  an  annexe  to  the  Convention  signed  on 
January  29  is  entitled^  "Annexe  k  la  Convention 
d'armistice." 
Partial  §  234.  Partial   armistices    are   agreements    upon 

ticS!^"  cessations  of  hostilities  which,  on  the  one  hand,  are 
not  concluded  by  belligerents  for  their  whole  forces 
and  the  whole  region  of  war,  and,  on  the  other  hand, 
do  not  merely  serve,  like  suspensions  of  arms, 
momentary  and  local  military  purposes.  They  are 
armistices  concluded  by  belligerents  for  a  consider- 
able part  of  their  forces  and  front ;  they  are  always 
of  political  importance  affecting  the  war  in  general ; 
and  they  very  often  are,  although  they  need  not  be, 
agreed  upon  for  political  purposes.  Article  2>7  of 
the  Hague  Eegulations  apparently  comprises  partial 
armistices  together  with  suspensions  of  arms  under  the 
term  "  local "  armistices.  A  partial  armistice  may  be 
concluded  for  the  military  or  the  naval  forces  only, 
for  cessation  of  hostilities  in  the  colonies  only,  for  ces- 
sation of  hostihties  between  two  of  the  belligerents  in 
case  more  than  two  are  parties  to  the  war,  and  the 
like.  But  it  is  always  a  condition  that  a  considerable 
part  of  the  forces  and  the  region  of  war  must  be  in- 
cluded, and  that  the  purpose  is  not  only  a  momentary 
one. 
Compe-  §  235.  As   regards  the    competence  to   conclude 

conclude     armisticcs,  a  distinction  is  necessary  between  suspen- 
Armis-       sions  of  arms  and  general  and  partial  armistices. 

tices.  "^  -■■ 

(i)  Since  the  character  and  purpose  of  suspensions 
of   arms   are  military,  local,  and   momentary   only, 

^  Martens,  N.R.G.,  XIX.  p.  636. 
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every  commander  is  supposed  to  be  competent  to  agree 
upon  a  suspension  of  arms,  and  no  ratification  on  the 
part  of  the  superior  oflScers  or  other  authorities  is 
required.  Even  commanders  of  the  smallest  opposing 
detachments  can  arrange  a  suspension  of  arms. 

(2)  On  the  other  hand,  since  general  armistices  are 
of  vital  political  importance,  only  the  belligerent  Go- 
vernments themselves  or  their  commanders-in-chief  are 
competent  to  conclude  them,  and  ratification,  whether 
specially  stipulated  or  not,  is  necessary.  Should  a 
commander-in-chief  conclude  a  general  armistice 
which  would  not  find  ratification,  hostilities  can  at 
once  be  taken  up  again  without  breach  of  faith,  it 
being  a  matter  of  common  knowledge  that  a  com- 
mander-in-chief is  not  authorised  to  agree  upon  exclu- 
sion of  ratification,  unless  he  received  special  powers 
thereto. 

(3)  Partial  armistices  may  be  concluded  by  the 
commanders-in-chief  of  the  respective  forces,  and  rati- 
fication is  not  necessary,  if  not  specially  stipulated, 
the  commanders  being  responsible  to  their  own 
Governments  in  case  they  agree  upon  a  partial 
armistice  without  being  specially  authorised  thereto. 

§  236.  No  legal  rule  exists  regarding  the  form  of  Form  of 
armistices,  which  may  therefore  be  concluded  either  ticS!^ 
orally  or  in  writing.  However,  the  importance  of 
general  as  well  as  partial  armistices  makes  it  advis- 
able to  conclude  them  by  signing  written  documents 
containing  all  items  which  have  been  agreed  upon. 
No  instance  is  known  of  a  general  or  partial  armis- 
tice of  modern  times  concluded  otherwise  than  in 
writing.  But  suspensions  of  arms  are  often  orally 
concluded  only. 

§  237.  That    all    hostilities    must    cease     is    the  Contents 
obvious  content  of  all  kinds  of  armistices.     Usually,  JiceV""^ 
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although  not  at  all  necessarily,  the  parties  embody 
special   conditions    in   the   agreement  instituting  an 
armistice.     If  and  so  far  as  this  has  not  been  done, 
the  import  of  armistices  is  for  some  parts  much  con- 
troverted.    Everybody  agrees  indeed  that  belligerents 
during  an  armistice  can,  outside  the  line  where  the 
forces  face  each  other,   do  everything  and  anything 
they  like  regarding  defence  and  preparation  of  offence ; 
for  instance,  manufacture  and  import  munitions  and 
guns,  drill  recruits,  build  fortresses,  concentrate  or 
withdraw  troops.     But  no  unanimity  exists  regarding 
such  acts  as  must  be  left  undone  or  may  be  done 
within  the  very  line  where  the  belligerent  forces  face 
each  other.     The  majority  of  writers,  led  by  Vattel 
(III.  §  245),  maintain  that  in  absence  of  special  stipu- 
lations it  is  essentially  implied  in  an  armistice  that 
within  such  line  no  alteration  of  the  status  quo  shall 
take  place  which  the  other  party,  were  it  not  for  the 
armistice,  could  by  application  of  force,  for  instance 
by  a  cannonade  or  by  some  other  means,  prevent  from 
taking  place.     These  writers  consider  it  a  breach  of 
faith  for  a  belligerent  to  make  such  alterations  under 
the  protection  of  the  armistice.     On  the  other  hand, 
a  small  minority  of  writers,  but  led  by  Grotius  (III. 
c.   21,  §  7)  and  Pufendorf  (YIII.  7,  §  7),  assert  that 
cessation  of  hostilities  and  of  further  advance  only 
are   essentially   implied    in    an   armistice,   all   other 
acts  such  as  strengthening  of  positions  by  concen- 
tration  of  more   troops    on  the  spot,   erection  and 
strengthening  of  defences,  repairing  of  breaches  of 
besieged  fortresses,  withdrawing   of  troops,  making 
of  fresh  batteries  on  the  part  of  besiegers  without 
advancing,    and   the   like,   being  allowed.      As    the 
Hague  Eegulations   do  not  mention  the  matter,  the 
controversy   still   remains  unsettled.     I   believe  the 
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opinion  of  the  minority  to  be  correct,  since  an 
armistice  does  not  mean  anything  else  than  a 
cessation  of  actual  hostilities,  and  it  is  for  the 
parties  agreeing  upon  an  armistice  to  stipulate  such 
special  conditions  as  they  think  necessary  or  con- 
venient. This  applies  particularly  to  the  likewise 
controverted  questions  as  to  revictualling  of  besieged 
places  and  as  to  intercourse,  commercial  and  other- 
wise, of  the  inhabitants  of  the  region  where  actual 
fighting  was  going  on  before  the  armistice.  As  re- 
gards revictualling,  it  has  been  correctly  maintained 
that,  if  it  were  not  allowed,  the  position  of  the  be- 
sieged forces  would  thereby  be  weakened  during  the 
very  time  of  the  armistice.  But  I  cannot  see  why 
this  should  be  an  argument  to  hold  revictualling 
permissible.  The  principle  vigilantibus  jura  sunt 
scripta  applies  to  armistices  as  well  as  to  all  other 
legal  transactions.  It  is  for  the  parties  to  prepare 
such  arrangements  as  really  suit  their  needs  and 
wants.  Thus,  during  the  Franco-German  War  an 
armistice  for  twenty-five  days  proposed  in  November 
1870  fell  to  the  ground  on  the  Germans  refusing  to 
grant  the  revictualling  of  Paris. ^  It  seems  to  be  the 
intention  of  the  Hague  Eegulations  that  the  parties 
should  always  stipulate  those  special  conditions 
which  they  need.  Article  39  pronounces  this  in- 
tention regarding  intercourse,  commercial  and  other, 
during  armistices  with  the  following  words  : — "  It  is 
for  the  contracting  parties  to  settle  in  the  terms  of 
the  armistice  what  communications  may  be  held  on 
the  theatre  of  war  with  the  population  and  with  each 
other." 

^  See  Pradier-Foder^,  VI.  No.  opinions  of  the  different  publicists 

2908,  where  the   question   of  re-  from  Grotius  to  our  own  days  are 

victualling  during  an  armistice  is  quoted, 
discussed  at  some  length,  and  the 
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It  must  be  specially  mentioned  that  for  the  purpose 
of  preventing  the  outbreak  of  hostilities  during  an 
armistice  it  is  usual  to  agree  upon  so-called  lines  of 
demarcation^ — that  is,  a  small  neutral  zone  between 
the  forces  facing  each  other  which  must  not  be 
entered  by  members  of  either  force.  But  such  lines 
of  demarcation  do  not  exist,  if  they  are  not  specially 
stipulated  by  the  armistice  concerned. 
Com-  §    238.  In  case  the  contrary  is  not  stipulated,  an 

menrof  anuisticc  commences  the  very  moment  the  agreement 
Armis-  upon  it  is  Complete.  But  often  the  parties  stipulate  in 
the  agreement  the  time  from  which  the  armistice  shall 
begin.  If  this  is  done  in  so  detailed  a  manner  that 
the  very  hour  of  the  commencement  is  mentioned, 
no  cause  for  controversy  is  given.  But  sometimes 
the  parties  fix  only  the  date  by  stipulating  that  the 
armistice  shall  last  from  one  certain  day  to  another, 
e.g.  from  June  15  to  July  15.  In  such  case  the  actual 
commencement  is  controverted.  Most  publicists 
maintain  that  in  such  case  the  armistice  begins  at 
12  o'clock  of  the  night  from  the  14th  to  the  15th  of 
June,  but  Grotius  (III.  c.  21,  §  4)  maintains  that  it 
begins  at  12  o'clock  of  the  night  from  the  15th  to 
the  1 6th  of  June.^  To  avoid  difficulties,  agreements 
concerning  armistices  ought,  therefore,  always  to 
stipulate  whether  the  first  day  is  to  be  included  in 
the  armistice.  Be  that  as  it  may,  when  the  forces 
included  in  an  armistice  are  dispersed  over  a  very 
large  area,  the  parties  very  often  stipulate  different 
dates  of  commencement  for  the  different  parts  of  the 
front,  because  it  is  not  possible  to  announce  the 
armistice  at  once  to  all  the  forces  included.     Thus, 

1  See  Pradier-Fodere,  VII.  No.     2897.     The  controversy  turns  up 
2901.  again  with  regard  to  the  end  of  an 

^  See  Pradier-Fodere,  VII.  No.     armistice ;  see  below,  §  240. 
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for  instance,  article  i  of  the  general  armistice  at  the 
end  of  the  Franco-German  War  ^  stipulated  its  im- 
mediate commencement  for  the  forces  in  and  around 
Paris,  but  that  with  reoard  to  the  other  forces  its 
commencement  should  be  delayed  three  days.  Article 
38  of  the  Hague  Eegulations  enacts  that  an  armistice 
must  be  notified  officially  and  in  good  time  to  the 
competent  authorities  and  the  troops,  and  that  hosti- 
lities are  suspended  immediately  after  the  ratification 
or  at  a  fixed  date,  as  the  case  may  be. 

It  happens  sometimes  that  hostilities  are  carried 
on  after  the  commencement  of  an  armistice  by  forces 
which  did  not  know  of  its  commencement.  In  such 
cases  the  status  quo  at  the  date  of  the  commence- 
ment of  armistice  has  to  be  re-established  as  far  as 
possible,  prisoners  made  and  enemy  vessels  seized 
being  liberated,  capitulations  annulled,  places  occu- 
pied being  evacuated,  and  the  like ;  but  the  parties 
may,  of  course,  stipulate  the  contrary. 

§  239.  Any  violation  of  armistices  is  prohibited,  violation 
and  constitutes  an  international  delinquency,  if  tfc^s!™^^ 
ordered  by  the  Governments  concerned.  In  case  an 
armistice  is  violated  by  members  of  the  forces  on 
their  own  account,  the  individuals  concerned  may  be 
punished  by  the  other  party  in  case  they  fall  into  its 
hands.  Be  that  as  it  may,  the  question  must  be 
answered,  what  general  attitude  is  to  be  taken  by  one 
party,  if  the  other  violates  the  armistice  ?  No 
unanimity  exists  regarding  this  point  among  the 
writers  on  International  Law,  many  "  asserting  that 
in   case   of  violation   the   other  party  can  at  once, 


^  Martens,     N.R.G.,    XIX.    p.  §11;  Vattel,  III.  §  242 ;  Philli- 

626.  more,  II.  §  121  ;  Bluntsehli,  §  695  ; 

^  See,  for  instance,  Grotius,  III.  Fiore,  III.  No.  1494. 
c.  21,  §  11;  Pufendorf,  VIII.  c.  7, 
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without  giving  notice,  open  hostilities  again,  others  ^ 
maintaining  that  such  party  cannot  do  this,  but  has 
the  right  to  denounce  the  armistice.  The  Hague 
Eegulations  endeavour  to  settle  the  controversy, 
article  40  enacting  that  any  serious  violation  of  an 
armistice  by  one  of  the  parties  gives  the  other  the 
right  to  denounce  it,  and  even,  in  case  of  urgency, 
to  recommence  hostilities  at  once.  Three  rules 
may  be  formulated  out  of  this — (i)  violations 
which  are  not  serious  do  not  even  give  the  right 
to  denounce  an  armistice ;  (2)  serious  violations 
do  regularly  empower  the  other  party  to  denounce 
only  the  armistice,  but  not  to  take  up  at  once 
hostilities  without  notice ;  (3)  only  in  case  of 
urgency  is  a  party  justified  in  recommencing 
hostilities  without  notice,  when  the  other  party  has 
broken  an  armistice.  But  since  the  term  "  serious 
violation  "  and  "  urgency  "  lack  a  precise  definition, 
it  is  practically  left  to  the  discretion  of  the  injured 
party. 

It  must  be  specially  observed  that  violation  of  an 
armistice  committed  by  private  individuals  acting  on 
their  own  initiative  is  to  be  distinguished  from  viola- 
tion by  members  of  the  armed  forces.  In  the  former 
case  the  injured  party  has,  according  to  article  41  of 
the  Hague  Eegulations,  only  the  right  of  demanding 
punishment  of  the  offenders,  and,  if  necessary,  in- 
demnity for  the  losses  sustained. 
End  of  §  240.  In  case  an   armistice   has   been  concluded 

ticSl^  foi"  ^^  indefinite  period,  the  parties  having  made  no 
stipulations  regarding  notice,  the  latter  can  be  given 
at  any  time,  and  hostilities  recommenced  at  once 
after  notification.     In  most  cases,  however,  armistices 

^  See,    for    instance,    Calvo,   IV.  §    2436;    Despagnet,    No.    565 
Pradier-Fodere,  VII,  No.  2913. 
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are  agreed  upon  for  a  definite  period,  and  then  they 
expire  with  such  period  without  special  notice,  if  the 
latter  has  not  been  specially  stipulated.  If,  in  case 
of  an  armistice  for  a  definite  period,  the  exact  hour 
of  the  termination  has  not  been  agreed  upon,  but 
only  the  date,  the  armistice  terminates  at  1 2  o'clock 
P.M.  of  such  date.  In  case  an  armistice  has  been 
arranged  to  last  from  one  certain  day  to  another,  e.g. 
from  June  15  to  July  15,  it  is  again  ^  controverted 
whether  Ju]y  15  is  excluded  or  included.  An 
armistice  may,  lastly,  be  concluded  under  a  resolutive 
condition,  in  which  case  the  occurrence  of  the  con- 
dition brings  the  armistice  to  an  end. 

^  See  above,  §  238 
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On  Means  in  General  of  securing  Legitimate 
Warfare 

^241.  Since  war  is  not  a  condition  of  anarchy  and 
lawlessness,  International  Law  requests  that  bellige- 
rents comply  with  its  rules  in  carrying  on  their 
military  and  naval  operations.  As  long  and  in  so 
far  as  belligerents  do  this  or  not,  their  warfare  is 
legitimate  or  illegitimate.  Now,  illegitimate  acts  and 
omissions  can  be  committed  by  belligerent  Govern- 
ments themselves,  by  the  commanders  or  members  of 
their  forces,  and  by  their  subjects  not  belonging  to 
the  forces.  Experience  teaches  that  on  the  whole 
illegitimate  acts  and  omissions  of  some  kind  or  other 
committed  by  single  soldiers  are  unavoidable  during 
war,  since  the  passions  which  are  roused  by  and 
during  war  will  always  carry  away  single  individuals. 
But  belligerents  bear  a  vicarious  responsibility  for 
internationally  wrongful  acts  of  their  soldiers,  which 
turns  into  original  responsibility  when  they  refuse  to 
repair  the  wrong  done  through  punishing  the  offenders 
and,  if  necessary,  indemnifying  the  sufferers.^  The 
case  in  which  belligerent  Governments  themselves 
commit  illegitimate  acts,  as  well  as  the  cases  in  which 

1  See  above,  vol.  I.  §§  149-150. 
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they  refuse  punishment  for  illegitimate  acts  of  their 
soldiers  constitute  international  delinquencies.^  Now, 
if  in  time  of  peace  an  international  delinquency  is 
committed,  the  offended  State  can,  if  the  worst  comes 
to  the  worst,  make  war  against  the  offender  to  enforce 
an  adequate  reparation."  But  if  an  international 
delinquency  is  committed  during  warfare  itself,  no 
means  whatever  exist  of  enforcing  a  reparation. 

§  242.  Yet  practically  legitimacy  of  warfare  is,  on  How  Le- 
the whole  at  least,  secured  through  several  means  waSare 
recognised   by  International  Law.     These  means  of  '^°°  *^® 

...  ...  whole 

securing  legitimate  warfare  may  be  divided  into  two  secured, 
classes  according  to  whether  they  fall  under  the 
category  of  self-help  or  not.  Means  belonging  to 
the  one  class  are : — reprisals  ;  punishment  of  war 
crimes  committed  by  enemy  soldiers  and  other  enemy 
subjects  ;  the  taking  of  hostages.  To  the  other  class 
belong : — complaints  lodged  with  the  enemy ;  com- 
plaints lodged  with  neutral  States ;  good  offices,  medi- 
ation, and  intervention  on  the  part  of  neutral  States. 
These  means  do,  as  I  have  said,  secure  the  legitimacy  of 
warfare  on  the  whole,  because  it  is  in  the  very  interest 
of  either  belligerent  to  prevent  the  enemy  from  getting 
a  justified  opportunity  of  making  use  of  them.  On 
the  other  hand,  isolated  illegitimate  acts  of  individual 
enemy  soldiers  will  always  occur;  but  they  will  in 
many  cases  find  their  punishment  either  by  one  party 
or  the  other  to  the  war.  As  regards  hostile  acts  of 
private  enemy  individuals  not  belonging  to  the  armed 
forces,  belligerents  have  a  right  ^  to  consider  and 
punish  them  severely  as  acts  of  illegitimate  warfare. 

'  See  above,  vol.  I.  §  151.         ^  See  above,  vol.  I.  §  156. 
*  See  below,  §  254. 


256     MEANS  OF  SECURING  LEGITIMATE  WARFARE 


II 

Complaints,  Good  Offices  and  Mediation, 
Intervention 

Com-  §  243.  Commanders  of  forces    engaged   in  hosti- 

fodged  ^i^^^^  frequently  lodge  complaints  with  each  other  re- 
with  the  garding  single  acts  of  illegitimate  warfare  committed 
by  members  of  their  forces,  such  as  abuses  of  the  flag 
of  truce,  violations  of  such  flag  or  of  the  Geneva 
Convention,  and  the  like.  The  complaint  is  sent  to 
the  enemy  under  the  protection  of  a  flag  of  truce,  and 
the  interest  every  commander  takes  in  the  legitimate 
behaviour  of  his  troops  will  always  make  him  atten- 
tive to  complaints  and  punish  the  offenders,  provided 
the  complaints  concerned  are  found  to  be  justified. 
Very  often,  however,  it  is  impossible  to  verify  the 
facts  complained  of,  and  then  assertion  of  certain 
facts  by  one  party  and  their  denial  by  the  other  face 
each  other  without  there  being  any  way  of  solving 
the  difficulty.  It  also  often  happens  during  war  that 
the  belligerent  Governments  lodge  with  each  other 
mutual  complaints  of  illegitimate  acts  and  omissions. 
Since  diplomatic  intercourse  is  broken  off*  during  war, 
such  complaints  are  either  sent  to  the  enemy  under 
the  protection  of  a  flag  of  truce  or  through  a  neu- 
tral ^  State  which  lends  its  good  offices.  But  here  too 
indignant  assertion  and  emphatic  denial  frequently 
face  each  other  without  there  being  a  way  of  solving 
the  conflict. 
Com-  §  244.  If  certain  grave  illegitimate  acts  or  omis- 

Fod' ed       ^^^^^  ^^  warfare  occur,  belligerents  frequently  resort 

with  \  Thus,  in  October  1904,  during  the  part  of  Russian  troops  to  the 

Neutrals.     ^^^  Russo-Japanese  War,   Japan  Russian  Government,  through  the 

sent  a  complaint  concerning  the  intermediary  of  the  United  States 

alleged  use  of  Chinese  clothing  on  of  America. 


COMPLAINTS,   GOOD   OFFICES,   AND   MEDIATION     257 

to  complaints  lodged  with  neutral  States,  either  ask- 
ing their  good  offices,  mediation,  or  intervention  to 
make  the  enemy  comply  with  the  laws  of  war,  or 
simply  drawing  their  attention  to  the  facts.  Thus, 
at  the  beginning  of  the  Franco-German  War,  France 
lodged  a  complaint  with  Great  Britain  and  asked  her 
intervention  on  account  of  the  intended  creation  of  a 
volunteer  fleet  on  the  part  of  German}^  which  France 
considered  a  violation  of  the  Declaration  of  Paris. '^ 
Conversely,  in  January  187 1,  Germany,  in  a  circular 
addressed  to  her  diplomatic  envoys  abroad,  and  to  be 
communicated  to  the  respective  neutral  Governments, 
complained  of  twenty-one  cases  in  which  the  French 
forces  had,  deliberately  and  intentionally  it  was 
alleged,  fired  on  bearers  of  a  flag  of  truce. 

§  245.  Complaints  lodged  with  neutral  States  may  Good 
have  the  effect  that  one  or  more  of  the  latter  lend  mTS^" 
their   good   offices  or  their   mediation  to  the  belli-  *^°"- 
gerents  for  the  purpose  of  settling  such  conflict    as 
arose  out  of  the  alleged  illegitimate  acts  or  omissions 
of  warfare,  thus  preventing  them  from  resorting  to 
reprisals.     Such   good  offices   and  mediation  would 
not  differ  from  those  which  settle  a  difference  between 
States  in  time  of  peace  and  which   have   been  dis- 
cussed above  in  §§  7-11  ;  they  are  friendly  acts  in 
contradistinction  to  intervention,  which  is  dictatorial 
interference  for  the  purpose  of  making  the  respective 
belligerents  comply  with  the  laws  of  war. 

§  246.  There  can  be  no  doubt  that  neutral  States,  interven- 
whether  a  complaint  has  been  lodged  with  them  or  part  of  *^^ 
not,  can  either   singly,    or  jointly   and  collectively,  Neutrals, 
exercise  intervention  in  the  case  of  illegitimate  acts 
or  omissions  of  warfare  being  committed  by  a  belli- 
gerent  Government,  or  committed   by   members   of 
^  See  above,  §  84. 

VOL.  n.  s 
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belligerent  forces  without  the  Governments  concerned 
punishing  the  offenders.  It  will  be  remembered  that 
it  has  been  stated  above  in  Vol.  I.  §  135  that  other 
States  have  a  right  to  intervene  in  case  a  State  violates 
in  time  of  peace  or  war  those  principles  of  the  Law 
of  Nations  which  are  universally  recognised.  There 
is  not  the  slightest  doubt  that  such  principles  of 
International  Law  are  endangered  in  case  a  belli- 
gerent Government  commits  acts  of  illegitimate  war- 
fare, or  does  not  punish  the  offenders  in  case  such 
acts  are  committed  by  members  of  its  armed  forces. 
But  apart  from  this,  the  Hague  Regulations  let  illegi- 
timate acts  of  warfare  on  land  now  appear  as  an  affair 
which  is  by  right  an  affair  of  all  signatory  States  to 
the  Convention,  and  therefore,  in  case  of  war  be- 
tween signatory  States,  the  neutral  signatory  States 
certainly  would  have  a  right  of  intervention  if  acts 
of  warfare  were  committed  which  are  illegitimate 
according  to  the  Hague  Regulations.  It  must,  how- 
ever, be  specially  observed  that  any  such  intervention, 
if  it  ever  occurred,  has  nothing  to  do  with  the  war  in 
general  and  does  not  make  the  intervening  State  a 
party  to  the  war,  but  concerns  the  international 
delinquency  only  which  was  committed  by  the  one 
belligerent  through  acts  of  illegitimate  warfare. 


REPRISALS  259 

III 

Eeprisals 

Vattel,  III.  p.  142 — Hall,  §  135 — Westlake,  Chapters,  pp.  253-258 — 
Taylor,  §§  487  and  507— Wharton,  III.  §  348B— Bluntschli,  §§  567, 
580,  654,  685 — Lueder  in  Holtzendorflf,  IV.  p.  392— Bonfils,  Nos. 
1018-1026— Despagnet,  No.  544 — Rivier,  II.  pp.  298-299— Calvo, 
IV.  §§  2041-2043 — Martens,  II.  §  121 — Merignhac,  pp.  210-218— 
Holland,  War,  Nos.  99,  100. 

§  247.  Whereas  reprisals  in  time  of  peace  are  to  be  Reprisals 
distinguished  from  retorsion  and  are  injurious  acts  BdU^^" 
committed  for  the  purpose  of  compelHng  a  State  to  gerents  in 
consent   to  a  satisfactory  settlement  of  a  difference  tinctionto 
created     through     an     international     delinquency,^  hftimTof 
reprisals  between  belligerents  are  retaliation  of  an  ^^^'=®- 
illegitimate  act  of  warfare,  whether  constituting  an 
international  delinquency  or  not,  for  the  purpose  of 
making  the  enemy  in  future  comply  with  the  rules  of 
legitimate  warfare.     Eeprisals    between   belligerents 
are  terrible  means,  because  they  are  in  most  cases 
directed   against   innocent    enemy   individuals,    who 
must   suffer   for   real  or  alleged  offences   for  which 
they  are  not  responsible.     But  reprisals  cannot   be 
dispensed   with,  because   without   them   illegitimate 
acts  of  warfare  would  be  innumerable.     As  matters 
stand,  every   belligerent  and  every  member  of  his 
forces   knows    for   certain   that   reprisals  are  to  be 
expected  in  case  they  violate  the  rules  of  legitimate 
warfare.     And  when  nevertheless  an  illegal  act  occurs 
and  is  promptly  met  with  reprisals  as  a  retaliation, 
human  nature  would  not  be  what  it  is  if  such  retalia- 
tion did  not  act  as  a  deterrent  against  a  repetition  of 
illegitimate  acts. 

^  See  above,  §§  33  and  42. 

B  2 
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Beprisals 
admissible 
for  every 
Illegiti- 
mate Act 
of  War- 
fare. 


Danger  of 
Arbitrari- 
ness in 
Beprisals. 


§  248.  Whereas  reprisals  in  time  of  peace  are 
admissible  for  international  delinquencies  only,  re- 
prisals between  belligerents  are  at  once  admissible 
for  every  and  any  act  of  illegitimate  warfare,  whether 
the  act  constitutes  an  international  delinquency  or 
not.  It  is  in  the  consideration  of  the  injured  bel- 
ligerent whether  he  will  at  once  resort  to  reprisals, 
or,  before  doing  so,  he  will  lodge  complaints  with  the 
enemy  or  neutral  States.  Practically,  however,  a 
belligerent  will  rarely  resort  at  once  to  reprisals, 
provided  the  violation  of  the  rules  of  legitimate  war- 
fare is  not  very  grave  and  the  safety  of  his  troops 
does  not  at  once  require  drastic  measures.  Thus,  the 
Germans  during  the  Franco-German  War  frequently 
bombarded  and  fired,  by  way  of  reprisals,  undefended 
open  villages  where  their  soldiers  were  treacherously 
killed  by  enemy  individuals  in  ambush  who  did  not 
belong  to  the  armed  forces.  And  Lord  Eoberts, 
during  the  South  African  War,  ordered,^  by  way  of 
reprisals,  the  destruction  of  houses  and  farms  in  the 
vicinity  of  the  place  where  damage  was  done  to  the 
lines  of  communication. 

§  249.  The  right  to  exercise  reprisals  carries 
with  it  great  danger  of  arbitrariness,  for  either  the 
alleged  facts  which  make  belligerents  resort  to  re- 
prisals are  often  not  sufficiently  verified,  or  the  rules 
of  war  which  they  consider  violated  by  the  enemy  are 
sometimes  not  generally  recognised,  or  the  act  of 
reprisals  performed  is  often  excessive  compared  with 
the  precedent  act  of  illegitimate  warfare.  Three 
cases  may  illustrate  this  danger. 

(i)  In  1782  Joshua  Huddy,  a  captain  in  the  army 
of  the  American  insurgents,  was  taken  prisoner  by 

*  See   section  4  of  the  Proclamation  of  June  19,   igcxa  (Martens, 
N.E.G,  2nd  ser.,  XXXII.  p.  147). 
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loyalists  and  handed  over  to  a  Captain  Lippencott  for 
the  ostensible  purpose  of  being  exchanged,  but  was 
arbitrarily  hanged.  The  commander  of  the  British 
troops  had  Lippencott  arrested,  and  ordered  him  to 
be  tried  for  murder.  Lippencott  was,  however, 
acquitted  by  the  court-martial,  as  there  was  evidence 
that  Lippencott,  who  commanded  the  execution  of 
Huddy,  acted  under  orders  of  a  Board  which  he 
was  bound  to  obey.  Thereupon  some  British 
officers  who  were  prisoners  of  war  in  the  hands  of  the 
Americans  were  directed  to  cast  lots  to  determine 
who  should  be  executed  by  way  of  reprisals  for  the 
execution  of  Huddy.  The  lot  fell  on  Captain  Asgill, 
a  young  officer  only  nineteen  years  old,  and  he  would 
have  been  executed  but  for  the  mediation  of  the 
Queen  of  France,  who  saved  his  life.^ 

(2)  "  The  British  Government,  having  sent  to 
England,  early  in  1813,  to  be  tried  for  treason, 
twenty-three  Irishmen,  naturalised  in  the  United 
States,  who  had  been  captured  on  vessels  of  the 
United  States,  Congress  authorised  the  President  to 
retaliate.  Under  this  act,  General  Dearborn  placed 
in  close  confinement  twenty- three  prisoners  taken  at 
Fort  George.  General  Prevost,  under  express  direc- 
tions of  Lord  Bathurst,  ordered  the  close  imprison- 
ment of  double  the  immber  of  commissioned  and 
non-commissioned  United  States  officers.  This  was 
followed  by  a  threat  of '  unmitigated  severity  against 
the  American  citizens  and  villages '  in  case  the 
system  of  retaliation  was  pursued.  Mr.  Madison 
having  retorted  by  putting  in  confinement  a  similar 
number  of  British  officers  taken  by  the  United  States, 
General  Prevost  immediately  retorted  by  subjecting 

'  See    the    case    reported    in     pp.  311-331.    See  also  Phillimore, 
Martens,    Causes    Celebres,   III.     III.  §  105. 
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Proposed 
Kestric- 
tion  of 
Reprisals. 


to  the  same  discipline  all  his  prisoners  whatsoever. 
...  A  better  temper,  however,  soon  came  over  the 
British  Government,  by  whom  this  system  had  been 
instituted.  A  party  of  United  States  officers,  who 
were  prisoners  of  war  in  England,  were  released  on 
parole,  with  instructions  to  state  to  the  President 
that  the  twenty-three  prisoners  who  had  been  charged 
with  treason  in  England  had  not  been  tried,  but 
remained  on  the  usual  basis  of  prisoners  of  war. 
This  led  to  the  dismissal  on  parole  of  all  the  officers 
of  both  sides."  ^ 

(3)  During  the  Franco-German  War  the  French 
had  captured  forty  German  merchantmen,  and  made 
their  captains  and  crews  prisoners  of  war.  Count 
Bismarck,  who  considered  it  against  International 
Law  to  retain  these  men  as  prisoners,  demanded  their 
liberation,  and  when  the  French  refused  this,  ordered 
by  way  of  reprisals  forty  French  private  individuals 
of  local  importance  to  be  arrested  and  to  be  sent  as 
prisoners  of  war  to  Bremen,  where  they  were  kept  to 
the  end  of  the  w^ar.  Count  Bismarck  was  decidedly 
wrong,^  since  France  had  in  no  way  committed  an 
illegal  act  by  retaining  the  German  crews  as  prisoners 
of  war.^ 

§  250.  The  Hague  Regulations  do  not  mention 
reprisals  at  all  because  the  Brussels  Conference  ot 
1874,  which  accepted  the  unratified  Brussels  Declara- 
tion, had  struck  out  several  sections  of  the  Russian 
draft  code  regarding  reprisals.  These  original 
sections^  (69-71)  stipulated — (i)  that  reprisals  should 

'  See  "Wharton,  III.  §  348B.  ^  The  case  is  one  of  reprisals, 

-  That    Bismarck's    standpoint  and  has  nothing  to  do  with   the 

was  wronp  has  been  pointed  out  taking   of    hostages ;    see   below, 

above  in   §   201.     Some  German  §  258. 

writers,  however,  take  his  part ;  *  See  Martens,  N.R.G.,  2nd  ser. 

see,  for  instance,  Lueder  in  Holt-  IV.  pp.  i       139,  207. 

zendor£f,  IV.  p.  479,  note  6. 
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be  admitted  only  in  extreme  cases  of  absolutely 
certain  violations  of  the  rules  of  legitimate  warfare  ; 
(2)  that  the  acts  performed  by  way  of  reprisals  must 
not  be  excessive,  but  in  proportion  to  the  respective 
violation;  (3)  that  reprisals  should  be  ordered  by 
commanders-in-chief  only.  Articles  85  and  86  of  the 
Manual  of  the  Laws  of  War,  adopted  by  the  Institute 
of  International  Law,^  propose  the  following  rules  : — 
(i)  Reprisals  are  to  be  prohibited  in  case  reparation 
is  given  for  the  damage  done  by  an  illegal  act ;  (2) 
in  grave  cases,  in  which  reprisals  are  an  imperative 
necessity,  they  must  never  exceed  the  degree  of  the 
violation  committed  by  the  enemy ;  (3)  they  can  only 
be  resorted  to  with  the  authorisation  of  the  com- 
mander-in-chief;  (4)  they  must  in  every  case  respect 
the  laws  of  humanity  and  of  morality.  In  the  face 
of  the  arbitrariness  with  which,  according  to  the 
present  state  of  International  Law,  reprisals  may  be 
exercised,  it  cannot  be  denied  that  an  agreement  upon 
some  precise  rules  regarding  reprisals  is  an  impera- 
tive necessity. 


IV 

Punishment  of  War  Crimes^ 

§  251.  In  contradistinction  to  hostile  acts  of  soldiers  Concep- 
by  which  the  latter  do  not  lose  their  privilege  of  being  war°^ 
treated  as  members  of  armed  forces  who  have  done  Crimes. 
no  wrong,  war  crimes  are  such  hostile  or  other  acts 
of  soldiers  or  other  individuals  as  may  be  punished  by 

^  See  Annuaire,  V.  p.  174.  See,  however,  Hall,  §  135  ;  Blunt 

-  Writers  on  the  Law  of  Nations  schli,  §§  627-643A ;  Holland,  War 

have  hitherto  not  s.^-stematically  Nos.   97-98  ;   Landa,   in    R.I.,  X. 

treated  of   the   question  of   War  (1878),  pp.  182-184. 

Crimes    and    their     punishment. 
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Different 
kinds  of 
War 
Crimes. 


Violations 
of  Kules 
regarding 
Warfare. 


the  enemy  on  capture  of  the  offenders.  It  must,  how- 
ever, be  emphasised  that  the  term  war  crime  is  used, 
not  in  the  moral  sense  of  the  term  crime,  but  only  in  a 
technical  legal  sense,  on  account  of  the  fact  that  these 
acts  may  be  met  with  punishment  by  the  enemy.  For, 
although  among  the  acts  called  war  crimes  are  many 
which,  such  as  abuse  of  a  flag  of  truce  or  assassination 
of  enemy  soldiers  for  instance,  are  crimes  in  the 
moral  sense  of  the  term,  there  are  others  which,  such 
as  taking  part  in  a  levy  eii  masse  on  territory  occupied 
by  the  enemy  for  instance,  may  be  highly  praiseworthy 
patriotic  acts.  Because  every  belligerent  can  and 
actually  must  in  the  interest  of  his  own  safety  punish 
these  acts,  they  are  termed  war  crimes,  whatever  may 
be  the  motive,  the  purpose,  and  the  moral  character 
of  the  respective  act.^ 

§  252.  However,  in  spite  of  the  uniform  qualifica- 
tion of  these  acts  as  war  crimes,  four  different  kinds 
of  war  crimes  must  be  distinguished  on  account  of 
the  essentially  different  character  of  the  acts.  Vio- 
lations of  recognised  rules  regarding  warfare  com- 
mitted by  members  of  the  armed  forces  belong  to 
the  first  kind ;  all  hostilities  in  arms  committed  by 
individuals  who  are  not  members  of  the  enemy 
armed  forces  constitute  a  second  kind  ;  espionage 
and  war  treason  belong  to  the  third ;  and  all  maraud- 
ing acts  belong  to  the  fourth  kind. 

§  253.  Violations  of  rules  regarding  warfare  are 
war  crimes  only  when  committed  without  an  order  of 
the  belligerent  Government  concerned.  If  members 
of  the  armed  forces  commit  violations  by  order  of 
their  Government,  they  are  not  war  criminals  and 
cannot  be  punished  by  the  enemy ;  the  latter  can, 
however,    resort  to    reprisals.     In  case  members  of 

^  See  above,  §  57. 
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forces  commit  violations  ordered  by  their  com- 
manders, the  members  cannot  be  punished,  for  the 
commanders  are  alone  responsible,  and  the  latter 
may,  therefore,  be  punished  as  war  criminals  on 
their  capture  by  the  enemy. 

The  following  are  the  more  important  violations 
that  may  occur : 

(i)  Making  use  of  poisoned  or  otherwise  forbidden 
arms  and  ammunition. 

(2)  Killing  or  wounding  soldiers  disabled  by  sick- 
ness or  wounds,  or  who  have  laid  down  arms  and 
surrendered. 

(3)  Assassination,  and  hiring  of  assassins. 

(4)  Treacherous  request  for  quarter,  or  treacherous 
feigning  of  sickness  and  wounds. 

(5)  Ill-treatment  of  prisoners  of  war,  of  the  wounded 
and  sick.  Appropriation  of  such  of  their  money  and 
valuables  as  are  not  public  property. 

(6)  Killing  or  attacking  harmless  private  enemy  in- 
dividuals. Unjustified  appropriation  and  destruction 
of  their  private  property,  and  especially  pillaging. 

(7)  Disgraceful  treatment  of  dead  bodies  on  the 
battlefields.  Appropriation  of  such  money  and  other 
valuables  found  upon  dead  bodies  as  are  not  public 
property,  nor  arms,  ammunition,  and  the  like. 

(8)  Appropriation  and  destruction  of  property 
belonging  to  museums,  hospitals,  churches,  schools, 
and  the  like. 

(9)  Assault,  siege,  and  bombardment  of  undefended 
open  towns  and  other  habitations. 

(10)  Unnecessary  bombardment  of  such  hospitals 
and  buildings  devoted  to  religion,  art,  science,  and 
charity,  as  are  indicated  by  particular  signs  notified 
to  the  besiegers  bombarding  a  defended  town, 

(11)  Violations  of  the  Geneva  Convention. 
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(12)  Attack  on  or  sinking  of  enemy  vessels  which 
have  hauled  down  their  flags  as  a  sign  of  surrender. 
All  attack  on  enemy  merchantmen  without  previous 
request  to  submit  to  visit. 

(13)  Attack  or  seizure  of  hospital  ships,  and  all 
other  violations  of  the  Hague  Convention  for  the 
adaptation  to  naval  warfare  of  the  principles  of  the 
Geneva  Convention. 

(14)  Unallowed  destruction  of  enemy  prizes,^ 

(15)  Use  of  the  enemy  uniforms  and  the  like 
during  battle,  use  of  the  enemy  flag  during  attack  by 
a  belligerent  vessel. 

(16)  Violation  of  enemy  individuals  furnished  with 
passports  or  safe-conducts,  violation  of  safeguards. 

(17)  Violation  of  bearers  of  flags  of  truce. 

(18)  Abuse  of  the  protection  granted  to  flags  of 
truce. 

(19)  Violation  of  cartels,  capitulations,  and  armis- 
tices. 

(20)  Breach  of  parole. 

Hostilities  §  254.  Siucc  International  Law  is  a  law  between 
by  Pdvate  States  Only  and  exclusively,  no  rules  of  International 
^"^i- ,        Law  can  exist  which  prohibit  private  individuals  from 

viduals.  ^  ..,.-..  .  , 

takmg  up  arms  and  committmg  hostilities  against  the 
enemy.  But  private  individuals  committing  such  acts 
do  not  enjoy  the  privileged  treatment  of  members 
of  armed  forces,  and  the  enemy  has  according  to  a 
customary  rule  of  International  Law  the  right  to 
consider  and  punish  such  individuals  as  war  criminals. 
Hostilities  in  arms  committed  by  private  individuals 
are,  therefore,  war  crimes,  not  because  they  really 
are  violations  of  recognised  rules  regarding  warfare, 
but  because  the  enemy  has  the  right  to  consider  and 

'  Unjustified  destruction  of  neu-  an  international  delinquency,  if 
tral prizes — see  below,  §  43 1 — is  not  ordered  by  the  belligerent  govern- 
a  war  crime,  but  is  nevertheless     ment. 
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punish  them  as  acts  of  illegitimate  warfare.  The 
conflict  between  praiseworthy  patriotism  on  the  part 
of  such  individuals  and  the  safety  of  the  enemy  troops 
does  not  allow  of  any  solution.  On  the  one  hand,  it 
would  be  unreasonable  for  International  Law  to 
impose  the  duty  upon  belligerents  to  forbid  on  their 
part  the  taking  up  of  arms  by  their  private  subjects, 
because  it  may  occasionally  be  of  the  greatest  value 
to  a  belligerent,  especially  for  the  purpose  of  freeing 
a  country  from  the  enemy  who  has  militarily  occupied 
it.  On  the  other  hand,  the  safety  of  his  troops  com- 
pels the  enemy  to  consider  and  punish  such  hostilities 
as  acts  of  illegitimate  warfare,  and  International  Law 
gives  him  a  right  to  do  so. 

It  is  usual  to  make  a  distinction  between  hostilities 
in  arms  on  the  part  of  private  individuals  against  an 
invading  or  retiring  enemy  on  the  one  hand,  and,  on 
on  the  other,  hostilities  in  arms  committed  on  the 
part  of  the  inhabitants  against  an  eneni}^  occupying 
a  conquered  territory.  In  the  latter  case  one  speaks 
of  war  rebellion,  whether  inhabitants  take  up  arms 
singly  or  rise  in  a  so-called  levy  en  masse.  Articles 
I  and  2  of  the  Hague  Regulations  make  the  greatest 
possible  concessions  regarding  hostilities  committed 
by  irregulars.^  Beyond  the  limits  of  these  con- 
cessions belligerents  will  never  be  able  to  go  without 
the  greatest  danger  to  their  troops.   - 

§  255.  Article  24  of  the  Hague  Regulations  enacts  Espionage 
now  the  old  customary  rule  that  a  belligerent  has  a  Treason! 
right  to  employ  all  the  methods  necessary  to  obtain 
information,  and  these  methods  include  espionage  and 
treason.  But  this  right  stands  face  to  face  with  the 
right  to  consider  and  punish  such  enemy  individuals, 
whether  soldiers  or  not,  committing  acts  of  espionage 

'   See  above,  §  80. 
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or  treason,  as  war  criminals.  There  is  an  insoluble  and 
inextricable  conflict  between  the  necessity  of  obtaining 
information  on  the  one  hand,  and  self-preservation  on 
the  other ;  and  accordingly  espionage  and  treason,  as 
has  been  explained  above  in*§  159,  bear  a  twofold 
character.  On  the  one  hand,  International  Law  gives 
a  right  to  belligerents  to  make  use  of  espionage  and 
treason.  On  the  other  hand,  however,  the  same  law 
gives  a  right  to  belligerents  to  consider  espionage  and 
treason  within  their  lines,  committed  by  enemy  soldiers 
or  enemy  private  individuals,  as  acts  of  illegitimate 
warfare,  and  consequently  punishable. 

Espionage  has  already  been  treated  above  in 
§§  159-161.  War  treason  may  be  committed  in 
different  ways.  The  following  are  the  chief  cases  of 
war  treason  that  may  occur  : — 

(i)  Information  of  any  kind  given  to  the  enemy. 

(2)  Voluntary  supply  of  money,  provisions,  am- 
munition, horses,  clothing,  and  the  like,  to  the  enemy. 

(3)  Any  voluntary  assistance  to  military  operations 
of  the  enemy,  be  it  by  serving  as  guide  in  the  country, 
by  opening  the  door  to  a  defended  habitation,  by 
repairing  a  destroyed  bridge,  or  otherwise. 

(4)  Attempt  to  induce  soldiers  to  desertion,  to  sur- 
render, to  serve  as  spies,  and  the  like,  and  negotiating 
desertion,  surrender,  and  espionage  offered  by  soldiers. 

(5)  Attempt  to  bribe  soldiers  or  officials  in  the 
interest  of  the  enemy,  and  negotiating  such  bribe. 

(6)  Liberation  of  enemy  prisoners  of  war. 

(7)  Conspiracy  against  the  armed  forces  or  single 
officers  and  members  of  them. 

(8)  Wrecking  of  military  trains,  destruction  of  the 
lines  of  communication  or  of  the  telegraphs  or  tele- 
phones in  the  interest  of  the  enemy,  and  the  destruc- 
tion of  any  war  material  for  the  same  purpose. 
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(9)  Circulation  of  enemy  proclamations  dangerous 
to  the  interests  of  the  belligerent  concerned. 

(10)  Intentional  false  guidance  of  troops,  whether 
the  guide  was  enforced  to  his  task  or  offered  his 
services  voluntarily. 

(11)  Eendering  courier  or  similar  services  to  the 
enemy. 

It  must  be  specially  observed  that  enemy  soldiers 
— in  contradistinction  to  enemy  private  individuals 
— can  only  be  punished  for  war  treason  when  they 
have  committed  the  act  of  treason  during  their  stay 
within  a  belligerent's  lines  under  disguise.  If,  for 
instance,  a  party  of  two  soldiers  in  uniform  are  sent 
into  the  rear  of  the  enemy  for  the  purpose  of  des- 
troying a  bridge,  they  cannot,  when  caught  by  the 
enemy,  be  punished  for  war  treason,  because  they 
have  committed  an  act  of  legitimate  warfare.  But 
if  they  change  their  uniforms  for  plain  clothes  and 
appear  thereby  to  be  members  of  the  peaceful  private 
population,  they  may  be  punished  for  war  treason. 
A  remarkable  case  of  this  kind  occurred  in  the  sum- 
mer of  1904,  during  the  Eusso- Japanese  War.  Two 
Japanese  disguised  in  Chinese  clothes  were  caught  in 
the  attempt  to  destroy,  with  the  aid  of  dynamite, 
a  railway  bridge  in  Manchuria,  in  the  rear  of  the 
Eussian  forces.  Brought  before  a  court-martial,  tliey 
confessed  themselves  to  be  Ishomo  Jokoko,  43  years 
of  age,  a  Major  on  the  Japanese  General  Staff,  and 
Jersko  Jokki,  31  years  of  age,  a  Captain  on  the 
Japanese  General  Staff.  They  were  convicted,  and 
condemned  to  be  hanged,  but  the  punishment  was 
commuted  and  they  were  shot.  All  the  newspapers 
which  reported  this  case  reported  it  as  a  case  of 
espionage,  but  it  is  in  fact  one  of  war  treason. 
Although   the  two   officers  were  in   disguise,  their 
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conviction  for  espionage  was  impossible  according  to 
article  29  of  the  Hague  Eegulations,  provided,  of 
course,  they  were  court-martialled  for  no  other  act 
than  the  attempt  to  destroy  a  bridge. 
Maraud-  §  256.  Marauders  are  individuals  roving  either 
"^*  sino-ly  or   collectively  in  bands  over  battlefields,  or 

following  in  quest  of  booty  forces  in  advance  or 
retreat.  They  have  nothing  to  do  with  warfare  in 
the  strict  sense  of  the  term,  but  they  are  an  unavoid- 
able accessory  to  warfare  and  frequently  consist  of 
soldiers  who  have  left  their  corps.  Their  acts  are 
considered  acts  of  illegitimate  warfare,  and  their 
punishment  takes  place  in  the  interest  of  the  safety 
of  either  belligerent. 
Mode  of  §  257.  All  war  crimes  may  be  punished  with  death, 

ment^^f     t)ut  belligerents  may,  of  course,  pronounce  a  more 
^^^  lenient   punishment  or  commute  a  verdict  of  death 

into  a  more  lenient  penalty.  If  this  is  done  and 
imprisonment  takes  the  place  of  capital  punishment, 
the  question  arises  whether  such  convicts  must  be 
released  at  the  end  of  the  war,  although  their  term  of 
imprisonment  has  not  yet  expired.  Some  publicists  ^ 
answer  this  question  in  the  affirmative,  maintaining 
that  it  could  never  be  lawful  to  inflict  a  penalty 
extending  beyond  the  duration  of  the  war.  But  I 
believe  that  the  question  has  to  be  answered  in  the 
negative.  If  a  belligerent  has  a  right  to  pronounce 
capital  punishment,  it  is  obvious  that  he  can  select  a 
more  lenient  penalty  and  carry  the  latter  out  even 
beyond  the  duration  of  the  war  And  it  would  in  no 
wise  be  in  the  interest  of  humanity  to  deny  this  right, 
for  otherwise  belligerents  would  have  always  to  pro- 
nounce and  carry  out  capital  punishment  in  the 
interest  of  self-preservation. 

^  See,  for  instance,  Hall,  §  135,  p.  432. 
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V 

Taking  of  Hostages 

Hall,  §§  135  and  156 — Taylor,  §  525 — Bluntschli,  §  600 — Lueder  in 
Holtzendorff,  IV.  pp.  475-477--Kltiber,  §§  156  and  247— G.  F. 
Martens,  II.  277— Ullmann,  §  155-Bonfils,  Nos.  1145  and  1151 — 
Pradier-Foder^,  VII.  Nos.  2843-2848— Kivier,  II.  p.  302— Calvoi 
IV.  §§  2 1 58-2 1 60 — Fiore,  III.  Nos.  1363- 1364 — Martens,  II.  §  119 
— Longnet,  §  84 — Kriegsgebrauch,  pp.  49,  50. 

§  258.  The  practice  of  taking  hostages  as  a  means  Former 
of  securing  legitimate  warfare  prevailed  in  former  otT&king 
times  much  more  than  nowadays.  It  was  frequently  Hostages. 
resorted  to  in  all  cases,  such  as  capitulations  and 
armistices  for  instance,  in  which  belligerent  forces 
depended  more  or  less  upon  each  other's  faith.  To 
make  sure  that  no  perfidy  was  intended,  officers  or 
prominent  private  individuals  were  taken  as  hostages 
who  could  be  held  responsible  with  their  lives  for  any 
perfidy  committed  by  the  enemy.  This  practice  has 
totally  disappeared,  and  will  hardly  be  revived.  But 
this  former  practice  must  not  be  confounded  with  the 
still  continued  practice  of  seizing  enemy  individuals 
for  the  purpose  of  making  them  the  object  of  repri- 
sals. Thus,  when  in  1870,  during  the  Franco-German 
War,  Count  Bismarck  ordered  forty  French  notables 
to  be  seized  and  to  be  taken  away  into  captivity  as 
a  retaliation  upon  the  French  for  refusing  to  liberate 
the  crews  of  forty  captured  merchantmen,  these  forty 
French  notables  were  not  taken  as  hostages,  but  were 
made  the  object  of  reprisals.^ 

§  259.  A   new   practice   of  taking   hostages  was  Modem 
resorted   to  by   the   Germans   in    1870   during   the  oUalTng 

Hostages. 
'  The  case  has  been  discussed     case,  however,  make  the  mistake 
above    in  §  249.     All  the  French     of  enumerating  it  as  an  instance 
writers  who  comment  upon  this     of  the  taking  of  hostages. 
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Franco  -  German  War  for  the  purpose  of  securing 
the  safety  of  forces  against  possible  hostile  acts  on 
the  part  of  private  inhabitants  of  occupied  enemy- 
territory.  Well-known  men  of  prominence  were 
seized  and  retained  in  the  expectation  that  the  popu- 
lation would  refrain  from  hostile  acts  out  of  regard 
for  the  fate  of  the  hostages.  Thus,  when  unknown 
people  frequently  wrecked  the  trains  transporting 
troops,  the  Germans  seized  prominent  enemy  citizens 
and  put  them  on  the  engines  of  trains  to  prevent 
the  latter  from  being  wrecked,  a  means  which 
always  proved  effective  and  soon  put  a  stop  to 
further  train-wrecking.  The  same  practice  was  re- 
sorted to,  although  for  a  short  time  only,  by  Lord 
Eoberts^  in  1900  during  the  South  African  War. 
This  practice  has,  apart  from  a  few  German  writers, 
been  condemned  by  the  publicists  of  the  whole  world. 
But,  with  all  due  deference  to  the  authority  of  so 
many  prominent  men,  I  cannot  agree  with  their 
opinion.  Matters  would  be  different  if  hostages  were 
seized  and  exposed  to  dangers  for  the  purpose  of  pre- 
venting legitimate  hostilities  on  the  part  of  members 
of  the  armed  forces  of  the  enemy.  But  nobody  can 
deny  that  train-wrecking  on  occupied  enemy  territory 
by  private  enemy  individuals  is  an  act  which  a  belli- 
gerent is  justified  in  considering  and  punishing  as  war 
treason.^  It  is  for  the  purpose  of  guarding  himself 
against  an  act  of  illegitimate  warfare  that  these  hos- 
tages are  put  on  the  engines.  The  danger  they  are 
exposed  to  comes  from  their  fellow- citizens,  who  are 
informed  of  the  fact  that  hostages  are  on  the  engines 


^  See  section  3  of  the  Proclama-  tion  of  July  29,  1900.     See  Mar- 

tion  of  Lord  Eoberts ;  dated  Prae-  tens,    N.R.G.,   2nd   ser.,   XXXII. 

toria,   June    19,    1900;    bnt    this  (1905),  pp.  147  and  149. 

section  was  repealed  by  Proclama-  -  See  above,  §  255,  No.  8. 
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and  ought  therefore  to  refrain  from  wrecking  the  trains. 
It  cannot  and  will  not  be  denied  that  the  measure  is 
a  hard  one,  and  makes  individuals  liable  to  suffer  for 
acts  for  which  they  are  not  responsible.  But  the 
safety  of  his  troops  and  lines  of  communication  is 
at  stake  for  the  belligerent  concerned,  and  I  doubt, 
therefore,  whether  even  the  most  humane  commanders 
will  be  able  to  dispense  with  this  measure,  since  it 
alone  has  proved  effective.  And  it  must  further  be 
taken  into  consideration  that  the  amount  of  cruelty 
contained  in  it  is  in  no  wise  greater  than  in  reprisals 
where  also  innocent  individuals  must  suffer  for  illegi- 
timate acts  for  which  they  are  not  responsible.  And 
is  it  not  more  reasonable  to  prevent  train-wrecking 
by  putting  hostages  on  the  engines  than  to  resort  to 
reprisals  for  wreckage  of  trains  ?  For  there  is  no 
doubt  that  a  belligerent  is  justified  in  resorting  to 
reprisals  ^  in  each  case  of  train-wrecking  by  private 
enemy  individuals.- 

^  See  above,  §  248.  with    illegitimate    warfare  ;     see 

^  Belligerents   sometimes  take  above,  p.  122,  note  1,  and  p.  176, 

hostages    to    secure     compliance  note  3.     The  Hague  Regulations, 

with   requisitions,    contributions,  do  not  at  all  mention  the  taking 

ransom   bills,   and  the   like,   but  of  hostages  for  any  purpose, 
such   cases  have  nothing   to   do 


VOL.  II. 


CHAPTER   VIl 

END   OF   WAR,   AND   POSTLIMINIUM 
I 

On  Termination  of  War  in  General 

Hall,  §  197 — Lawrence,  §  238— Phillimore,  III.  §  510 — Taylor,  §  580— 
Heffter,  §  176 — Kirchenheim  in  Holtzendorfif,  IV.  pp.  791-792 — 
Ullmann,  §  169— Bonfils,  No.  1693 — Despagnet,  No.  603 — Calvo, 
V.  §  3115— Fiore,  III.  No.  1693 — Martens,  11.  §  128 — Longuet, 
§  155- 

War  a  §  260.  The  normal  condition  between  two  States 

Ja^^Con-  being  peace,  war  can  never  be  more  than  a  temporary 
dition.  condition ;  whatever  may  have  been  the  cause  or 
causes  of  a  war,  the  latter  can  naturally  not  last  for 
ever.  For  either  the  purpose  of  war  will  be  realised 
and  one  belligerent  will  be  overpowered  by  the  other, 
or  both  will  sooner  or  later  be  so  exhausted  by  their 
exertions  that  they  will  desist  from  continuing  the 
struggle.  But  nevertheless  wars  may  last  for  many 
years,  although  of  late  European  wars  have  become 
shorter  and  shorter.  The  shortening  of  European 
wars  in  recent  times  is  the  result  of  several  factors,  the 
more  important  of  which  are  : — the  conscription  on 
which  are  based  the  armies  of  all  the  great  European 
Powers,  Great  Britain  excepted ;  the  net  of  railways 
extending  over  all  European  countries,  which  enables 
a  much  quicker  transport  of  troops  on  enemy  terri- 
tory ;  lastly,  the  vast  numbers  of  the  opposing  forces 
which  usuallv  hasten  the  decisive  battle. 
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§  261.  Be  that  as  it  may,  a  war  may  be  termi-  Three 
nated  in  three  different  ways.     Belligerents  may,  first,  TemLa^- 
abstain  from  further  acts  of  war  and  glide  into  peace-  ^^^^  °^ 
ful  relations  without  expressly  making  peace  through 
a  special  treaty.     Or,  secondly,  belligerents  may  for- 
mally establish  the  condition  of  peace  between  each 
other  through  a  special  treaty  of  peace.     Or,  thirdly, 
a  belligerent  may  end  the  war  through  subjugation 
of  his  adversary.^ 


II 

Simple  Cessation  of  Hostilities 

Hall,  §  203— Phillimore,  III.  §  511— Halleck,  II.  p.  468— Taylor, 
§  584 — Bluntschli,  §  700— Heffter,  §  177— Kirchenheim  in  Holt- 
zendorff,  IV.  p.  793 — UUmann,  §  169 — Bonfils,  No.  1693 — Des- 
pagnet,  No,  603 — Eivier,  II.  pp.  435-436 — Calvo,  V.  §  31 16 — Fiore, 
III.  No.  1693 — Martens,  II.  §  128— Longuet,  §  155 — Merignhac, 
p.  323— Pillet,  p.  370. 

§  262.  The  regular  modes  of  termination  of  war  Excep- 
are  treaties  of  peace  or  subjugation,  but  cases  have  q""^^! 
occurred  in  which  simple  cessation  of  all  acts  of  war  ^^f  "ce  of 
on  the  part  of  both  belligerents   has   actually   and  Cessation 
informally  brought  the  war  to  an  end.     Thus  ended  Jinties. 
in  1 7 16  the  war  between  Sweden  and  Poland,  in  1720 
the  war  between  Spain  and  France,  in  1801  the  war 
between  Eussia  and  Persia,  in  1867  the  war  between 
France  and  Mexico.     And  it  may  also  be  mentioned 
that,  whereas  the  war   between  Prussia  and  several 

^  That  a  civil   war   may  come  third  mode  of  ending  war,  namely, 

to  an  end  through  simple  cessa-  subjugation.     For  to  terminate  a 

tion  of  hostilities   or   through   a  civil  war,  conquest  and  annexa- 

treaty  of  peace   need   hardly  be  tion,  which  together  make  subju- 

mentioned.     But  it  is  of   impor-  gation,  is  unnecessary  (see  below, 

tance  to  state  the  fact  that  there  §     264),   but    conquest    alone    is 

is  a  difference  between  civil  war  sufficient. 
and    other   war    concerning    the 

T  2 
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Termina- 
tion of 
War 
through 
simple 
Cessation 
of  Hos- 
tihties. 


Grerman  States  in  1866  came  to  an  end  through  sub- 
jugation of  some  States  and  through  treaties  of 
peace  with  others,  Prussia  has  never  concluded  a 
treaty  of  peace  with  the  Principality  of  Lichtenstein, 
which  was  also  a  party  to  the  war.  Although  such 
termination  of  war  through  simple  cessation  of  hosti- 
lities is  for  many  reasons  inconvenient,  and  is,  there- 
fore, regularly  avoided,  it  may  nevertheless  in  the 
future  as  in  the  past  occasionally  occur. 

§  263.  Since  in  the  case  of  termination  of  war 
through  simple  cessation  of  hostilities  no  treaty  of 
peace  embodies  the  conditions  of  peace  between  the 
former  iDelligerents,  the  question  arises  whether  the 
status  which  existed  between  the  parties  before  the 
outbreak  of  war,  the  status  quo  ante  bellum,  should 
be  revived,  or  the  status  which  exists  between  the 
parties  at  the  time  when  they  simply  ceased  hostili- 
ties, the  status  quo  post  helium  (the  uti  possidetis),  can 
be  upheld.  The  majority  of  publicists  ^  correctly 
maintain  that  the  status  which  exists  at  the  time  of 
cessation  of  hostilities  becomes  silently  recognised 
through  such  cessation,  and  is,  therefore,  the  basis  of 
the  future  relations  of  the  parties.  This  question  is 
of  the  greatest  importance  regarding  enemy  territory 
militarily  occupied  by  a  belligerent  at  the  time  hostili- 
ties cease.  According  to  the  correct  opinion  such 
territory  can  be  annexed  by  the  occupier,  the  adver- 
sary through  the  cessation  of  hostilities  having 
dropped  all  rights  he  possessed  over  such  territory. 
On  the  other  hand,  this  termination  of  war  through 
cessation  of  hostilities  contains  no  decision  regarding 
such  claims  of  the  parties  as  have  not  been  settled  by 
the  actual  position   of  affairs  at  the  termination  of 

^  See,  however,  Phillimore,  III.     status  quo  ante  helluvi  has  to  be 
§    511,   who    maintains  that  the     revived. 
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hostilities,  and  it  remains  with  the  parties  to  settle 
them  by  special  agreement  or  to  let  them  stand  over. 


Ill 

Subjugation 

Vattel,  III.  §§  199-203— Hall,  §§  204-205 — Lawrence,  §  98 — Phillimore, 
IIL§  512— Halleck,  I.  pp.  467-498— Taylor,  §§  220,  585-588— 
Walker,  §  11— Wheaton,  §  165— Bluntschli,  §§  287-289,  701-702— 
Heffter,  §  178 — Kirchenheim  in  Holtzendorff,  IV.  p.  792 — Liszt, 
§  10 — Ullmann,  §§  81  and  169 — Bonfils,  Nos.  535  and  1694 — 
Despagnet,  Nos.  395-398,  603 — Eivier,  11.  pp.  436-441 — Calvo,  V. 
§§  31 17-31 18 — Fiore,  II.  Nos.  863,  III,  No.  1693 — Martens,  L§  91, 
II.  §  128 — Longuet,  §  155— Merignhac,  p.  324 — Pillet,  p.  371 — 
Holtzendorff,  "  Eroberung  und  Eroberungsrecht "  (1871) — Heim- 
burger,  "Der  Erwerb  der  Gebietshoheit"  (1888),  pp.  1 21-132 — 
Westlake,  in  "The  Law  Quarterly  Eeview,"  XVII.  (1901),  p.  392. 

§  264.  Subjugation  must  not  be  confounded  with  subjuga- 
conquest,  although  there  can  be  no  subjugation  with-  co^ntradis- 
out   conquest.     Conquest   is    takincr    possession    of  tinctionto 

^    .  ,        ^   ^  ...  p  /-,  .      Conquest. 

enemy  territory  through  military  lorce.  (Jonquest  is 
completed  as  soon  as  the  territory  concerned  is 
effectively  ^  occupied.  Now  it  is  obvious  that  con- 
quest of  a  part  of  enemy  territory  has  nothing  to  do 
with  subjugation,  because  the  enemy  may  well  re- 
conquer it.  But  even  the  conquest  of  the  whole  of 
the  enemy  territory  need  not  necessarily  include  sub- 
jugation. For,  first,  in  a  war  between  more  than 
two  belligerents  the  troops  of  one  of  them  may  evacu- 
ate their  country  and  join  the  army  of  allies,  so  that 
the  armed  contention  is  continued,  although  the  ter- 
ritory of  one  of  the  allies  is  completely  conquered. 

^  The  conditions  of  effective  jugation  as  a  mode  of  acquisition 
occupation  have  been  discussed  of  territory,  see  above,  vol.  I.  §§ 
above  in   §  167.     Regarding  sub-     236-241. 
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Again,  a  belligerent,  although  he  has  annihilated  the 
forces,  conquered  the  whole  of  the  territory  of  his 
adversary,    and   thereby   has   actually   brought   the 
armed  contention  to  an  end,^  may  not  nevertheless 
exterminate  the  enemy  State  by  annexing  the  con- 
quered territory,  but  may  conclude  a  treaty  of  peace 
with  the  expelled  or  imprisoned  head  of  the  defeated 
State,  re-establish  the  latter's  Government,  and  hand 
the  whole  or  a  part  of  the  conquered  territory  over  to 
it.     Subjugation  takes  place  only  when  a  belligerent, 
after  having  annihilated  the  forces  and  conquered  the 
territory  of  his  adversary,  destroys  his  existence  by 
annexing  the  conquered  territory.     Subjugation  may, 
therefore,  correctly  be    defined   as    extermination   in 
tear  of  one  belligerent  hy  another  through  annexation  "  of 
the  former's  territory  after  conquest,  the  enemy  forces 
having  been  annihilated? 
Subjuga-         §  265.  Although  complete  conquest,  together  with 
formal       annihilation  of  the  enemy   forces,  brings  the  armed 
End  of       contention,  and  thereby  the  war,  actually  to  an  end, 
the  formal  end  of  the  war  is  thereby  not  yet  realised, 
as  everything  depends    upon   the   resolution   of  the 
victor  regarding  the  fate  of  the  vanquished  State.     If 
he  be  willing  to  re-establish  the  captive  or  expelled 
head  of  the  vanquished  State,  it  is  a  treaty  of  peace 
concluded  with  the  latter  which  terminates  the  war. 
But  if  he  desires  to  acquire  the  whole    of  the  con- 
quered  territory   for    himself,   he   annexes   it,    and 

^  The  continuation  of  guerilla  come  valid  through  the  occupation 
war  after  the  termination  of  a  real  in  question  becoming  soon  after- 
war  is  a  fact  which  has  been  dis-  wards  effective.  Thus,  although 
cussed  above  in  §  60.  the    annexation     of    the     South 

^  That  conquest  alone  is  suffi-  African  Eepublic,  on  September  i, 
cient  for  the  termination  of  civil  1900,  was  premature,  it  became 
wars  has  been  pointed  out  above  valid  through  the  occupation  be- 
in  p.  275,  note  i.  coming    effective   in    1901.      See 

^  It  should  be  mentioned  that  above,  p.  172,  note  i. 
a  premature  annexation  may  be- 
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thereby  formally  ends  the  war  through  subjugation. 
That  the  expelled  head  of  the  vanquished  State 
protests  and  keeps  up  his  claims,  matters  as  little  as 
eventual  protests  on  the  part  of  neutral  States.  These 
protests  may  be  of  political  importance  for  the  future, 
legally  they  are  of  no  importance  at  all. 

History  presents  numerous  instances  of  subjuga- 
tion. Although  nowadays  no  longer  so  frequent  as  in 
former  times,  subjugation  is  not  at  all  of  rare  occur- 
rence. Thus,  modern  Italy  came  into  existence 
through  the  subjugation  by  Sardinia  in  1859  of  the 
Two  Sicilies,  the  Grand  Dukedom  of  Tuscany,  the 
Dukedoms  of  Parma  and  Modena,  and  in  1870  the 
Papal  States.  Thus,  further,  Prussia  subjugated  in 
1866  the  Kingdom  of  Hanover,  the  Dukedom  of 
Nassau,  the  Electorate  of  Hesse-Cassel,  and  the  Free 
Town  of  Frankfort-on-the-Main.  And  Great  Britain 
annexed  in  1900  the  Orange  Free  State  and  the 
South  African  Eepublic.^ 


*  Since  Great  Britain  annexed 
these  territories  in  1900,  the  agree- 
ment of  1902,  regarding  "Terms 
of  Surrender  of  the  Boer  Forces 
in  the  Field  " — see  Parliamentary 
Papers,  South  Africa,  1902,  Cd. 
1096 — is  not  a  treaty  of  peace, 
and  the  South  African  War 
came  formally  to  an  end  through 
subjugation,  although— see  above, 
p.  172,  note  I — the  proclamation 
of  the  annexation  was  somewhat 
premature.     The  agreement  em- 


bodying the  terms  of  surrender  of 
the  routed  remnants  of  the  Boer 
forces  has,  therefore,  no  inter- 
nationally legal  basis  (see  also 
below,  p.  287.  note  i).  The  case 
would  be  different  if  the  British 
Government  had  really — as  Sir 
Thomas  Barclay  asserts  in  The 
Law  Quarterly  Review,  XXI. 
(1905),  pp.  303  and  307— recog- 
nised the  existence  of  the  Govern- 
ment of  the  South  African  Re- 
public down  to  May  31,  1902. 
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Treaty  of  Peace 

Grotius,  III.  c.  20— Vattel,  IV.  §§  9-18— Phillimore,  III.  §§513-516— 
Halleck,  I.  pp.  306-324— Taylor,  §§  590-592— Wheaton,  §§  538- 
543 — Bluntschli,  §§  703-707— Heffter,  §  179— Kirchenheim  in 
Holtzendoiff,  IV.  pp.  794-804 — Ullinann,  §  170— Bonfils,  Nos. 
1 696- 1 697,  1 703- 1 705 — Despagnet,  Nos.  604-609 — Eivier,  II.  pp. 
443-453 — Calvo,  V.  §§  31 19-3136 — Fiore,  III.  Nos.  1694-1700- 
Martens,  II.  §  128 — Longuet,  §§  156-164 — Merignhac,  pp.  324-329 
—Fillet,  pp.  372-375. 


Treaty  of 
Peace  the 
most 
frequent 
End  of 
War. 


Peace 
Negotia- 
tions. 


§  266.  Although  occasionally  war  ends  through 
simple  cessation  of  hostilities,  and  although  subjuga- 
tion is  not  at  all  rare  and  irregular,  the  most  frequent 
end  of  wars  is  a  treaty  of  peace.  Many  publicists 
correctly  call  a  treaty  of  peace  the  normal  mode  of 
terminating  war.  On  the  one  hand,  simple  cessation 
of  hostilities  is  certainly  an  irregular  mode.  Sub- 
jugation, on  the  other  hand,  is  in  most  cases  either 
not  within  the  scope  of  the  intention  of  the  victor  or 
not  realisable.  And  it  is  quite  reasonable  that  a 
treaty  of  peace  should  be  the  normal  end  of  wars. 
States  which  are  driven  from  disagreement  to  war 
will,  sooner  or  later,  when  the  fortune  of  war  has 
given  its  decision,  be  convinced  that  the  armed  con- 
tention ought  to  be  terminated.  Thus  a  mutual 
understanding  and  agreement  upon  certain  terms  is 
the  normal  mode  of  ending  the  contention.  And  it 
is  a  treaty  of  peace  which  embodies  such  under- 
standing. 

§  267.  However,  as  the  outbreak  of  war  inter- 
rupts all  regular  non-hostile  intercourse  between  the 
belligerents,  negotiations  of  peace  can  often  be  initi- 
ated under  difficulties   only.    Each  party,  although 
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willing  to  negotiate,  may  have  strong  reasons  for  not 
opening  negotiations.  Good  offices  and  mediation  on 
the  part  of  neutrals  have,  therefore,  always  been  of 
great  importance,  as  thereby  negotiations  were  called 
into  existence  which  otherwise  would  have  been  long 
delayed.  But  it  must  be  emphasised  that  formal  as 
well  as  informal  peace  negotiations  do  in  no  wise 
ipso  facto  bring  hostilities  to  a  standstill,  although  a 
partial  or  general  armistice  may  be  concluded  for  the 
purpose  of  such  negotiations.  The  fact  that  peace 
negotiations  are  going  on  directly  between  belligerents 
does  not  create  any  non-hostile  relations  between 
them  other  than  those  negotiations  themselves.  Such 
negotiations  may  take  place  through  the  exchange 
of  letters  between  the  belligerent  Governments,  or 
through  special  negotiators  who  may  meet  on  neutral 
territory  or  on  the  territory  of  one  of  the  belligerents. 
In  case  they  meet  on  belligerent  territory,  the  enemy 
negotiators  are  inviolable  and  must  be  treated  on  the 
same  footing  as  bearers  of  flags  of  truce,  if  not  as 
diplomatic  envoys.  For  it  may  happen  that  a 
belligerent  receives  an  enemy  diplomatic  envoy  for 
the  purpose  of  peace  negotiations.  Be  that  as  it  may, 
negotiations,  wherever  taking  place  and  by  whomever 
conducted,  may  always  be  broken  off  before  an  agTee- 
ment  is  arrived  at. 

§  268.  Although  they  are  ready  to  terminate  the  Pre- 
war through  a  treaty  of  peace,  belligerents  are  fre-  o\"peace!^ 
quently  for  some  reason  or  another  not  able  to  settle 
all  the  terms  of  peace  at  once.  In  such  cases  hostilities 
are  usually  brought  to  an  end  through  so-called  pre- 
liminaries of  peace,  the  definite  treaty,  which  has  to 
take  the  place  of  the  preliminaries,  to  be  concluded 
later  on.  Such  preliminaries  are  a  treaty  in  themselves, 
embodying   an  agreement  of  the  parties  regarding 
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Form  and 
Parts  of 
Peace 
Treaties. 


such  terms  of  peace  as  are  essential.  Preliminaries 
are  as  binding  as  any  other  treaty,  and  therefore  they 
need  ratification  to  be  binding.  Very  often,  but  not 
necessarily,  the  definitive  treaty  of  peace  is  concluded 
elsewhere.  Thus,  the  war  between  Austria,  France, 
and  Sardinia  was  ended  by  the  Preliminaries  of  Villa- 
franca  of  July  ii,  1859,  yet  the  definitive  treaty  of 
peace  was  concluded  at  Zurich  on  November  10,  1^59. 
The  war  between  Austria  and  Prussia  was  ended  by  the 
Preliminaries  of  Mckolsburgof  July  26,  1866,  yet  the 
definitive  treaty  of  peace  was  concluded  at  Prague  on 
August  23.  In  the  Franco-German  War  the  Prelimi- 
naries of  Versailles  of  February  26,  1871,  were  the 
precursor  of  the  definitive  treaty  of  peace  concluded 
at  Frankfort  on  May  10,  1871.^ 

The  purpose  for  which  preliminaries  of  peace  are 
agreed  upon  makes  it  obvious  that  such  essential 
terms  of  peace  as  are  stipulated  by  the  Preliminaries 
are  the  basis  of  the  definitive  treaty  of  peace.  It  may 
happen,  however,  that  neutral  States  protest  for  the 
purpose  of  preventing  this.  Thus,  when  the  war 
between  Russia  and  Turkey  had  been  ended  through 
the  Preliminaries  of  San  Stefano  of  March  3,  1878, 
Great  Britain  protested,  a  Congress  met  at  Berlin, 
and  Eussia  had  to  be  content  with  less  favourable 
terms  of  peace  than  those  stipulated  at  San  Stefano. 

§  269.  International  Law  does  not  contain  any 
rules  regarding  the  form  of  peace  treaties  ;  they  may, 
therefore,  be  concluded  verbally  or  in  writing.  But 
the  importance  of  the  matter  makes  the  parties 
always  conclude  a  treaty  of  peace  in  writing,  and 


'  No  preliminaries  of  peace 
were  agreed  upon  at  the  end  of 
the  Russo  -  Japanese  war.  After 
negotiations  at  Portsmouth  (New 
Hampshire)  led  to  a  final  imder- 


standing  on  August  29,  1905,  the 
treaty  of  peace  was  signed  on  Sep- 
tember 5,  and  ratified  on  October 
16. 
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there  is  no  instance  of  a  verbally  concluded  treaty  of 
peace. 

According  to  the  diflferent  points  stipulated,  it  is 
usual  to  distinguish  different  parts  within  a  peace 
treaty.  Besides  the  preamble,  there  are  general, 
special,  and  separate  articles.  General  articles  are 
those  which  stipulate  such  points  as  are  to  be  agreed 
upon  in  every  treaty  of  peace,  as  the  date  of  termina- 
tion of  hostilities,  the  release  of  prisoners  of  war,  and 
the  like.  Special  articles  are  those  which  stipulate 
the  special  terms  of  the  agreement  of  peace  in 
question.  Separate  articles  are  those  which  stipulate 
points  with  regard  to  the  execution  of  the  general  and 
special  articles,  or  which  contain  reservations  and 
other  special  remarks  of  the  parties.  Sometimes  addi- 
tional articles  occur.  Such  are  stipulations  agreed 
upon  in  a  special  treaty  following  the  treaty  of  peace 
and  comprising  stipulations  regarding  such  points  as 
have  not  been  mentioned  in  the  treaty  of  peace. 

§  270.  As  the  treaty-making  Power  is  according  Compe- 
to  the  Law  of  Nations  in  the  hands  of  the  head  ^  of  condude 
the  State,  it  is  he  who  possesses  competence  of  con-  ^®'^'^®- 
eluding  peace.     But  just  as  in  constitutional  restric- 
tions imposed  upon  heads  of  States  regarding  their 
general  power  of  concluding  treaties,^  so  constitu- 
tional   restrictions   imposed   upon   heads    of    States 
regarding  their  competence  of  making  peace  are  of 
importance  for  International  Law.     And,  therefore, 
such  treaties  of  peace  concluded  by  heads  of  States 
as  violate  constitutional  restrictions  are  not  binding 
upon  the  States  concerned,  because  the  heads  have 
exceeded   their   powers.     The   Constitutions    of  the 
different  States  settle  the  matter  differently,  and  it  is 
not  at  all  necessary  that  the  power  of  declaring  war 

*  See  above,  vol.  I.  §  495.  ^  See  above,  vol.  I.  §  497. 


Peace. 
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and  that  of  making  peace  are  vested  by  a  Constitution 
in  the  same  hands.  In  Great  Britain  the  power  of 
the  Crown  to  declare  war  and  to  make  peace  is 
indeed  unrestricted.  But  in  the  German  Empire,  for 
instance,  it  is  different ;  for  whereas  the  Emperor, 
the  case  of  an  attack  on  German  territory  excepted, 
can  declare  war  with  the  consent  of  the  Bundesrath 
only,  his  power  of  making  peace  is  unrestricted.^ 

The  controverted  question  whether  the  head  of  a 
State  who  is  a  prisoner  of  war  is  competent  to  make 
peace  ought  to  be  answered  in  the  negative.  The 
reason  is  that  the  head  of  a  constitutional  State, 
although  he  does  not  by  becoming  prisoner  of  war 
lose  his  position,  nevertheless  thereby  loses  the  power 
of  exercising  the  rights  connected  with  his  position.^ 
Date  of  §  271.  Unless  the  treaty  provides  otherwise,  peace 

commences  with  the  signature  of  the  peace  treaty. 
Should  the  latter  not  be  ratified,  hostilities  may  be 
recommenced,  and  the  unratified  peace  treaty  is  con- 
sidered as  an  armistice.  Sometimes,  however,  the 
peace  treaty  fixes  a  future  date  for  the  commencement 
of  peace,  stipulating  that  hostilities  must  cease  on  a 
certain  future  day.  This  is  the  case  when  war  is 
waged  in  different  or  distant  parts  of  the  world,  so 
that  it  is  impossible  at  once  to  inform  the  opposing 
forces  of  the  conclusion  of  peace. ^  It  may  even  occur 
that  different  dates  are  stipulated  for  the  termination 
of  hostilities  in  different  parts  of  the  world. 

The  question  has  arisen  whether,  in  case  a  peace 
treaty  provides  a  future  date  for  the  termination  of 
hostilities  in  distant  parts,  and  in  case  the  forces  in 

^  See  more  examples  in  Eivier,  signed  on  September  5,  1905,  the 

II.  p.  445.  agreement  concerning  an  armistice 

-  See  Vattel,  IV.  §  13.  pending  ratification  of  the  peace 

^  The    ending    of    the    Russo-  treaty  was  not  signed  nntil  Sep- 

Japanese  war  was  quite  peculiar,  tember  14,  and  hostilities  went  on 

Although  the  treaty  of  peace  was  till  September  16. 
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these  parts  hear  of  the  conclusion  of  peace  before 
such  date,  they  must  abstain  at  once  from  further 
hostilities.  Most  publicists  correctly  answer  this 
question  in  the  affirmative.  But  the  French  Prize 
Courts  in  1 801  condemned  the  English  vessel  "  Swine- 
herd "  as  a  good  prize  which  was  captured  by  the 
French  privateer  "  Bellona  "  in  the  Indian  Seas  within 
the  period  of  five  months  fixed  by  the  Peace  of 
Amiens  for  the  termination  of  hostilities  in  these 
seas.^ 


V 
Effects  of  Treaty  of  Peace 

Grotius,  III.  c.  20— Vattel,  IV.  §§  19-23 — Hall,  §§  198-202 — Lawrence, 
§  239 — Phillimore,  III.  §§  518-528 — Halleck,  I.  pp.  312-324 — 
Taylor,  §§  581-583 — Wheaton,  §§  544-547 — Bluntschli,  §§  708-723 
— Heffter,  §§  180-183,  184A — Kirchenheim  in  Holtzendorff,  IV. 
pp.  804-8 1 7 — Ullmann,  §171  — Bonfils,  Nos.  1 698- 1 702 — Despagnet, 
No.  605 — Rivier,  II.  pp.  454-461— Calvo,  V.  §§  3137-3163 — Fiore, 
III.  Nos.  1701-1703 — Martens,  II.  §  128 — Longuet,  §§  156-164 — 
Merignhac,  pp.  330-336— Fillet,  pp.  Z7S-2>77- 

§  272.  The    chief  and   general  eflect   of  a  peace  Restora- 
treaty  is  restoration  of  the  condition  of  peace  between  condition 
the  former  belligerents.     As  soon   as  the  treaty  is  o*  Peace, 
ratified,  all  rights  and  duties  which  exist  in  time  of 
peace  between  the  members  of  the  family  of  nations 
are  ipso  facto  and  at  once  revived  between  the  former 
belligerents. 

On  the  one  hand,  all  acts  legitimate  in  warfare 
cease  to  be  legitimate.  Neither  contributions  and 
requisitions,  nor  attacks  on  members  of  the  armed 
forces  and  on  fortresses,  nor  capture  of  ships,  nor 

'  The  details  of  this  case  are  given  by  Hall,  §  199;  see  also  Philli- 
more, III.  §  521. 
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occupation  of  territory  are  any  longer  lawful.  If 
forces,  in  ignorance  of  the  conclusion  of  peace,  commit 
such  hostile  acts,  the  condition  of  things  at  the  time 
peace  was  concluded  must  as  far  as  possible  be  re- 
stored.^ Thus,  ships  captured  must  be  set  free, 
territory  occupied  must  be  evacuated,  members  of 
armed  forces  taken  prisoners  must  be  liberated,  con- 
tributions imposed  and  paid  must  be  repaid. 

On  the  other  hand,  all  peaceful  intercourse  of  the 
former  belligerents  as  well  as  of  their  subjects  takes 
place  again  as  before  the  war.  Thus  diplomatic  inter- 
course is  reinstated,  consular  ofl&cers  recommence 
activity.^ 

It  must  be  specially  observed  that  the  condition  of 
peace  created  by  a  peace  treaty  is  legally  final  in  so 
far  as  the  order  of  things  set  up  and  stipulated  by  the 
treaty  of  peace  is  now  the  settled  basis  of  the  future 
relations  between  the  parties,  however  contentious 
the  matters  concerned  may  have  been  before  the 
outbreak  of  war.  In  concluding  peace  the  parties 
expressly  or  implicitly  declare  that  regarding  such 
settled  matters  they  have  come  to  an  understanding. 
They  may  indeed  make  war  against  each  other  in 
future  on  other  grounds,  but  they  are  legally  bound 
not  to  go  to  war  for  such  matters  as  have  been  settled 
by  a  previous  treaty  of  peace.  That  the  practice  of 
States  does  sometimes  not  comply  with  this  rule  is 
a  well-known  fact  which,  although  it  discredits  this 
rule,  cannot  shake  its  theoretical  validity. 

^  The  Mentor,  i  Rob.  175.  war  revive  ipso  facto  by  the  con- 
Matters  are,  of  course,  different  elusion  of  peace  is  not  the  out- 
in  case  a  future  date — see  above,  come  of  a  rule  of  International 
§  271 — is  stipulated  for  the  ter-  Law.  But  just  as  Municipal  Law 
mination  of  hostilities.  may  suspend  such  contracts  ipso 

'^  The  assertion  of  many  writers,  facto  by  the  outbreak  of  war,  so 

that  such  contracts  between  sub-  it   may  revive   them   ipso  facto 

jects  of  belligerents  as  have  been  by  the   conclusion   of  peace  (see 

suspended    by    the    outbreak    of  above,  §  loi). 
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§  273.  Unless  the  parties  stipulate  otherwise,  the  Principle 
effect  of  a  treaty  of  peace  is  that  everything  remains  %ossi'- 
in  such  condition   as  it  was  at  the  time  peace  was  ^^'^*^- 
concluded.     Thus,  all   moveable  State  property,  as 
munitions,  provisions,  arms,  money,  horses,  means  of 
transport,  and  the  like,  seized  by  an  invading  belli- 
gerent remain  his  property,  as  likewise  do  the  fruits 
of  immoveable  property  seized  by  him.    Thus,  further, 
if  nothing  is  stipulated  regarding  conquered  territor}'-, 
it  remains  in  the   hands   of  the  possessor,  who  can 
annex  it.     But  it  is  nowadays  usual,  although  not  at 
all  legally  necessary,  for  the  conqueror  desirous  of 
retaining  conquered  territory  to  stipulate  cession  of 
such  territory  in  the  treaty  of  peace. 

§  274.  Since  a  treaty  of  peace  is  considered  a  final  Amnesty, 
settlement  of  the  war,  one  of  the  effects  of  every 
peace  treaty  is  the  so-called  amnesty — that  is,  an 
immunity  for  all  wrongful  acts  done  by  the  belli- 
gerents themselves,  the  members  of  their  forces, 
and  their  subjects  during  the  war,  and  due  to 
political  motives.  It  is  usual,  but  not  at  all  neces- 
sary, to  insert  an  amnesty  clause  in  treaties  of 
peace. ^  All  so-called  war  crimes  which  have  not 
been  punished  before  the  conclusion  of  peace  can 
now  no  longer  be  punished.  Individuals  who  have 
committed  such  war  crimes  and  are  arrested  for 
them  must  be   liberated.^     International  delinquen- 

'  See  above,  §§  251-257.    Clause  immediately   after    the    close    of 

4  of  the  "  Terms  of  Surrender  of  hostilities.    But  it  will  be  remem- 

the  Boer  Forces  in  the  Field  " —  bered — see  above,  p.  279,  note  r — 

see  Parliamentary  Papers,  South  that   the    agreement    embodying 

Africa,  1902,  Cd.   1096 — seems  to  these  terms  of  surrender  does  not 

contradict  this  assertion,  as  it  ex-  bear  the  character  of  a  treaty  of 

pressly  excludes  from  the  amnesty  peace,  the  Boer  War  having  been 

"  certain  acts,  contrary  to  usages  terminated  through  subjugation. 

of  war,  which  have  been  notified  -  This  applies  to  such   indivi- 

by  the   Commander  -  in  -  Chief  duals  only  as  have  not  yet  been 

to  the  Boer  Generals,  and  which  convicted.    Those  who  are  under- 

shall   be   tried    by   court-martial  going   a   term    of    imprisonment 
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cies  committed  intentionally  by  belligerents  through 
violation  of  the  rules  of  legitimate  warfare  are  con- 
sidered condoned.  Even  claims  for  reparation  of 
damages  caused  by  such  acts  cannot  be  raised  after 
the  conclusion  of  peace,  unless  the  contrary  is  ex- 
pressly stipulated.  On  the  other  hand,  the  amnesty 
has  nothing  to  do  with  ordinary  crimes  and  with 
debts  incurred  during  war.  A  prisoner  of  war  who 
commits  a  murder  during  captivity  may  be  tried  and 
punished  after  conclusion  of  peace,  just  as  a  prisoner 
who  runs  into  debt  during  captivity  may  be  sued  after 
the  conclusion  of  peace,  or  an  action  may  be  brought 
on  ransom  bills  after  peace  has  been  restored. 

But  it  must  be  specially  observed  that  the  amnesty 
grants  immunity  only  for  wrongful  acts  done  by  the 
subjects  of  one  belligerent  against  the  other.  Such 
wrongful  acts  as  have  been  committed  by  the  subjects 
of  a  belligerent  against  their  own  Government  are 
not  covered  by  the  amnesty.  Therefore  treason, 
desertion,  and  the  like  committed  during  the  war  by 
his  own  subjects  may  be  punished  by  a  belligerent 
after  the  conclusion  of  peace,  unless  the  contrary  has 
been  expressly  stipulated  in  the  treaty  of  peace.^ 
Release  of  §  275.  A  Very  important  effect  of  a  treaty  of  peace 
of  w?r^  is  termination  of  the  captivity  of  prisoners  of  war.'-^ 
This  does,  however,  not  mean  that  with  the  conclusion 
of  peace  all  prisoners  of  war  must  at  once  be  released 
from  their  place  of  detention.  It  only  means — to  use 
the  words  of  article  20  of  the  Hague  Eegulations — 
that  "  After  the  conclusion  of  peace,  the  repatriation 
of  prisoners  of  war  shall  take  place  as  speedily  as 

need  not  be  liberated  at  the  con-  — that   Turkey   must    accord   an 

elusion  of  peace;  see  above,  §  257.  amnesty  to  such  of  her  subjects 

^  Thus    Russia    stipulated    by  as  had  compromised   themselves 

article  17  of  the  Preliminaries  of  during  the  war. 
San   Stefano,   in  1878— see  Mar-         '^  See  above,  §  132. 
tens,  N.R.G.,  2ud  ser.  III.  p.  252 
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possible."  The  instant  release  of  prisoners  on  the 
spot  would  not  only  be  inconvenient  for  the  State 
which  kept  them  in  captivity,  but  also  for  themselves, 
as  in  most  cases  they  possess  no  means  to  pay  for 
their  journey  home.  Therefore,  although  they  cease 
with  the  conclusion  of  peace  to  be  in  captivity,  pri- 
soners of  war  remain  as  a  body  under  military  disci- 
pline until  they  are  brought  to  the  frontier  and  handed 
over  to  their  Government.  That  prisoners  of  war 
may  be  retained  after  conclusion  of  peace  until  they 
have  paid  debts  incurred  during  captivity  seems  to 
be  a  pretty  generally^  recognised  rule.  But  it  is 
controverted  whether  such  prisoners  of  war  may  be 
retained  as  are  undergoing  a  term  of  imprisonment 
imposed  upon  them  for  disciplinary  offences.  After 
the  Franco-German  War  in  1871  Germany  retained 
such  prisoners,-  whereas  Japan  after  the  Russo- 
Japanese  War  in  1905  released  them. 

§  276.  The  question  how  far  a  peace  treaty  has  Revival  of 
the  effect  of  reviving  treaties  concluded  between  the  '^^^''^*'®^- 
parties  before  the  outbreak  of  war  is  much  contro- 
verted. The  answer  depends  upon  the  decision  of  the 
other  question,  how  far  the  outbreak  of  war  cancels 
existing  treaties  between  belligerents.^  There  can  be 
no  doubt  that  all  such  treaties  as  have  been  cancelled 
by  the  outbreak  of  war  do  not  revive.  On  the  other 
hand,  there  can  likewise  be  no  doubt  that  such 
treaties  revive  as  have  only  become  suspended  by  the 
outbreak  of  war.  But  no  certainty  or  unanimity 
exists  regarding  such  treaties  as  do  not  belong  to  the 
above  two  classes,  and  it  must,  therefore,  be  emphasised 
that  no  rule  of  International  Law  exists  concerning 

^  See,  however,  Pradier-Fodere,  ^  See    the    very    detailed    dis- 

VII.  No.  2839,  who  objects  te  it.  cussion  of  the  question  in  Philli- 

-  See  Pradier-Fodere,  VII.  No.  more,  III.  §§  529-538  ;    see  also 

2840.  above,  §  99. 

VOL.  II.  U 
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these  treaties.  It  is  for  the  parties  to  make  special 
stipulations  in  the  peace  treaty  which  settle  the 
matter. 


out 


YI 

Performance  of  Treaty  of  Peace 

Grotius,  III.  c.  20— Vattel,  IV.  §§  24-34— Phillimore,  III.  §  597— 
Halleck,  I.  pp.  322-324 — Taylor,  §§  593-594— Wheaton,  §§  548-550 
— Bluntschli,  §§  724-726 — Heffter,  §  184— Kivchenheim  in  Holt- 
zendorff,  IV.  pp.  817-822— UUmann,  §  171 — Bonfils,  Nos.  1706- 
1709 — Despagnet,  Nos.  610,  61 1 — Rivier,  II.  pp.  459-461 — Calvo, 
V.  §§  3164-3168 — Fiore,  III.  Nos.  1704-1705 — Martens,  II.  §  128 
— Longuet,  §§  156-164— Merignhac,  pp.  336-337. 

Treaty  of  §  2  77-  The  general  rule,  that  treaties  must  be 
how  to  be  pt^i'formed  in  good  faith,  applies  to  peace  treaties  as 
carried  "vyell  as  to  otlicrs.  The  great  importance,  however, 
of  a  treaty  of  peace  and  its  particular  circumstances 
and  conditions  involves  the  necessity  of  drawing 
attention  to  some  points  connected  with  the  perform- 
ance of  treaties  of  peace.  Occupied  territory  may 
have  to  be  evacuated,  a  war  indemnity  to  be  paid  in 
cash,  boundary  lines  of  ceded  territory  may  have  to 
be  drawn,  and  many  other  tasks  to  be  performed. 
These  tasks  often  necessitate  the  conclusion  of 
numerous  treaties  for  the  purpose  of  performing  the 
peace  treaty  concerned,  and  the  appointment  of 
commissioners  who  meet  in  conferences  to  inquire  into 
details  and  prepare  a  compromise.  Difficulties  may 
arise  in  regard  to  the  interpretation  ^  of  certain  stipula- 
tions of  the  peace  treaty  which  arbitration  will  settle 
if  the  parties  cannot  agree.  Arrangements  will  have 
to  be  made  for  the  case  in  which  a  part  or  the  whole 
of  the  territory   occupied   during  the   war   remains 

^  See  above,  vol.  I.  §§  553-554- 
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according  to  the  peace  treaty  for  some  period  under 
military  occupation,  such  occupation  to  serve  as  a 
means  of  securing  the  performance  of  the  peace  treat3^^ 
One  can  form  an  idea  of  the  numerous  points  of 
importance  to  be  dealt  with  during  the  performance 
of  a  treaty  of  peace  if  one  takes  the  fact  into  con- 
sideration that  after  the  Franco-German  War  was 
terminated  in  1871  by  the  Peace  of  Frankfort,  more 
than  a  hundred  Conventions  were  successively  con- 
cluded between  the  parties  for  the  purpose  of  carry- 
ing out  this  treaty  of  peace. 

§  278.  Just  as  the  performance,  so  the  breach  of  Breach  of 
peace  treaties  is  of  great  importance.  A  peace  treaty  '^l^^l  °^ 
may  be  violated  in  its  whole  extent  or  in  one  of  its 
stipulations  only.  Violation  by  one  of  the  parties 
does  not  ipso  facto  cancel  the  treaty,  but  the  other 
party  can  cancel  it  on  the  ground  of  violation.  Just 
as  in  violation  of  treaties  in  general,  so  in  violations 
of  treaties  of  peace,  some  publicists  maintain  that  a 
distinction  must  be  drawn  between  essential  and  non- 
essential stipulations,  and  that  violation  of  essential 
stipulations  only  creates  a  right  of  cancelling  the 
treaty  of  peace.  It  has  been  shown  above,  vol.  I. 
§  547,  that  the  majority  of  publicists  rightly  oppose 
such  distinction. 

But  a  distinction  must  be  made  between  violation 
during  the  period  in  which  the  conditions  of  the 
peace  treaty  have  to  be  fulfilled  and  violation  after 
such  period.  In  the  first  case,  the  other  party  can 
at  once  recommence  hostilities,  the  war  being  con- 
sidered not  to  have  terminated  at  all  through  the 
violated  peace  treaty.  The  second  case,  which  might 
happen  soon  or  several  years  after  the  period  for 
the  fulfilment  of  the  peace  conditions,  is  in  no  way 

'  See  above,  vol.  I.  §  527. 
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different  from  violation  of  any  treaty  in  general. 
And  if  a  party  cancels  the  peace  treaty  and  wages 
war  for  its  violation  against  the  offender,  this  war  is 
a  new  war,  and  in  no  way  a  continuation  of  the 
previous  war  terminated  by  the  now  violated  treaty 
of  peace.  It  must,  however,  be  specially  observed 
that,  just  as  in  case  of  violation  of  a  treaty  in  general, 
so  in  case  of  violation  of  a  peace  treaty,  the  offended 
party  who  wants  to  cancel  the  treaty  on  the  ground 
of  its  violation  must  do  this  in  due  time  after  the 
violation  has  taken  place,  otherwise  the  treaty 
remains  valid,  or  at  least  the  non-violated  parts  of  it. 
A  mere  protest  does  neither  constitute  a  cancellation 
nor  reserve  the  right  of  cancellation.^ 


VII 

Postliminium 

Grotius,  III.  c.  9 — Bynkershoek,  Quaest.  jur.  publ.  I.  c.  15  and  16— 
Vattel,  III.  §§  204-222— Hall,  §  162-166 — Manning,  pp.  190-195— 
PhiUimorc,  III.  §§  568-590— Halleck,  II.  pp.  500-526— Taylor, 
§  595— Wheaton,  §  398— Bluntschli,  §§  727-741— Heflfter,  §§  188-192 
— Kirchenheim  in  Holtzendorff,  IV.  pp.  822-836— UUmann,  §  169 
— Bonfils,  No.  1710— Despagnet,  No.  612— Rivier,  II.  pp.  314- 
316— Calvo,  V.  §§3169-3226— Fiore,  III.Nos.  1706-1712— Martens, 
IL  §  128— Pillet,  p.  377. 

§  279.  The  term  "  postliminium  "  is  originally  one 
of  Roman  Law  derived  from  /W5^  and  limes  (i.e. 
liminium.  boundary).  According  to  Roman  Law  the  relations 
of  Rome  with  a  foreign  State  depended  upon  the 
fact  whether  or  not  a  treaty  of  friendship  "  existed. 
If  such  a  treaty  was  not  in  existence,  Roman  in- 
dividuals coming  into  the  foreign  State  concerned 
could  be  enslaved,  and  Roman  goods  coming  there 

^  See  above,  vol.  I.  §  547-  *  See  above,  vol.  I.  §  40. 
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could  be  appropriated.  'Now,  jus  postliminii  denoted 
the  rule,  first,  that  such  an  enslaved  Roman,  should 
he  ever  return  into  the  territory  of  the  Eoman 
Empire,  became  ipso  facto  a  Eoman  citizen  again 
with  all  the  rights  he  possessed  previous  to  his 
capture,  and,  second,  that  Roman  property,  appro- 
priated after  entry  into  the  territory  of  a  foreign 
State,  should  at  once  revert  to  its  former  Roman 
owner  ipso  facto  by  coming  back  into  the  territory 
of  the  Roman  Empire.  Modern  International  and 
Municipal  Law  have  adopted  the  term  for  the 
purpose  of  indicating  the  fact  that  territory,  indi- 
viduals, and  property,  after  having  come  in  time  of 
war  under  the  sway  of  the  enemy,  return  either 
during  the  war  or  with  the  end  of  the  war  under  the 
sway  of  their  original  Sovereign.  This  can  occur  in 
different  ways.  A  territory  occupied  can  voluntarily 
be  evacuated  by  the  enemy  and  then  at  once  be  re- 
occupied  by  the  owner.  Or  it  can  be  re-conquered 
by  the  legitimate  Sovereign.  Or  it  can  be  recon- 
quered by  a  third  party  and  restored  to  its  legiti- 
mate owner.  Conquered  territory  can  also  be  freed 
through  a  successful  levy  en  masse.  Property  seized 
by  the  enemy  may  be  retaken,  but  it  may  also  be 
abandoned  by  the  enemy  and  subsequently  revert  to 
the  belligerent  from  whom  it  was  taken.  And, 
further,  conquered  territory  may  in  consequence  of  a 
treaty  of  peace  be  restored  to  its  legitimate  Sovereign. 
In  all  cases  concerned,  the  question  has  to  be 
answered  what  legal  effects  the  postliminium  has  in 
regard  to  the  territory,  the  individuals  thereon,  or 
the  property  concerned. 

§  280.  Most  writers  confound  the  effects  of  post-  Post- 
liminium  according   to   Municipal   Law   with  those  aJJordi™g 
according    to     International    Law.     For    instance :  *«  1°*^''- 

national 
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Law,  in  whether  a  recaptured  private  ship  falls  i2?so  facto 
Sinction  l>ack  into  the  property  of  its  former  owiier,^  whether 
to  Tost-      the  former  laws  of  a  reconquered  State  revive  ipso 

hminium  ^  -' 

according  facto  by  the  reconquest,  whether  sentences  passed  on 
ci'pai'Liw.  criminals  during  the  time  of  an  occupation  by  the 
enemy  should  be  annulled — these  and  most  of  the 
other  questions  treated  in  books  on  International 
Law  have  nothing  to  do  with  International  Law  at 
all,  ]3ut  have  to  be  answered  by  the  Municipal  Law 
of  the  respective  States  exclusively.  International 
Law  can  be  concerned  only  with  such  effects  of 
postliminium  as  are  international.  These  inter- 
national effects  of  postliminium  may  be  grouped 
under  the  following  heads  :  revival  of  the  former 
condition  of  things,  validity  of  legitimate  acts, 
invalidity  of  illegitimate  acts. 
Revival  «§  28 1.  Although   a   territory  and  the  individuals 

FoinL-  thereon  come  through  military  occupation  in  war 
orThin°"  under  the  actual  sway  of  the  enemy,  neither  such 
territory  nor  such  individuals  fall,  according  to  the 
rules  of  International  Law  of  our  times,  under  the 
sovereignty  of  the  invader.  They  rather  remain,  if 
not  acquired  by  the  conqueror  through  subjugation, 
under  the  sovereignty  of  the  other  belligerent, 
although  the  latter  is  in  fact  prevented  from  exer- 
cising his  supremacy  over  them.  Now,  the  moment 
the  invader  voluntarily  evacuates  such  territory,  or 
is  driven  away  through  a  levy  en  masse,  or  by  troops 
of  the  other  belligerent  or  of  his  ally,  the  former 
condition  of  things  ipso  facto  revives,  the  territory 
and  individuals  concerned  being  at  once,  as  far  as 
International  Law  is  concerned,  considered  to  be 
again  under  the  sway  of  their  legitimate  Sovereign. 
For  all    events    of  intei'national   importance  taking 

'  See  above,  §  196. 
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place  on  such  territory  the  legitimate  Sovereign  is 
again  responsible  towards  third  States,  whereas  during 
the  time  of  occupation  the  occupant  was  responsible 
for  such  events. 

But  it  must  ])e  specially  observed  that  the  case  in 
which  the  occupant  of  a  territory  is  driven  out  of  it 
by  the  forces  of  a  third  State  not  allied  with  the 
legitimate  Sovereign  of  such  territory  is  not  a  case 
of  postliminium,  and  that  consequently  the  former 
state  of  things  does  not  revive,  unless  the  new 
occupant  hands  the  territory  over  to  the  legitimate 
Sovereign.  If  this  is  not  done,  the  military  occupa- 
tion of  the  new  occupant  takes  the  place  of  that  of 
the  previous  occupant. 

§  282.  Postliminium  has  no  effect  upon  such  acts  Validity 
of  the  former  military  occupant  connected  with  the  mate  Acts. 
occupied  territory  and  the  individuals  and  property 
thereon  as  were  legitimate  acts  of  warfare.  On  the 
contrary,  the  State  into  whose  possession  such  terri- 
tory has  returned  must  recognise  all  such  legitimate 
acts  of  the  former  occupant,  and  the  latter  has  by 
International  Law  a  right  to  demand  such  recogni- 
tion. Therefore,  if  the  occupant  has  collected  the 
ordinary  taxes,  has  sold  the  ordinary  fruits  of  im- 
moveable property,  has  disposed  of  such  move- 
able State  property  as  he  was  competent  to  ap- 
propriate, or  has  performed  other  acts  in  confor- 
mity with  the  laws  of  war,  this  cannot  be  ignored  by 
the  legitimate  Sovereign  after  he  has  again  taken 
possession  of  the  territory. 

However,  only  those  consequences  of  such  acts 
must  be  recognised  which  have  occurred  during  the 
occupation.  A  case  which  illustrates  this  happened 
after  the  Franco-German  War.  In  October  1870, 
during  occupation  of  the  Departements  de  la  Meuse 
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and  de  la  Meiirthe  by  the  German  troops,  a  Berlin 
firm  entered  into  contract  with  the  German  Govern- 
ment for  felHng  1 5,000  oak  trees  from  the  State  forests 
of  these  departements^  paying  in  advance  2,250/.  The 
Berlin  firm  sold  the  contract  rights  to  others,  who 
felled  9,000  trees  and  sold  in  March  1871  their 
right  to  fell  the  remaining  6,000  trees  to  a  third  party. 
The  latter  felled  a  part  of  these  trees  during  the 
German  occupation,  but,  when  the  French  Govern- 
ment again  took  possession  of  the  territory  concerned, 
the  contractors  were  without  indemnity  prevented 
from  further  felling  of  trees. ^  The  question  whether 
the  Germans  had  a  right  at  all  to  enter  into  the 
contract  is  doubtful.  But  even  if  they  had  such 
right,  it  covered  the  felling  of  trees  during  their 
occupation  only,  and  not  afterwards. 
Invalidity  §  283.  If  the  occupaut  lias  performed  acts  which 
mate  Acts"  ^^^  not  legitimate  acts  of  Warfare,  postliminium  makes 
their  invalidity  apparent.  Therefore,  if  the  occupant 
has  sold  immoveable  State  property,  such  property 
may  afterwards  be  claimed  from  the  acquirer,  whoever 
he  is,  without  any  indemnity.  If  he  has  given  office 
to  individuals,  the  latter  may  afterwards  be  dismissed. 
If  he  has  appropriated  and  sold  such  private  or 
public  property  as  cannot  legitimately  be  appro- 
priated by  a  military  occupant,  it  may  afterwards 
be  claimed  from  the  acquirer  without  payment  of 
damages. 
No  Post-  §  284.  Cases  of  postliminium  occur  only  when  a 
afte"'"™  conquered  territory  comes  either  during  or  at  the  end 
Inter-        Qf  ^]^g  -^^j.  sprain  iuto  the  possession  of  the  legitimate 

regnum.  o  1  «- 

^  The     Protocol    of    Signature  — comprises  a  declaration  stating 

added  to  the  Additional  Conven-  the  fact  that  the  French  Govern- 

tion  to  the  Peace  Treaty  of  Frank-  ment  does  not  recognise  any  lia- 

fort,  signed  on  December  11,1871  bility  to  paj'  indemnities  to  the 

— see  Martens,  N.E.G.,  XX.  p.  868  contractors  concerned. 


POSTLIMINIUM  297 

Sovereign.  No  case  of  postliminium  arises  when 
a  territory  ceded  to  the  enemy  ])y  the  treaty  of  peace 
or  conquered  and  annexed  without  cession  at  the  end 
of  a  war  terminated  through  simple  cessation  of 
hostilities  ^  later  on  returns  into  the  possession  of  its 
former  owner  State,  or  when  the  whole  of  the  terri- 
tory of  a  State  which  was  conquered  and  subjugated 
regains  its  liberty  and  becomes  again  the  territory  of 
an  independent  State.  Such  territory  has  actually 
been  under  the  sovereignty  of  the  conqueror ;  the 
period  between  the  conquest  and  the  revival  of  the 
previous  condition  of  things  was  not  one  of  mere 
military  occupation  during  war,  but  one  of  inter- 
regnum during  time  of  peace,  and  therefore  the 
revival  of  the  former  condition  of  things  is  not  a  case 
of  postliminium.  An  illustrative  instance  of  this  is 
furnished  by  the  case  of  the  domains  of  the  Electorate 
of  Hesse-Cassel."  This  hitherto  independent  State 
was  subjugated  in  1806  by  Napoleon  and  became  in 
1 807  part  of  the  Kingdom  of  Westphalia  constituted 
by  Napoleon  for  his  brother  Jerome,  who  governed  it 
up  to  the  end  of  1 8 1 3,  when  with  the  downfall  of 
Napoleon  the  Kingdom  of  Westphalia  fell  to  pieces 
and  the  former  Elector  of  Hesse-Cassel  was  reinstated. 
Jerome  had  during  his  reign  sold  many  of  the 
domains  of  Hesse-Cassel.  The  returned  Elector, 
however,  did  not  recognise  these  contracts,  but  de- 
prived the  owners  of  their  property  without  indemni- 
fication, maintaining  that  a  case  of  postliminium 
had  arisen,  and  that  Jerome  had  no  right  to  sell 
the  domains.  The  Courts  of  the  Electorate  pro- 
nounced against  the  Elector,  denying  that  a  case 
of  postliminium  had  arisen,  since  Jerome,  although 

^  See  above,  §  263.  574,    and    the     literature     there 

-  See  Phillimore,  III.  §§    568-     quoted. 
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a  usurper,  had  been  King  of  Westphalia  during  an 
interregnum,  and  since  the  sale  of  the  domains  was 
therefore  no  wrongful  act.  But  the  Elector,  who  was 
absolute  in  the  Electorate,  did  not  comply  with  the 
verdict  of  his  own  courts,  and  the  Vienna  Congress, 
which  was  approached  in  the  matter  by  the  unfor- 
tunate proprietors  of  the  domains,  refused  its  inter- 
vention, although  Prussia  strongly  took  their  part.  It 
is  generally  recognised  by  all  writers  on  International 
Law  that  this  case  was  not  one  of  postliminium,  and 
the  attitude  of  the  Elector  cannot  be  defended  by 
recourse  to  International  Law. 
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CHAPTER   I 

ON    NEUTRALITY   IN    GENERAL 
I 

Development  of  the  Institution  op   Neutrality 

Hall,  §§  208-214 — Lawrence,  §  244 — Phillimore,  III.  §§  161-226 — 
Twiss,  II.  §§  208-212 — Taylor,  §§  596-613 — Walker,  History,  pp. 
195-203,  and  Science,  pp.  374-3S5 — Geffcken  in  Holtzcndorff,  IV. 
pp.  614-634 — UUmann,  §  192 — Bonfils,  Nos.i  494-1 521 — Rivier,  II. 
PP- 370-37 5— Calvo,  IV.  §§  2494-2591— Fiore,  III.  Nos.  1 503-1 535 
— Martens,  11.  §  130 — Dupuis,  Nos.  302-307 — Merignhac,  pp.  339- 
342 — Boeck,  Nos.  8  153 — Kleen,  I.  pp.  1-70 — Cauchy,  "  Le  droit 
maritime  international"  (1862),  vol.  II.  pp.  325-430 — Gessner, 
pp.  1-69 — Bergbohm,  "Die  bewaffnete  Neutralitiit  1780- 1783" 
(1884) — Fauchille,  "La  diplomatic  fran raise  et  la  ligue  des  neiitres 
1780  "  (i893)^Schweizer,  "  Geschichte  der  schwcizcrischen  Neu- 
tralitaet  "  (1895),  I-  PP-  10-72. 

§  285.  Since  in  antiquity  there  was  no  notion  of  Neutrality 
an  International  Law/  it  is  not  to  be  expected  that  tised  in° 
neutrality  as  a  legal  institution  should  have  existed  Tfrne^s"* 
among  the  nations  of  old.     But  neutrality  did  not 
exist  even  in  practice,  for  belligerents  never  recognised 
an  attitude  of  impartiality  on  the  part  of  other  States. 
If  war  broke  out  between  two  nations,  third  parties 
had  to  choose  between  the  belligerents  and  become 
ally  or  enemy  of  one  or  other.     This  does  not  mean 
that  third   parties   had  actually  to  take  part  in  the 
fighting.     Nothing  of  the  kind  was  the  case.     But 
they   had,  if    necessary,  to    render  assistance  ;    for 

^  See  above,  Vol.  I.  §  ^7, 
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example,  to  allow  the  passage  of  belligerent  forces 
through  their  country,  to  supply  provisions  and  the 
like,  on  the  one  hand,  and,  on  the  other,  to  deny  all 
such  assistance  to  the  enemy.  Several  instances  are 
known  of  efforts  ^  on  the  part  of  third  parties  to  take 
up  an  attitude  of  impartiality,  but  belligerents  never 
recognised  such  impartiality. 
Neutrality  §  286.  During  the  Middle  Ages  matters  changed 
M^iddb  ^°  in  so  far  only  as  in  the  latter  part  of  this  period  bel- 
Ages.  ligerents  did  not  exactly  force  third  parties  to  a  choice, 
but  legal  duties  and  rights  connected  with  neutrality 
did  not  exist.  A  kState  could  maintain  that  it  was  no 
party  to  a  war,  although  it  furnished  one  of  the  bel- 
ligerents with  money,  troops,  and  other  kinds  of  assist- 
ance. To  avoid  such  assistance,  which  was  in  no 
way  considered  illegal,  treaties  were  frequently  con- 
cluded during  the  latter  part  of  the  Middle  Ages  for 
the  purpose  of  specially  stipulating  that  the  parties 
should  be  obliged  not  to  assist  in  any  way  each 
other  s  enemies  during  time  of  war,  and  to  prevent 
their  subjects  from  doing  the  same.  It  is  through 
the  influence  of  such  treaties  that  the  difference 
during  war  between  a  real  and  feigned  impartial 
attitude  of  third  States  grew  up,  and  that  neutrality, 
as  an  institution  of  International  Law,  gradually 
developed  during  the  sixteenth  century. 

Of  great  importance  was  the  fact  that  the  Swiss 
Confederation,  in  contradistinction  to  her  policy 
during  foi-mer  times,  made  it  from  the  end  of  the 
sixteenth  century  a  matter  of  policy  always  to  re- 
main neutral  during  wars  of  other  States.  Although 
this  former  Swiss  neutrality  can  in  no  way  be  com- 
pared with  modern  neutrality,  since  Swiss  merce- 
naries  were  for    centuries   to   come   fighting  in  all 

*  See  Gefifcken  in  Holtzcndorff,  IV.  pp.  614-615. 
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European  wars,  the  Swiss  Government  itself  succeeded 
in  constantly  taking  up  and  preserving  such  an  attitude 
of  impartiality  as  complied  with  the  current  rules  of 
neutrality. 

It  should  be  mentioned  that  the  collection  of  rules 
and  customs  regarding  Maritime  Law  which  goes 
under  the  name  of  Consolato  del  Mare  made  its  appear- 
ance at  about  the  middle  of  the  fourteenth  century. 
The  rule  there  laid  down,  that  in  time  of  war  enemy 
goods  on  neutral  vessels  may  be  seized,  but  that,  on 
the  other  hand,  neutral  goods  on  enemy  vessels  must 
be  restored,  became  of  great  importance,  since  Great 
Britain  acted  accordingly  from  the  beginning  of  the 
eighteenth  century  until  the  outbreak  of  the  Crimean 
War  in  1854.^ 

§  287.  At  the  time  of  Gro tins,  neutrality  was  recog-  Neutrality 
nised  as  an  institution  of  International  Law,  although  seven^- 
such  institution  was  in  its  infancy  only  and  wanted  a 
long  time  to  reach  its  present  range.  Grotius  did 
not  know,  or  at  least  did  not  make  use  of,  the  term 
neutrality.  He  treats  neutrality  in  the  very  small 
seventeenth  chapter  of  the  Third  Book  on  the  Law  of 
War  and  Peace  under  the  head  De  his,  qui  in  bello 
medii  sunt,  and  establishes  in  §  3  two  doubtful  rules 
only.  The  first  is  that  neutrals  shall  do  nothing 
which  may  strengthen  such  belligerent  whose  cause  is 
unjust,  or  which  may  hinder  the  movements  of  such 
belligerent  whose  cause  is  just.  The  second  rule  is 
that  in  a  war  in  which  it  is  doubtful  whose  cause  is 
just  neutrals  shall  treat  both  belligerents  alike  in  per- 
mitting the  passage  of  troops  as  well  as  in  supplying 
provisions  for  the  troops,  and  in  not  rendering 
assistance  to  persons  besieged. 

The  treatment  of  neutrality  by  Grotius  shows,  on 

'  See  above,  §  176. 
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the  one  hand,  that  apart  from  the  recognition  of  the 
fact  that  third  parties  could  remain  neutral,  not  many 
rules  regarding  the  duties  of  neutrals  existed,  and,  on 
the  other  hand,  that  the  granting  of  passage  to  troops 
of  belligerents  and  the  supply  of  provisions  to  them 
was  not  considered  illegal.  And  the  practice  of  the 
seventeenth  century  furnishes  numerous  instances  of 
the  fact  that  neutrality  did  not  really  mean  an  attitude 
of  impartiality,  and  that  belligerents  did  not  respect 
the  territories  of  neutral  States.  Thus,  although 
Charles  I.  remained  neutral,  the  Marquis  of  Hamilton 
and  six  thousand  British  soldiers  were  fighting  in  1631 
under  Gustavus  Adolphus.  "  In  1626  the  English 
captured  a  French  ship  in  Dutch  waters.  In  1631 
the  Spaniards  attacked  the  Dutch  in  a  Danish  port ; 
in  1639  the  Dutch  were  in  turn  the  aggressors,  and 
attacked  the  Spanish  Fleet  in  English  waters ;  again, 
in  1666  they  captured  English  vessels  in  the 
Elbe  .  .  .  ;  in  1665  an  English  fleet  endeavoured  to 
seize  the  Dutch  East  India  Squadron  in  the  harbour 
of  Bergen,  but  were  beaten  off  with  the  help  of  the 
forts;  finally,  in  1693,  ^^1®  French  attempted  to  cut 
some  Dutch  ships  out  of  Lisbon,  and  on  being  pre- 
vented by  the  guns  of  the  place  from  carrying  them 
off,  burnt  them  in  the  river."  ^ 
Progress  §  288.  It  was  not  Until  the  eighteenth  century 
traiity  that  theory  and  practice  agreed  upon  the  duty  of 
^""°? ,      neutrals  to  remain  impartial,  and  the  duty  of  belli- 

the  Eigh-  '^  .        .  .  -p. 

teenth  gereuts  to  respect  the  territories  ot  neutrals,  -oyn- 
Century.  j^gj^gj^^gj^^  ^^^  Vattel  formulate  adequate  conceptions 
of  neutrality.  Bynkershoek  -  does  not  use  the  term 
"neutraHty,"  but  calls  neutrals  non  hostes,  and  he 
describes  them  as  those  who  are  of  neither  party — 
qui  neutrarum  partium  sunt — in  a  war,  and  who  do 

'  See  Hall,  §  209,  p.  604.  -  Quaest.  jur.  publ.  I.  c.  9. 
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not,  according  to  a  treaty,  give  assistance  to  either 
party.  Vattel  (III.  §  103),  on  the  other  hand,  makes 
use  of  the  term  "  neutraUty,"  and  gives  the  following 
definition : — "  Neutral  nations,  during  a  war,  are  those 
who  take  no  one's  part,  remaining  friends  common  to 
both  parties,  and  not  favouring  the  armies  of  one  of 
them  to  the  prejudice  of  the  other."  But  although 
Vattel's  book  appeared  in  1758,  twenty-one  years 
after  that  of  Bynkershoek,  his  doctrines  are  in  some 
ways  less  advanced  than  those  of  Bynkershoek.  The 
latter,  in  contradistinction  to  Grotius,  maintained 
that  neutrals  have  nothing  to  do  with  the  question 
which  party  to  a  war  had  a  just  cause,  that  neutrals, 
being  friends  to  both  parties,  have  not  to  sit  as  judges 
between  these  parties,  and,  consequently,  must  not 
give  or  deny  to  one  or  other  party  more  or  less  in 
accordance  with  their  conviction  as  to  the  justice 
or  injustice  of  the  cause  of  each.  Vattel,  however, 
teaches  (III.  §  135)  that  a  neutral,  although  he 
may  generally  allow  the  passage  of  troops  of  the 
belligerents  through  his  territory,  can  refuse  this 
passage  to  such  belligerent  as  is  making  war  for  an 
unjust  cause. 

Although  the  theory  and  practice  of  the  eighteenth 
century  agreed  upon  the  duty  of  neutrals  to  remain 
impartial,  the  impartiality  demanded  was  not  at  all 
a  strict  one.  For,  first,  throughout  the  greatest  part 
of  the  century  a  State  was  considered  not  to  violate 
neutrality  in  case  it  furnished  one  of  the  belligerents 
with  such  limited  assistance  as  it  had  previously 
promised  by  treaty,^  In  this  way  troops  could  be 
supplied  to  a  belligerent  by  a  neutral,  and  passage 
through  neutral  territory  could  be  granted  to  his 
forces.     And,   secondly,   the   possibility   existed  for 

^  Sec  examples  in  Hall,  §211. 
VOL.  II.  X 
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either  belligerent  to  make  use  of  the  resources  of 
neutrals.  It  was  not  considered  a  breach  of  neu- 
trality on  the  part  of  a  State  to  allow  one  or  both 
belligerents  levies  of  troops  on  its  territory,  or  the 
granting  of  Letters  of  Marque  to  vessels  belonging 
to  its  commercial  fleet.  During  the  second  half  of 
the  eighteenth  century,  theory  and  practice  became 
indeed  aware  of  the  fact  that  neutrality  was  not  con- 
sistent with  all  these  and  other  indulgences.  But  this 
only  led  to  the  distinction  between  neutrality  in  the 
strict  sense  of  the  term  and  an  imperfect  neutrality. 
As  regards  respect  of  neutral  territory  on  the 
part  of  belligerents,  progress  was  also  made  in  the 
eighteenth  century.  Whenever  neutral  territory  was 
violated,  reparation  was  asked  and  made.  But  it  was 
considered  lawful  for  the  victor  to  pursue  the  van- 
quished army  into  neutral  territory,  and,  likewise, 
for  a  fleet  to  pursue  the  beaten  enemy  fleet  into 
neutral  territorial  waters. 
First  §  289.  Whereas,  on    the  whole,  the  duty  of  neu- 

Neu-^  trals  to  remain  impartial  and  the  duty  of  belli- 
traiity.  gereuts  to  respect  neutral  territory  became  generally 
recognised  during  the  eighteenth  century,  the  mem- 
bers of  the  Family  of  Nations  did  not  come  during 
this  period  to  an  agreement  regarding  the  treatment 
of  neutral  vessels  trading  with  belligerents.  It  is 
true  that  the  right  of  visit  and  search  for  contraband 
of  war  and  the  right  to  seize  the  latter  was  generall}'' 
recognised,  but  in  all  other  respects  no  general  theory 
and  practice  was  agreed  upon.  France  and  Spain  up- 
held the  rule  that  neutral  goods  on  enemy  ships  as 
well  as  neutral  ships  carrying  enemy  goods  could 
be  seized  by  belligerents.  Although  England  granted 
from  time  to  time,  by  special  treaties  with  special 
States,  the  rule  "  Free  ship,  free  goods,"  her  general 
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practice  throughout  the  eighteenth  century  followed 
the  rule  of  the  Consolato  del  Mare,  according  to  which 
enemy  goods  on  neutral  vessels  can  be  seized,  whereas 
neutral  goods  on  enemy  vessels  must  be  restored. 
England,  further,  upheld  the  principle  that  the  com- 
merce of  neutrals  should  in  time  of  war  be  restricted 
witliin  the  same  limits  as  in  time  of  peace,  since  most 
States  reserved  in  time  of  peace  cabotage  and  trade 
with  their  colonies  to  vessels  of  their  own  merchant 
marine.  It  was  in  1756  that  this  principle  first  came 
into  dispute.  In  this  year,  during  war  with  England, 
France  found  that  on  account  of  the  naval  superiority 
of  England  she  was  unable  to  carry  on  her  colonial 
trade  by  her  own  merchant  marine,  and  she  threw, 
therefore,  this  trade  open  to  vessels  of  the  Nether- 
lands, which  had  remained  neutral.  England,  how- 
ever, ordered  her  fleet  to  seize  all  such  vessels  with 
their  cargoes  on  the  ground  that  they  had  become 
incorporated  into  the  French  merchant  marine,  and 
had  thereby  acquired  enemy  character.  From  this 
time  the  above  principle  is  commonly  called  the  "  rule  ^ 
of  1 756."  England,  thirdly,  followed  other  Powers  in 
the  practice  of  declaring  enemy  coasts  to  be  block- 
aded and  condemning  captured  neutral  vessels  for 
breach  of  blockade,  although  the  blockades  were  not 
at  all  always  effective. 

As  privateering  was  legitimate  and  in  general 
use,  neutral  commerce  was  considerably  disturbed 
during  every  war  between  naval  States.  Now  in 
1780,  during  war  between  Great  Britain,  her 
American  Colonies,  France,  and  Spain,  Kussia  sent  a 
circular "  to  England,  France,  and  Spain,  in  which  she 

1  See   Phillimore,  III.  §§  212-     Nos.  1 31-133. 
222;  Hall,  §  234;    Manning,   pp.         -  Martens,  E.,  III.  p.  158. 
260-267  ;  Boeck,  No.  52  ;  Dupuis, 
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proclaimed  the  following  five  principles:  (i)  That 
neutral  vessels  should  be  allowed  to  navigate  from 
port  to  port  of  belligerents  and  along  their  coasts  ; 
(2)  that  enemy  goods  on  neutral  vessels,  contraband 
excepted,  should  not  be  seized  by  belligerents  ;  (3) 
that,  with  regard  to  contraband,  articles  10  and  1 1  of 
the  treaty  of  1766  between  Eussia  and  Great  Britain 
should  be  applied  in  all  cases  ;  (4)  that  a  port  should 
only  be  considered  blockaded  if  the  blockading  bel- 
ligerent had  stationed  vessels  there,  so  as  to  create 
an  obvious  danger  for  neutral  vessels  entering  the 
port ;  (5)  that  these  principles  should  be  applied  in 
the  proceedings  and  judgments  on  the  legality  of 
prizes.  In  July  and  August  1780,  Russia^  entered 
into  a  treaty,  first  with  Denmark  and  then  with 
Sweden,  for  the  purpose  of  enforcing  those  principles 
by  equipping  a  number  of  men-of-war.  Thus  the 
"  Armed  Neutrality  "  made  its  appearance.  In  178 1, 
the  Netherlands,  Prussia,  and  Austria,  in  1782 
Portugal,  and  in  1783  the  Two  Sicilies  joined  the 
league.  Prance,  Spain,  and  the  United  States  of 
America  accepted  the  principles  of  the  league  with- 
out formally  joining.  The  war  between  England,  the 
United  States,  France,  and  Spain  was  terminated  in 
1783,  and  the  war  between  England  and  the  Nether- 
lands in  1784,  but  in  the  treaties  of  peace  the 
principles  of  the  "  Armed  Neutrality "  were  not 
mentioned.  This  league  had  no  direct  practical 
consequences,  since  England  retained  her  former 
standpoint.  Moreover,  some  of  the  States  that  had 
joined  the  league  acted  against  its  principles  when 
they  themselves  went  to  war — as  did  Sweden  in  1 788 
during  war  with  Eussia,  and  France  and  Eussia  in 
1 793 — and  some  of  them  concluded  treaties  in  which 

'  Martens,  R.,  III.  pp.  189  and  198. 
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were  contained  stipulations  at  variance  with  those 
principles.  Nevertheless,  the  First  Armed  Neutrality 
has  proved  of  great  importance,  because  its  principles 
have  furnished  the  basis  of  the  Declaration  of  Paris 
of  1856. 

§  290.  The  wars  of  the  French  Revolution  showed  The 
that  the  time  was  not  yet  ripe  for  the  progress  aimed  Eevoiu- 
at  by  the  First  Armed  Neutrality.     Eussia,  the  very  f^^  ^^^ 
same  Power  which  had  initiated  the  Armed  Neutrality  Second 

A.  nil  fid 

in  1780  under  the  Empress  Catharine  II.  (1762-  Neu- 
1796),  joined  with  Great  Britain  in  1793  to  interdict  t'^^^'^^y- 
all  neutral  navigation  into  ports  of  France,  with  the 
intention  of  subduing  France  by  famine.  Russia  and 
England  justified  their  attitude  by  the  exceptional 
character  of  their  war  against  France,  which  had 
proved  the  enemy  of  the  security  of  all  other  nations. 
The  French  Convention  answered  with  an  order  to 
the  French  fleet  to  capture  all  neutral  ships  carry- 
ing provisions  to  enemy  ports  or  carrying  enemy 
goods. 

But  although  Russia  herself  had  acted  in  defiance 
of  the  principles  of  the  First  Armed  Neutrality,  she 
called  a  second  into  existence  in  1800,  during  the 
reign  of  the  Emperor  Paul.  The  Second  Armed 
Neutrality  was  caused  by  the  refusal  of  England  to 
concede  immunity  from  visit  and  search  to  neutral 
merchantmen  under  convoy.^  Sweden  was  the  first 
to  claim  in  1653,  during  war  between  Holland  and 
Great  Britain,  that  the  belligerents  should  not  visit 
and  search  Swedish  merchantmen  under  convoy  of 
Swedish  men-of-war,  provided  a  declaration  was 
made  by  the  men-of-war  that  the  merchantmen 
had  no  contraband  on  board.  Other  States  by-and- 
by  raised  the  same  claim,  and  many  treaties  were 

^  See  below,  §  417. 
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concluded  which  stipulated  immunity  from  visit  and 
search  of  neutral  merchantmen  under  convoy.  But 
Great  Britain  refused  to  recognise  the  principle,  and 
when,  in  July  1800,  a  British  squadron  captured  a 
Danish  man-of-war  and  her  convoy  of  several 
merchantmen  for  having  resisted  visit  and  search, 
Eussia  invited  Sweden,  Denmark,  and  Prussia  to 
renew  the  "  Armed  Neutrality,"  and  to  add  to  its 
principles  the  further  one,  that  belligerents  should 
not  have  a  right  of  visit  and  search  in  case  the 
commanding  officer  of  the  man-of-war,  under  whose 
convoy  neutral  merchantmen  are  sailing,  should 
declare  that  the  convoyed  vessels  do  not  carry  con- 
traband of  war.  In  December  1800  Eussia  con- 
cluded treaties  with  Sweden,  Denmark,  and  Prussia 
consecutively,  by  which  the  "  Second  Armed  Neu- 
trality "  became  a  fact.^  But  it  lasted  only  a  year 
through  the  assassination  of  the  Emperor  Paul  of 
Eussia  on  March  23,  and  the  defeat  of  the  Danish 
fleet  by  Nelson  on  April  2,  i8or,  in  the  battle  of 
Copenhagen.  Nevertheless,  the  Second  Armed  Neu- 
trality proved  likewise  of  importance,  for  it  led  to  a 
compromise  in  the  "  Maritime  Convention  "  concluded 
by  England  and  Eussia  under  the  Emperor  Alexander 
I.  on  June  17,  1 801,  at  St.  Petersburg.^  By  article  3 
of  this  treaty,  England  recognised,  as  far  as  Eussia  is 
concerned,  the  rules  that  neutral  vessels  may  navigate 
from  port  to  port  and  on  the  coasts  of  belligerents, 
and  that  blockades  must  be  effective.  But  in  the 
same  article  3  England  enforced  recognition  by 
Eussia  of  the  rule  that  enemy  goods  on  neutral 
vessels  may  be  seized,  and  she  did  not  recognise  the 
immunity  of  neutral  vessels  under  convoy  from  visit 

'  Martens,  R.,VIL pp.  1 27-17 1.     IV.  pp.  218-302. 
See  also  Martens,  Causes  Celebres,         *  Martens,  R.,  VII.  p.  260. 
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and  search,  although,  by  article  4,  she  conceded  that 
the  right  of  visit  and  search  should  be  exercised  only 
by  men-of-war,  and  not  by  privateers,  in  case  the 
neutral  vessels  concerned  sail  under  convoy. 

But  this  compromise  did  not  last  long.  Wlien  in 
November  1807  war  broke  out  between  Eussia  and 
England,  the  former  annulled  in  her  declaration  of 
war^  the  Maritime  Convention  of  1 801,  proclaimed 
again  the  principles  of  the  First  Armed  Neutrality, 
and  asserted  that  she  would  never  drop  these 
principles  again.  Great  Britain  proclaimed  in  her 
counter-declaration  ^  her  return  to  those  principles 
against  which  the  First  and  the  Second  Armed 
Neutrality  were  directed,  and  she  was  able  to  point 
out  that  no  other  Power  had  applied  these  principles 
more  severely  than  Russia  under  the  Empress 
Catharine  II.  after  the  latter  had  initiated  the  First 
Armed  Neutrality. 

Thus  all  progress  made  by  the  Maritime  Conven- 
tion of  1801  fell  to  the  ground.  Times  were  not 
favourable  to  any  progress.  After  Napoleon's  Berlin 
decrees  in  1806  ordering  the  boycott  of  all  English 
goods,  England  declared  all  French  ports  and  all  the 
ports  of  the  allies  of  France  blockaded,  and  ordered 
her  fleet  to  capture  all  ships  destined  to  these  ports. 
And  Russia,  which  had  in  her  declaration  of  war 
against  England  in  1807  solemnly  asserted  that 
she  would  never  again  drop  the  principles  of  the 
First  Armed  Neutrality,  liy  article  2  of  the  Ukase  ^ 
published  on  August  i,  1809,  violated  one  of  the 
most  important  of  these  principles  in  ordering  that 
neutral  vessels  carrying  enemy  (English)  goods  were 
to  be  stopped  and  the  enemy  goods  seized,  and  the 

1  Martens,  R.,  VIII.  p.  706.  »  Martens,  N.R.,  I.  p.  484. 

^  Martens,  R.,  VIII.  p.  710. 
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vessels  themselves  seized  if  more  than  the  half  of  their 

cargoes  consisted  of  enemy  goods. 
Neutrality       §  29 1.  The  development  of  the  rules  of  neutrality 
Nine"^^^^  during   the   nineteenth   century   is  caused  by  four 

teenth  factOrS. 

Century. 

(i)  The  most  promment  and  influential  factor  is 
the  attitude  of  the  United  States  of  America  towards 
neutrality  from  1793  to  181 8.  When  in  1793 
England  joined  the  war  which  had  broken  out  in 
1792  between  the  so-called  First  Coalition  and 
France,  Genet,  the  French  diplomatic  envoy  ac- 
credited to  the  United  States,  granted  Letters  of 
Marque  to  American  merchantmen  manned  by 
American  citizens  in  American  ports.  These  priva- 
teers were  destined  to  cruise  against  English  vessels, 
and  French  Prize  Courts  were  set  up  by  the  French 
Minister  in  connection  with  French  consulates  in 
American  ports.  On  the  complaint  of  Great  Britain, 
the  Government  of  the  United  States  ordered  these 
privateers  to  be  disarmed  and  the  French  Prize 
Courts  to  be  disorganised.^  As  the  trial  of  Gideon 
Henfield,^  who  was  acquitted,  proved  that  the  Muni- 
cipal Law  of  the  United  States  did  not  prohibit  the 
enlistment  of  American  citizens  in  the  service  of  a 
foreign  belligerent.  Congress  in  1794  passed  an  Act 
forbidding  temporarily  American  citizens  to  accept 
Letters  of  Marque  from  a  foreign  belligerent  and  to 
enlist  in  the  army  or  navy  of  a  foreign  State,  and 
forbidding  the  fitting  out  and  arming  of  vessels 
intended  as  privateers  for  foreign  belligerents.  Other 
Acts  were  passed  from  time  to  time.  Finally,  on 
April  20,  1 8 18,  Congress  passed  the  Foreign 
Enlistment    Act,    which    deals   definitely   with    the 

'  See  ^Vliarton,  III.  §§  395-396. 

^  Concerning  this  trial,  see  Taylor,  §  609. 
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matter,  and  is  still  in  force,^  and  afforded  the  basis 
of  the  British  Foreign  Enlistment  Act  of  18 19. 
The  example  of  the  United  States  initiated  the 
present  practice,  according  to  which  it  is  the  duty 
of  neutrals  to  prevent  the  fitting  out  and  arming  on 
their  territory  of  cruisers  for  belligerents,  to  prevent 
enlistment  on  their  territory  for  belligerents,  and  the 
like. 

(2)  Of  great  importance  for  the  development  of 
neutrality  during  the  nineteenth  century  became 
the  permanent  neutralisation  of  Switzerland  and 
Belgium.  These  States  naturally  adopted  and  re- 
tained throughout  every  war  an  exemplary  attitude 
of  impartiality  towards  either  belligerent.  And 
each  time  when  war  broke  out  in  their  vicinity  they 
took  effectual  military  measures  for  the  purpose  of 
preventing  belligerents  from  making  use  of  their 
neutral  territory  and  resources. 

(3)  The  third  factor  is  the  Declaration  of  Paris  of 
1856,  which  incorporated  into  International  Law  the 
rule  "  Free  ship,  free  goods,"  the  rule  that  neutral 
goods  on  enemy  ships  cannot  be  appropriated,  and 
the  rule  that  blockade  must  be  effective. 

(4)  The  fourth  and  last  factor  is  the  general  de- 
velopment of  the  military  and  naval  resources  of  all 
members  of  the  Family  of  Nations.  As  every  big 
State  was,  during  the  second  half  of  the  nineteenth 
century,  always  obliged  to  keep  its  army  and  navy 
at  every  moment  ready  for  war,  in  consequence, 
whenever  war  broke  out,  each  belligerent  was  always 
anxious  not  to  hurt  neutral  States  in  order  to  avoid 
their  taking  the  part  of  the  enemy.  On  the  other 
hand,  neutral  States  were  always  anxious  to  fulfil  the 

^  See  Wheaton,  §§  434-437  ;  Taylor,  §  610;  Lawrence,  §  244. 


H 


ON  NEUTRALITY   IN   GENERAL 


duties  of  neutrality  for  fear  of  being  dragged  into  the 
war.  Thus  the  general  rule,  that  the  development  of 
International  Law  has  been  fostered  by  the  interests 
of  the  members  of  the  Family  of  Nations,  applies  also 
to  the  special  case  of  neutrality.  But  for  the  interest 
of  belligerents  to  remain  during  the  war  on  good 
terms  with  neutrals,  and  but  for  the  interest  of  the 
neutrals  not  to  be  dragged  into  the  war,  the  institution 
of  neutrality  would  never  have  developed  so  favour- 
ably as  it  actually  has  done  during  the  nineteenth 
century. 
Neutrality  §  292.  After  ouly  fivc  ycars  of  the  twentieth  cen- 
Twen^tieth  tury  havc  elapscd,  it  is  difficult  to  say  what  factors 
Century,  ^'jj  influence  the  development  of  International  Law 
concerning  neutrality  during  this  century,  and  what 
direction  this  development  will  take.  But  there  is 
no  doubt  that  the  Eusso-Japanese  War  has  produced 
several  incidents  which  show  that  an  agreement  of 
the  Powers  concerning  many  points  of  neutrality  is 
absolutely  necessary.  And  it  is  to  be  hoped  that  the 
"  wish "  of  the  Final  Act  of  the  Hague  Peace  Con- 
ference— it  is  only  one  of  the  six  there  expressed — 
"  that  the  question  of  the  rights  and  duties  of  neu- 
trals may  be  inserted  in  the  programme  of  a  Confer- 
ence in  the  near  future  "  will  soon  be  fulfilled.  The 
questions  for  discussion  and  settlement  at  such  a  Con- 
ference are  enumerated  and  arranged  by  Professor 
Holland  in  the  following  list :  ^ 

( 1 )  Are  subsidised  liners  within  the  prohibition  ot 
the  sale  to  a  belligerent  by  a  neutral  Government  of 
ships  of  war  ? 

(2)  Is  a  neutral  Government  bound  to   interfere 


^  See  Holland,  Neutral  Duties  in 
a  Maritime  War,  as  illustrated  by 
recent  events  (1905),  p.  15.    From 


the   Proceedings    of    the    British 
Academy,  vol.  II. 
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with  the  use  of  its  territory  for  the  maintenance  of 
belKgerent  communications  by  wireless  telegraphy  ? 

(3)  To  prevent  the  exit  of  even  partially  equipped 
war-ships  ? 

(4)  To  prevent,  with  more  care  than  has  hitherto 
been  customary,  the  exportation  of  supplies,  especially 
of  coal,  to  belligerent  fleets  at  sea  ? 

(5)  By  what  specific  precautions  must  a  neutral 
prevent  abuse  of  the  "  asylum  "  afforded  by  its  ports 
to  belligerent  ships  of  war  ? — with  especial  reference 
to  the  bringing  in  of  prizes,  duration  of  stay,  con- 
sequences of  over-prolonged  stay,  the  simultaneous 
presence  of  vessels  of  mutually  hostile  nationalities, 
repairs  and  approvisionment  during  stay,  and,  in  par- 
ticular, renewal  of  stocks  of  coal. 

(6)  Interruption  of  safe  navigation  over  territorial 
waters  and  the  High  Seas  respectively  ? 

(7)  The  distance  from  the  scene  of  operations  at 
which  the  right  of  visit  may  be  properly  exercised  ? 

(8)  The  protection  from  the  exercise  of  this  right 
afforded  by  the  presence  of  neutral  convoy  ? 

(9)  The  time  and  place  at  which  so-called  "  volun- 
teer "  fleets  and  subsidised  liners  may  exchange  the 
mercantile  for  a  naval  character  ? 

(10)  Immunity  for  mail  ships,  or  their  mail 
bags? 

(11)  The  requirement  of  actual  warning  to  block- 
ade-runners, and  the  application  to  blockade  of  the 
doctrine  of  "  Continuous  Voyages  "  ? 

(12)  The  distinction  between  "  absolute  "  and  "  con- 
ditional "  contraband,  with  especial  reference  to  food 
and  coal  ? 

( 1 3)  The  doctrine  of  "  Continuous  Voyages  "  with 
reference  to  contraband  ? 

(14)  The  cases,    if  any,   in  which  a  neutral  prize 
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may  lawfully  l^e  sunk  at  sea,  instead  of  being  brought 
in  for  adjudication  ? 

(15)  The  due  constitution  of  Prize  Courts? 

( 1 6)  The  legitimacy  of  a  rule  condemning  the  ship 
herself,  when  more  than  a  certain  proportion  of  her 
cargo  is  of  a  contraband  character  ? 


II 

Characteristics  of  Neutrality 

Grotius,  III.  c.  17,  §  3 — Bynkershoek,  Quaest.  jur.  publ.  I.  c.  9 — Vattel, 
III.  §§  103-104 — Hall,  §§  19-20 — Lawrence,  §  243 — Phillimore,  III. 
§§  136-137— Halleck,  II.  p.  141 — Taylor,  §  614— Walker,  §  54— 
Wheaton,  §  412— Bluntsehli,  §§  742-744 — Heffter,  §  144 — Geffcken 
in  Holtzendorff,  IV.  pp.  605-606 — Gareis,  §  87 — Liszt,  §  42 — 
UUmann,  §  162 — Bonfils,  Nos.  1441  and  1443 — Despagnet,  No.  675 
— Rivier,  II.  pp.  368-370— Calvo,  IV.  §§  2491-2493 — Piore,  III. 
Nos.  1536-1541 — Martens,  II.  §  129 — Dupuis,  No.  316 — Merignhac, 
pp.  349-351 — Pillet,  pp.  272-274— Heilborn,  System,  pp.  336-351 
— Perels,  §  38— Testa,  pp.  167-172 — Kleen,  I.  §§  1-4 — Hautefeuille, 
I.  pp.  195-200 — Gessner,  pp.  22-23 — Schopfer,  "  Le  principe 
juridique  de  la  neutralite  et  son  evolution  dans  I'histoire  de  la 
guerre  "  (1894). 

Concep-  §  293.  Such  States  as  do  not  take  part  in  a  war 

Neu-°  between  other  States  are  neutrals.^  The  term 
traiity.  a  neutrality "  derives  from  the  Latin  neuter.  Neu- 
trality may  be  defined  as  the  attitude  of  impartiality 
towards  belligerents  adopted  by  third  States  and 
recognised  by  belligerents,  such  attitude  creating  rights 
and  duties  between  the  impartial  States  and  the 
belligerents.  Whether  or  not  a  third  State  will  adopt 
and  preserve  an  attitude  of  impartiality  during  war 

^  Grotius  (III.  c.  17)  calls  them     c.  9)   non  hostes  qui  neuirarum 
medii  in  hello ;   Bynkershoek   (I.    partium  stmt. 
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is  not  a  matter  of  International  Law,  but  of  Inter- 
national Politics.  Therefore,  unless  a  previous  treaty 
stipulates  it  expressly,  no  duty  exists  for  a  State, 
according  to  International  Law,  to  remain  neutral  in 
war.  On  the  other  hand,  it  ought  not  to  be  main- 
tained, although  this  is  done  by  some  writers,^  that 
every  State  has  by  the  Law  of  Nations  a  right  not  to 
remain  neutral.  The  fact  is  that  every  Sovereign 
State,  as  an  independent  member  of  the  Family  of 
Nations,  is  master  of  its  own  resolutions,  and  that  the 
question  of  remaining  neutral  or  not  is,  in  absence  of 
a  treaty  stipulating  otherwise,  one  of  policy  and  not 
of  law.  However,  all  such  States  are  supposed  to  be 
neutral  as  do  not  expressly  declare  the  contrary  by 
word  or  action,  and  the  rights  and  duties  arising  from 
neutrality  come  into  and  remain  in  existence  through 
the  mere  fact  that  a  State  takes  up  and  preserves  an 
attitude  of  impartiality  and  is  not  dragged  into  the 
war  by  the  belligerents  themselves.  A  special  asser- 
tion of  intention  to  remain  neutral  is,  therefore, 
legally  not  necessary  on  the  part  of  neutral  States, 
although  they  often  expressly  and  formally  proclaim  - 
their  neutrality. 

§  294.  Since   neutrality   is  an  attitude  of  impar-  Neutrality 
tiality,  it  excludes  such  assistance  and  succour  to  one  ^ud^oJ" 
of  the  belligerents  as  is  detrimental  to  the  other,  and,  i^paiti- 
further,  such  injuries  to  the  one  as  benefit  the  other. 
But  it  requires,  on  the  other  hand,  active  measures 
from    neutral    States.     For    neutrals   must   prevent 
belligerents  from  making  use  of  their  neutral  terri- 
tories and  of  their  resources  for  military  and  naval 
purposes  during  the  war.     This  concerns  not  only 
actual  fighting  on  neutral  territories,  but  also  trans- 
port of  troops,  war  materials,  and  provisions  for  the 

'  See,  for  instance,  Bonfils,  No.  1443.  ^  See  below,  §  309. 
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troops,  the  fitting  out  of  men-of-war  and  privateers, 
the  activity  of  Prize  Courts,  and  the  like. 

But  it  must  be  specially  observed  that  the  neces- 
sary attitude  of  impartiality  is  not  incompatible 
with  sympathy  with  one  and  antipathy  against  the 
other  belligerent,  as  long  as  such  sympathy  and 
antipathy  are  not  realised  in  actions  violating  im- 
partiality. Thus,  not  only  public  opinion  and  the 
Press  of  a  neutral  State,  but  also  the  Government, 
may  show  their  sympathy  to  one  party  or  another 
without  thereby  violating  neutrality.  And  it  must 
likewise  be  specially  observed  that  acts  of  humanity 
on  the  part  of  neutrals  and  their  subjects,  such  as 
the  sending  of  doctors,  medicine,  provisions,  dressing 
material,  and  the  like,  to  military  hospitals,  and  the 
sending  of  clothes  and  money  to  prisoners  of  war,  can 
never  be  construed  as  acts  of  partiality,  although 
these  comforts  are  provided  to  the  wounded  and  the 
prisoners  of  one  of  the  belligerents  only. 
Neutrality  §  295-  Siuce  neutrality  is  an  attitude  during  the 
an  Atti-  condition  of  war  only,  this  attitude  calls  into  exis- 
ing  Rights  teucc  spccial  rights  and  duties  which  do  not  generally 
Duties.  obtain.  They  come  into  existence  with  the  know- 
ledge of  the  outbreak  of  war  between  two  States, 
third  States  taking  up  the  attitude  of  impartiality, 
and  they  expire  ipso  facto  by  the  termination  of  the 
war. 

Eights  and  duties  deriving  from  neutrality  do  not 
exist  before  the  outbreak  of  war,  although  such  out- 
break may  be  expected  every  moment.  Even  so- 
called  neutralised  States,  as  Switzerland  and  Belgium, 
have  during  time  of  peace  no  duties  connected  with 
neutrality,  although  as  neutralised  States  they  have 
even  in  time  of  peace  certain  duties.  These  duties 
are  not  duties  connected  with  neutrality,  but  duties 
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imposed  upon  the  neutralised  States  as  a  condition  of 
their  neutraUsation.  They  contain  restrictions  for 
the  purpose  of  safeguarding  the  neutraUsed  States 
from  being  dragged  into  war.^ 

§  296.  As  International  Law  is  a  law  between  Neutrality 
States  only  and  exclusively,  neutrality  is  an  attitude  tude  of 
of  impartiality  on  the  part  of  States,  and  not  on  s*''^*es. 
the  part  of  individuals."  Individuals  derive  neither 
rights  nor  duties,  according  to  International  Law, 
from  the  neutrality  of  those  States  whose  subjects 
they  are.  Neutral  States  are  indeed  obliged  by 
International  Law  to  prevent  their  subjects  from  com- 
mitting certain  acts,  but  the  duty  of  these  subjects  to 
comply  with  such  injunctions  of  their  Sovereigns  is 
a  duty  imposed  upon  them  by  Municipal,  not  by 
International  Law.  Belligerents,  on  the  other  hand, 
are  indeed  permitted  by  International  Law  to  punish 
subjects  of  neutrals  for  breach  of  blockade,  and  for 
carriage  of  contraband  and  of  analogous  of  contra- 
band to  the  enemy ;  but  the  duty  of  subjects  of 
neutrals  to  comply  with  these  injunctions  of  belli- 
gerents is  a  duty  imposed  upon  them  by  these  very  in- 
junctions of  the  belligerents,  and  not  by  International 
Law.  Although  as  a  rule  a  State  has  no  jurisdiction 
over  foreign  subjects  on  the  Open  Sea,^  either  belli- 
gerent has,  exceptionally,  by  International  Law,  the 
right  to  punish  foreign  subjects  with  confiscation  of 
cargo,  and  eventually  of  the  vessel  itself,  in  case 
their  vessels  break  the  blockade,  carry  contraband, 

1  See  above,  Vol.  I.  §  96.  as  participating  in  the  benefit  of 

^  It  should  be  specially  observed  neutrality.      Thus,  further,  belli- 

that  it  is  an  inaccuracy  of   Ian-  gerents  occupying  enemy  territory 

guage  to   speak  (as  is  commonly  frequently  make  enemy  individuals 

done  in  certain  cases)  of  individuals  who  are  not  members  of  the  armed 

as  being  neutral.     Thus,  article  2  forces  of  the   enemy   take   a  so- 

of  the  Geneva  Convention  speaks  called  oath  of  neutrality. 
of  persons  employed  in  hospitals        ^  See  above,  Vol.  I.  §  146. 
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or  carry  analogous  of  contraband  to  the  enemy ;  but 
the  punishment  is  threatened  and  executed  by  the 
belUgerents,  not  by  International  Law.  Therefore, 
if  neutral  merchantmen  commit  such  acts,  they 
neither  violate  neutrality  nor  do  they  act  against 
International  Law,  but  they  simply  violate  injunctions 
of  the  belligerents  concerned.  If  they  want  to  run 
the  risk  of  punishment  in  the  form  of  losing  their 
property,  this  is  their  own  concern,  and  their  neutral 
home  State  need  not  prevent  them  from  doing  so. 
But  to  the  right  of  belligerents  to  punish  subjects  of 
neutrals  for  the  acts  specified  corresponds  the  duty 
of  neutral  States  to  acquiesce  on  their  part  in  the 
exercise  of  this  right  by  either  belligerent. 

Moreover,    apart    from    carriage   of    contraband, 
breach  of  blockade,  and  maritime  transport  to  the 
enemy,  which  a  belligerent  can  punish  by  capturing 
and  confiscating  the  vessels  or  goods  concerned,  sub- 
jects  of  neutrals  are  perfectly  unhindered  in  their 
movements,  and  neutral  States  have  in  especial  no 
duty  to   prevent   their   subjects   from  selling  arms, 
munitions,    and   provisions   to   a    belligerent,   from 
enlisting  in  his  forces,  and  the  like. 
NoCessa-       §  297.  Neutrality  as   an  attitude   of  impartiality 
tercoursr  involvcs   the   duty   of  assisting  neither  belligerent 
during       either  actively  or  passively,  but  it  does  not  comprise 
between  ^  the  duty  of  breaking  off  all  intercourse  with  the  belli- 
and  Belli-   gercuts.     Apart  from  certain  restrictions  necessitated 
gerents.      ^^y  mipartiality,  all  intercourse  between  belligerents 
and  neutrals  takes  place  as  before,  a   condition  of 
peace  prevailing  between  them  in  spite  of  the  war  be- 
tween the  belligerents.     This  applies  particularly  to 
the  working  of  treaties,  to  diplomatic  intercourse,  and 
to  trade.     But  indirectly,  of  course,  the  condition  of 
war   between   belligerents   may   have    a   disturbing 
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influence  upon  intercourse  between  belligerents  and 
neutrals.  Thus  the  treaty-rights  of  a  neutral  State 
may  be  interfered  with  through  occupation  of  enemy 
territory  by  a  belligerent ;  its  subjects  living  on 
such  territory  bear  enemy  character;  its  subjects 
trading  with  the  belligerents  are  hampered  by  the 
right  of  visit  and  search,  and  the  right  of  the  belli- 
gerents to  capture  blockade-runners  and  contraband 
of  war. 

§  298.  Since  neutrality  is  an  attitude  during  war,  Neutrality 
the  question  arises  as  to  the  necessary  attitude  of  luitude 
foreign  States  during  civil  war.     As  civil  war  becomes  ^va^Neu 
real  war  through  recognition  ^  of  the  insurgents  as  a  tmiity  in 
belligerent  Power,  it  is  to  be  distinguished  whether  war). 
recognition   has   taken   place  or   not.     There  is  no 
doubt  that  a  foreign  State  commits  an  international 
delinquency   by   assisting  insurgents   in  spite  of  its 
being  at  peace  with  the  legitimate  Government.     But 
matters  are  different  after  recognition.    The  insurorents 
are  now  a  belligerent  Power,  and  the  civil  war  is  now 
real  war.     Foreign  States  can  either  become  a  party 
to  the  war  or  remain  neutral,  and  in  the  latter  case 
all  duties  and  rights  of  neutrality  devolve  upon  them. 
Since,  however,  recognition  can  be  granted  by  foreign 
States  independently  of  the  attitude  of  the  legitimate 
Government,  and  since  recognition  granted  by  the 
latter  is  not  at  all  binding  upon  foreign  Governments, 
it  may  happen  that  insurgents  are  granted  recognition 
on  the  part  of  the  legitimate  Government,  whereas 
foreign  States  refuse  it,  and  vice  versa.^    In  the  first 
case,  the  rights  and  duties  of  neutrality  devolve  upon 
foreign  States  as  far  as  the  legitimate  Government  is 
concerned.     Men-of-war  of  the   latter  can  visit  and 

^  See  above,  ^§  59  and  76,  and     droit  des  gens  {1903),  pp.  414-447. 
Rougiers,  Les  guerres  civiles  et  le        ^  See  above,  §  59. 

VOL.  II.  y 
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search  merchantmen  of  foreign  States  for  contraband  ; 
a  blockade  declared  by  the  legitimate  Government  is 
binding  upon  foreign  States,  and  the  like.  But  no 
rights  and  duties  of  neutrality  devolve  upon  foreign 
States  as  regards  the  insurgents.  A  blockade  de- 
clared by  them  is  not  binding,  their  men-of-war  can- 
not visit  and  search  merchantmen  for  contraband. 
On  the  other  hand,  if  insurgents  are  recognised  by  a 
foreign  State  but  not  by  the  legitimate  Government, 
such  foreign  State  has  all  rights  and  duties  of  neutrality 
as  far  as  the  insurgents  are  concerned,  but  not  as  far 
as  the  legitimate  Government  is  concerned.^  In 
practice,  however,  recognition  of  insurgents  on  the 
part  of  foreign  States  will,  if  really  justified,  always 
have  the  effect  that  the  legitimate  Government  will 
no  longer  refuse  recognition. 
Neutrality  §  299.  Just  as  third  States  have  no  duty  to  remain 
recognised  ncutral  in  a  war,  so  they  have  no  right  ^  to  demand 
by  the  Bel-  ^o  remain  neutral.  History  reports  many  cases  in 
which  States,  although  they  intended  neutrality,  were 
obliged  by  one  or  both  belligerents  to  make  up  their 
minds  and  choose  the  belligerent  with  whom  they 
must  throw  in  their  lot.  For  neutrality  to  come  into 
existence  it  is,  therefore,  not  sufficient  that  at  the 
outbreak  of  war  a  third  State  takes  up  an  attitude  of 
impartiality,  but  it  is  also  necessary  that  the  belli- 
gerents recog-nise  this  attitude  by  acquiescing  in  it 
and  by  not  treating  such  third  State  as  a  party  to  the 


^  See  the  body    of  nine    rules  Government  has   granted  it,   the 

regarding  the  position  of  foreign  legitimate  Government  has  a  right 

States  in  case  of  an  insurrection,  of  visit  and  search  for  contraband 

adopted  by  the  Institute  of  Inter-  is     controverted,    see     Annuaire, 

nationalLawatitsmeetingat  Neu-  XVIII.  pp.  213-216. 

chatelin  igooiAnnuaire,  XVIII.p.  -  But  many  writers  assert  the 

227).  The  question  whether,  in  case  existence  of  such  aright;  see,  for 

foreign  States  refuse  recognition  to  instance,  Vattel,  §  106 ;  Wheaton, 

insurgents,  although  the  legitimate  §414;  Kleen,  I.  §  2. 
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war.  This  does  not  mean,  as  has  been  maintained/ 
that  neutrality  is  based  on  a  contract  concluded  either 
expressis  verbis  or  by  unmistakeable  actions  between 
the  belligerents  and  third  States,  and  that,  conse- 
quently, a  third  State  might  at  the  outbreak  of  war 
take  up  the  position  of  one  which  is  neither  neutral 
nor  a  party  to  the  war,  reserving  thereby  for  itself 
the  freedom  of  its  future  resolutions  and  actions. 
Since  the  normal  relation  between  members  of  the 
Family  of  Nations  is  peace,  the  outbreak  of  war 
between  some  of  the  members  has  the  effect  that  the 
others  become  neutrals  ipso  facto  by  their  taking  up 
an  attitude  of  impartiality  and  by  their  not  being 
treated  by  the  belligerents  as  parties  to  the  war. 
Thus,  it  is  not  a  contract  that  calls  neutrality  into 
existence,  but  this  condition  is  rather  a  legal  conse- 
quence of  a  certain  attitude  at  the  outbreak  of  war  on 
the  part  of  third  States,  on  the  one  hand,  and,  on  the 
other,  on  the  part  of  the  belligerents  themselves. 


Ill 

Different  Kinds  of  Neutrality 

Vattel,  III.  §§  loi,  105,  107,  no— Phillimore,  III.  §§  138-139 — Halleck, 
II.  p.  142 — Taylor,  §  618— Wheaton,  §§  413-425— Bluntschli, 
§§  745-748 — Gefifcken  in  Holtzendorfif,  IV.  pp.  634-636 — Ullmann, 
§  163 — Despagnet,  No.  673 — Eivier,  II.  pp.  370-379 — Calvo,  IV. 
§§  2592-2642 — Fiore,  III.  Nos.  1 542-1 545 — Merignhac,  pp.  347- 
349 — Fillet,  pp.  277-284— Kleen,  I.  §§  6-22. 

§  300.  The  very  first  distinction  to  be  made  be-  Perpetual 
tween  different  kinds  of  neutrality  is  that  of  perpetual  tiailty. 

^  See  Heilborn,  System,  pp.  347  and  350. 

T  2 


32A 


ON  NEUTRALITY  IN  GENERAL 


General 
and 
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Voluntary 
and  Con- 
ventional 
Neu- 
trality. 


and  other  neutrality.  Perpetual  or  permanent  is  the 
neutrality  of  States  which  are  neutralised  by  special 
treaties  of  the  members  of  the  Family  of  Nations,  as  at 
present  Switzerland,  Belgium,  Luxemburg,  and  the 
Congo  Free  State.  Apart  from  duties  arising  from 
the  fact  of  their  neutralisation  and  to  be  performed 
in  time  of  peace  as  well  as  in  time  of  war,  the  duties 
and  rights  of  neutrality  are  the  same  for  neutralised 
as  for  other  States.  It  must  be  specially  observed 
that  this  concerns  not  only  the  obligation  not  to 
assist  either  belligerent,  but  likewise  the  obligation  to 
prevent  them  from  making  use  of  the  neutral  terri- 
tory for  their  military  purposes.  Thus,  Switzerland 
in  1870  and  1871,  during  the  Franco-German  War, 
properly  prevented  the  transport  of  troops,  recruits, 
and  war  material  of  either  belligerent  over  her  terri- 
tory, disarmed  the  French  army  which  had  saved 
itself  by  crossing  the  Swiss  frontier,  and  retained  the 
members  of  this  army  until  the  conclusion  of  peace. ^ 

§  301.  The  distinction  between  general  and  partial 
neutrality  derives  from  the  fact  that  a  part  of  the 
territory  of  a  State  may  be  neutralised,^  as  are,  for 
instance,  the  Ionian  Islands,  which  are  now  a  part  of 
the  territory  of  the  Kingdom  of  Greece.  Such  State 
has  the  duty  to  remain  always  partially  neutral — 
namely,  as  far  as  its  neutralised  part  is  concerned. 
In  contradistinction  to  such  partial  neutrality,  general 
neutrality  is  the  neutrality  of  States  whose  territory 
is  in  no  part  neutralised. 

§  302.  A  third  distinction  is  that  between  volun- 
tary and  conventional  neutrality.  Voluntary  (or 
simple  or  natural)  is  the  neutrality  of  such  State  as  is 
not  bound  by  a  general  or  special  treaty  to  remain 
neutral  in  a  certain  war.     Neutrality  is  in  most  cases 

'  See  below,  §  339.  *  See  above,  §  72. 
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voluntary,  and  States  whose  neutrality  is  voluntary 
may  at  any  time  during  the  war  give  up  their  attitude 
of  impartiality  and  take  the  part  of  either  belligerent. 
On  the  other  hand,  the  neutrality  of  such  State  as  is 
by  treaty  bound  to  remain  neutral  in  a  war  is  conven- 
tional. Of  course,  the  neutrality  of  neutralised  States 
is  in  every  case  conventional.  Yet  not-neutralised 
States  may  likewise  by  treaty  be  obliged  to  remain 
neutral  in  a  certain  war,  just  as  in  other  cases  they 
may  by  treaty  of  alliance  be  obliged  not  to  remain 
neutral,  but  to  take  the  part  of  one  of  the  belligerents. 

§  303-  One  speaks  of  an  armed  neutrality  when  a  Armed 
neutral  State  takes  military  measures  for  the  purpose  traSty. 
of  defending  its  neutrality  against  possible  or  probable 
attempts  of  one  or  either  belligerent  to  make  use  of 
the  neutral  territory.  Thus,  the  neutrality  of  Switzer- 
land during  the  Franco-German  War  was  an  armed 
neutrality.  In  another  sense  of  the  term,  one  speaks 
of  an  armed  neutrality  when  neutral  States  take 
military  measures  for  the  purpose  of  defending  the 
real  or  pretended  rights  of  neutrals  against  threatening 
infringements  on  the  part  of  one  or  either  belligerent. 
The  First  and  Second  Armed  Neutrality^  of  1780  and 
i8(X)  were  armed  neutralities  in  the  latter  sense  of 
the  term. 

§  304.  Treaties  stipulating  neutrality  often  stipu-  Benevo- 
late  a  "  benevolent "  neutrality  of  the  parties  regarding  traiity?" 
a  certain  war.  The  term  is  likewise  frequently  used 
during  diplomatic  negotiations.  However,  at  present 
there  is  no  distinction  between  benevolent  neutrality 
and  neutrality  pure  and  simple.  The  idea  dates  from 
former  centuries,  when  the  obligations  imposed  by 
neutrality  were  not  so  stringent  and  neutral  States 
could  favour  one  of  the  belligerents  in  many  ways 
'  See  above,  §§  289  and  290. 
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without  thereby  violating  their  neutral  attitude.     If 
a  State  remained  neutral  in  the  then  lax  sense  of  the 
term,  but  otherwise  favoured  a  belligerent,  its  neu- 
trality was  called  benevolent. 
Perfect  §  305.  A  distinction  of  great  practical  importance 

fieci  Neu-^  is  that  between  perfect,  or  absolute,  and  qualified,  or 
traiity.  imperfect,  neutrality.  The  neutrality  is  qualified  of 
such  State  as  remains  neutral  on  the  whole,  but 
actively  or  passively,  directly  or  indirectly,  gives 
some  kind  of  assistance  to  one  of  the  belligerents  in 
consequence  of  an  obligation  entered  into  by  a  treaty 
previous  to  the  war  and  not  for  the  special  war 
exclusively.  On  the  other  hand,  a  neutrality  is 
termed  perfect  when  a  neutral  State  neither  actively 
nor  passively,  and  neither  directly  nor  indirectly, 
favours  either  belligerent.  There  is  no  doubt  that  in 
the  eighteenth  century,  when  it  was  recognised  that 
a  State  could  be  considered  neutral,  although  it  was 
by  a  previous  treaty  bound  to  render  more  or  less 
limited  assistance  to  one  of  the  belligerents,  this 
distinction  between  neutrality  perfect  and  qualified 
was  justified.  But  nowadays  it  is  controverted 
whether  a  so-called  qualified  neutrality  is  neutrality 
at  all,  and  whether  a  State,  which,  in  fulfilment  of  a 
treaty  obligation,  renders  some  assistance  to  one  of 
the  belligerents,  violates  its  neutrality.  The  majority 
of  modern  writers  ^  maintain,  correctly  I  think,  that 
from  the  present  condition  of  International  Law  a 
State  is  either  neutral  or  not,  and  that  a  State  violates 
its  neutrality  in  case  it  renders  any  assistance  what- 

'  See,   for    instance,   Ullmann,  III.  §  1 38,  goes  with  the  majority 

§  163;  Despagnet,  No.  673;  Rivier,  of  publicists,   but    in   §    139    he 

II.  p.  378 ;   Calvo,    IV.   §   3594  ;  thinks  that  it  would  be  too  rigid 

Taylor,   §   618;    Fiore,   HI.    No.  to     consider     acts    of     "minor" 

1541  ;  Kleen,  I.  §  21  ;  Hall,  §  215  partiality  which  are  the  result  of 

(see  also  Hall,  §  219,  concerning  conventions   previous  to  the  war 

passage    of    troops).     Phillimore,  as  violations  of  neutrality. 
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ever  from  any  motive  whatever  to  one  of  the  belli- 
gerents. Consequently,  a  State  which  has  entered 
into  such  obligations  would  in  time  of  war  frequently 
be  in  a  conflict  of  duties.  For  in  fulfilling  its  treaty 
obligations  it  would  frequently  be  obliged  to  violate 
its  duty  of  neutrality,  and  vice  versa.  Several  writers,^ 
however,  maintain  that  such  fulfilment  of  treaty 
obligations  would  not  contain  a  violation  of  neutrality." 

§  306.  For  the  purpose  of  illustration  the  following  Some 
instances  of  qualified  neutrality  may  be  mentioned  : —  Eiampfes 

(i)  By  a  treaty  of  amity  and  commerce  concluded  ^}^^l\ 
in  1778  between  the  United  States  of  America  and  traiity. 
France,  the  former  granted  for  the  time  of  war  to 
French  privateers  and  their  prizes  the  right  of  admis- 
sion to  American  ports,  and  entered  into  the  obliga- 
tion not  to  admit  the  privateers  of  the  enemies 
of  France.  When  subsequently,  in  1793,  war  was 
waged  between  England  and  France,  and  England 
complained  of  the  admission  of  French  privateers  to 
American  ports,  the  United  States  met  the  complaint 
by  advancing  their  treaty  obligations.*^ 

(2)  Denmark  had  by  several  treaties,  especially  by 
one  of  1 78 1,  undertaken  the  obligation  to  furnish 
Eussia  with  a  certain  number  of  men-of-war  and 
troops.  When,  in  1788,  during  war  between  Eussia 
and  Sweden,  Denmark  fulfilled  her  obligations  towards 
Eussia,  she  nevertheless  declared  herself  neutral.  And 
although  Sweden  protested  against  such  possibility  of 
qualified  neutrality,  she  acquiesced  in  the  fact  and  did 
not  consider  herself  to  be  at  war  against  Denmark.* 

'  See,  for  instance,  Heffter,§  144;  fied  nei;trality  may  nowadays  be 

Manning, p.  225 ;  Wheaton,§§  425-  considered  as  an   accessory  belli- 

426  ;  Bluntschli,  §   746  ;  Halleck,  gerent  party  to  the  war, 

II.  p.  142.  ■■'  See  Wheaton,    §     435,     and 

'  See  above,  §  77,  where  it  has  Phillimore,  III.  §  139. 

been  pointed  out  that  a  neutral  ''  See  Phillimore,  III.  §  140. 
who  takes  up  an  attitude  of  quali- 
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(3)  In  1848,  during  war  between  Germany  and 
Denmark,  Great  Britain,  fulfilling  a  treaty  obligation 
towards  Denmark,  prohibited  the  exportation  of  arms 
to  Germany,  whereas  such  exportation  to  Denmark 
remained  undisturbed.^ 

(4)  In  1 900,  during  the  South  African  War,  Portu- 
gal, for  the  purpose  of  complying  with  a  treaty  obli- 
gation 2  towards  Great  Britain  regarding  the  passage  of 
British  troops  through  Portuguese  territory  in  South 
Africa,  allowed  such  passage  to  an  English  force 
destined  for  Rhodesia  and  landed  at  Beira.^ 
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Hall,  §  207— Phillimore,  I.  §§  392-392A,  III.  §§  146-149— Taylor,  §§ 
610-61 1 — Wheaton,  §§  437-439,  and  Dana's  note  215— Hefiffcer, 
§  145 — Bonfils,  Nos.  1445-1446— Despagnet,  No.  674— Rivier,  II. 
PP-  379-381— Martens,  II.  §  138— Kleen,  I.  §§  5,  36-42. 

Neutrality       §  307.  Since  neutrality  is   an  attitude  of  impar- 
mences      tiality  deliberately  taken  up  by  a  State  not  implicated 
Know-       "^  ^  ^^^'  iis^trality  cannot  begin  before  the  outbreak 
ledge  of      of  War  bccomes  known.     It  is  only  then  that  third 
States  can  make  up  their  minds  whether  or  not  they 
intend  to  remain  neutral.     They  are  supposed  to  do 
this,  and  the  duties  deriving  from  neutrality  are  incum- 
bent upon  them  as  long  as  they  do  not  expressis  ver- 
bis or  by  unmistakeable  acts  declare  that  they  will  be 
parties  to  the  war.     It  has  become  the  usual  practice 
on  the  part  of  belligerents  to  notify  the  outbreak  of  war 

^  See  Geffcken  in  Holtzendorflf,  (Martens,  N.R.G.,  2nd  ser.  XVIII. 

VI.  p.  610,  and  Rivier,  11.  p.  379.  p.  185.) 

'  Article  11   of    the   treaty  be-        ^  See  below,  §  323,  and  Baty, 

tween  Great  Britain  and  Portugal  International  Law  in  South  Africa 

concerning    the    delimitation    of  (1900),  p.  75. 
spheres    of   influence   in    Africa. 
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to  third  States  for  the  purpose  of  enabling  them  to 
take  up  the  necessary  attitude  of  impartiality,  but 
such  notification  is  in  strict  law  not  necessary.  The 
mere  fact  that  a  State  gets  in  any  way  to  know  of  the 
outbreak  of  war  gives  it  opportunity  to  make  up  its 
mind  regarding  its  intended  attitude,  and,  if  it  re- 
mains neutral,  its  neutrality  is  to  be  dated  from  the 
time  of  its  knowledge  of  the  outbreak  of  war.  But 
it  is  apparent  that  an  immediate  notification  of  the 
war  on  the  part  of  belligerents  is  of  great  importance, 
as  thereby  all  doubt  and  controversy  regarding  the 
knowledge  of  the  outbreak  of  war  are  excluded.  For 
it  must  be  emphasised  that  a  neutral  State  can  in  no 
way  be  made  responsible  for  acts  of  its  own  or  of  its 
subjects  which  have  been  performed  before  it  knew 
of  the  war,  although  the  outbreak  of  war  might  be 
expected. 

§  308.  As  civil  war  becomes  real  war  through  re-  Com- 
cognition  of  the  insurgents  as  a  belligerent  Power, 
neutrality  during  a  civil  war  begins  for  every  foreign  Neutrality 
State  from  the  moment  recognition  is  granted.  That  War. 
recognition  might  be  granted  or  refused  by  foreign 
States  independently  of  the  attitude  of  the  legitimate 
Government  has  been  stated  above  in  §  298,  where 
also  an  explanation  is  given  of  the  consequences  of 
recognition  granted  either  by  foreign  States  alone  or 
by  the  legitimate  Government  alone. 

§  309.  Neutrality   being    an    attitude   of    States  Estabiish- 
creating  rights  and  duties,  active  measures  on  the  part  Neutrality 
of  a  neutral  state  are  required  for  the  purpose  of  pre-  ^y  P^*^}^- 
venting  its   ofiicials   and  subjects  from   committing 
-acts    incompatible    with    its   duty   of    impartiality. 
Now,  the  manifesto  by  which  a  neutral  State  orders  its 
organs  and  subjects  to  comply  with  the  attitude  of 
impartiality  adopted  by  itself  is  called  declaration  01 
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neutrality  in  the  special  sense  of  the  term.  Such 
declaration  of  neutrahty  must,  however,  not  be  con- 
founded, on  the  one  hand,  with  manifestoes  of  the 
belligerents  proclaiming  to  neutrals  the  rights  and 
duties  devolving  upon  them  through  neutrality,  and, 
on  the  other  hand,  with  the  assertion  given  by 
neutrals  to  belligerents  or  urhi  et  orhi  that  they  will 
remain  neutral,  these  manifestoes  and  assertions  being 
often  also  called  declarations  of  neutrality.^ 

§  310.  International  Law  leaves  the  provision  of 
necessary  measures  for  the  establishment  of  neu- 
trality to  the  discretion  of  each  State.  Since  in  con- 
stitutional States  the  powers  of  Grovernments  are  fre- 
quently so  limited  by  Municipal  Law  that  they  cannot 
take  adequate  measures  without  the  consent  of  their 
Parliaments,  and  since  it  is,  as  far  as  International 
Law  is  concerned,  no  excuse  for  a  Government  if 
it  is  by  its  Municipal  Law  prevented  from  taking 
adequate  measures,  several  States  have  once  for  all 
enacted  so-called  Neutrality  Laws,  which  prescribe 
the  attitude  to  be  taken  up  by  their  officials  and 
subjects  in  case  the  States  concerned  remain  neutral 
in  a  war.  These  Neutrality  Laws  are  latent  in  time 
of  peace,  but  their  provisions  become  operative  ipso 
facto  by  the  respective  States  making  a  declaration 
of  neutrality  to  their  officials  and  subjects. 

§311.  After  the  United  States  of  America  had  on 
April  20,  18 18,  enacted^  a  Neutrality  Law,  Great 
Britain  followed  the  example  in  1 8 1 9  with  her  Foreign 
Enlistment  Act,^  which  was  in  force  till  1870.  As 
this  Act  did  not  give  adequate  powers  to  the  Govern- 
ment, Parliament  passed  on  August  9,  1870,  a 
new  Foreign  Enlistment  Act,*  which  is  still  in  force. 


^  See  above,  §  293. 
"^  Printed  in  Phillimore,  I. 
667-672. 


'  59  Geo.  III.  c.  69. 
pp.         '  2)3  3,nd  34   Vict.  c.  90. 
Appendix  I,  pp.  483-497. 


See 
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This  Act,  in  the  case  of  British  neutrality,  prohibits — 
(i)  The  enhstment  on  the  part  of  a  British  subject 
in  the  miHtary  or  naval  service  of  either  belligerent, 
and  similar  acts  (sections  4-7) ;  (2)  the  building, 
equipping,^  and  despatching^  of  vessels  for  employment 
in  the  military  or  naval  service  of  either  l^elligerent 
(sections  8-9) ;  (3)  the  increase,  on  the  part  of  any  in- 
dividual living  on  British  territory,  of  the  armament 
of  a  man-of-war  of  either  belligerent  being  at  the 
time  in  a  British  port  (section  10);  (4)  the  preparing 
or  fitting  out  of  a  naval  or  miHtary  expedition  against 
a  friendly  State  (section  11). 

It   must   be   specially   observed   that   the  British 
Foreign   Enlistment  Act   goes   beyond   the  require- 


^  According  to  section  30,  the 
Interpretation  Clause  of  the  Act, 
"equipping"  includes  "the  fur- 
nishing of  a  ship  with  any  tackle, 
apparel,  furniture,  provisions,  arms, 
mimitions  or  stores,  or  any  other 
thing  which  is  used  in  or  about  a 
ship  for  the  purpose  of  fitting  or 
adapting  her  for  the  sea  or  for 
naval  service."  It  is,  therefore, 
not  lawful  for  British  ships,  in 
case  Great  Britain  is  neutral,  to 
supply  a  belligerent  fleet  direct 
with  coal,  a  point  which  became 
of  interest  during  the  Eusso- 
Japanese  War.  German  steamers 
laden  with  coal  followed  the 
Russian  fleet  on  her  journey  to  the 
Far  East,  and  British  shipowners 
were  prevented  from  doing  the 
same  bj'  the  Foreign  Enlistment 
Act.  And  it  was  in  application  of 
this  Act  that  the  British  Govern- 
ment ordered,  in  1904,  the  deten- 
tion of  the  German  steamer 
"  Captain  "\V.  Menzel,"  which  took 
in  Welsh  coal  at  Cardiff  for  the 
purpose  of  carrying  it  to  the 
Russian  fleet  en  route  to  the  Far 
East.     See  below,  §  350. 

•^  An  interesting  case  which 
ought  here  to   be  mentioned  oc- 


curred in  October  1904,  during  the 
Russo-Japanese  War.  Messrs. 
Yarrow  &  Co.,  the  ship-builders, 
possessed  a  partly  completed 
vessel,  the  "  Caroline,"  which  could 
be  finally  fitted  up  either  as  a 
yacht  or  as  a  torpedo-boat.  In 
September  1904,  a  Mr.  Sinnet 
and  the  Hon.  James  Burke  Roche 
called  at  the  shipbuilding  yard 
of  Messrs.  Yarrow,  bought  the 
"  Caroline,"  and  ordered  her  to  be 
fitted  up  as  a  high-speed  yacht. 
The  required  additions  were 
finished  on  October  3.  On 
October  6  the  vessel  left  Messrs. 
Yarrow's  yard  and  was  navigated 
by  a  Captain  Ryder,  via  Hamburg, 
to  the  Russian  port  of  Libau, 
there  to  be  altered  into  a  torpedo- 
boat.  That  section  8  of  the  Foreign 
Enlistment  Act  applies  to  this 
case  there  is  no  doubt.  But  there 
is  no  doubt  either  that  it  is  this 
Act,  and  i^ot  the  rules  of  Inter- 
national Law,  which  required  the 
prosecution  of  Messrs.  Sinnet  and 
Roche  on  the  part  of  the  British 
Government.  For,  if  viewed  from 
the  basis  of  International  Law,  the 
case  is  merely  one  of  contraband. 
See  below,  §§321,  334,  and  397. 
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ments  of  International  Law  in  so  far  as  it  tries  to  pro- 
hibit and  penalises  a  number  of  acts  which  a  neutral 
State  is  not  according  to  the  present  rules  of  Inter- 
national Law  required  to  prohibit  and  penalise.  Thus, 
for  instance,  a  neutral  State  need  not  prohibit  its 
private  subjects  from  enlisting  in  the  service  of  a 
belligerent ;  from  supplying  coal,  provisions,  arms,  and 
ammunition  direct  to  a  belligerent  fleet,  providing 
such  fleet  is  not  within  or  just  outside  the  territorial 
waters  of  the  neutral  concerned ;  from  selling  ships  to 
a  belligerent  although  it  is  known  that  they  will  be 
converted  into  cruisers  or  used  as  transport  ships. 
End  of  §   312.  Neutrality  ends  with  the  war,  or  through 

trauty.  ^^e  commencement  of  war  by  a  hitherto  neutral  State 
against  one  of  the  belligerents,  or  through  one  of  the 
belligerents  commencing  war  against  a  hitherto  neutral 
State.  Since,  apart  from  the  case  of  a  treaty  obliga- 
tion, no  State  has  by  International  Law  the  duty  to 
remain  neutral  in  a  war  between  other  States,^  or,  if 
it  is  a  belligerent,  to  allow  a  hitherto  neutral  State 
to  remain  neutral,-  it  does  not  constitute  a  violation 
of  neutrality  on  the  part  of  the  hitherto  neutral  to 
begin  war  against  one  of  the  belligerents,  and  on  the 
part  of  a  belligerent  to  begin  war  against  a  neutral. 
Duties  of  neutrality  exist  as  long  only  as  a  State 
remains  neutral.  They  come  to  an  end  ipso  facto 
by  a  hitherto  neutral  State's  throwing  up  its  neu- 
trality, or  by  a  belligerent's  beginning  war  against  a 
hitherto  neutral  State.  But  the  ending  of  neutrality 
must  not  be  confounded  with  violation  of  neutrality. 
Such  violation  does  not  ipso  facto  bring  neutrality  to 
an  end,  as  will  be  shown  below  in  §  358. 

*  See  above,  §  293.  *  See  above,  §  299. 


CHAPTER  II 

RELATIONS  BETWEEN  BELLIGERENTS  AND  NEUTRALS 

I 

Rights  and  Duties  deriving  from  Neutrality 

Vattel,  III.§  104— Hall,  §  214— Phillimore,  III.  §§  136-I38— Twiss,  IL 
§  216 — Heffter,  §  146 — Geffcken  in  Holtzendorff,  IV.  pp.  656-657 — 
Gareis,  §  88 — Liszt,  §  42 — Ullmann,  §  164 — Bonfils,  Nos.  1441-1444 
— Despagnet,  Nos.  671  and  675 — Rivier,  II.  pp.  381-385 — Calvo,  IV. 
§§  2491-2493 — Fiore,  III.  Nos.  1501, 1536-1540 — Martens,  II.  §  131 
— Kleen,  I.  §§  45-46 — M^rignhac,  pp.  339-342— Fillet,  pp.  273-275. 

§  313.  Neutrality    can   be    carried    out    only   if  Conduct 
neutrals  as  well  as  belligerents  follow  a  certain  line  0"  Neu^*^^^ 
of  conduct  in  their  relations  with  one  another.     It  *F^,l^  ^^^ 

p  1  •   •  IP  T  T      •  Belliger- 

is  for  this  reason  that  irom  neutrality  derive  rights  ents. 
and  duties,  as  well  for  belligerents  as  for  neutrals, 
and  that,  consequently,  neutrality  can  be  violated  as 
well  by  belligerents  as  by  neutrals.  These  rights 
and  duties  are  correspondent :  the  duties  of  neutrals 
correspond  to  the  rights  of  either  belligerent,  and 
the  duties  of  either  belligerent  correspond  to  the 
rights  of  the  neutrals. 

§  314.    There    are   two    rights    and    two    duties  what 
deriving  from  neutrality   for  neutrals,  and  likewise  an?*^ 
two  for  belligerents.     Duties  of  neutrals  are,   first,  i^^^^iesof 

"  .  -  Neutrals 

to  act  toward  belligerents  m  accordance  with  their  andofBei- 
attitude  of  impartiality ;  and,  secondly,  to  acquiesce  there  a^^e. 
in  the  exercise  on  the  part  of  either  belligerent  of  his 
right  to  punish  neutral  merchantmen  for  breach  of 
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blockade,  carriage  of  contraband,  and  carriage  of 
analogous  of  contraband  for  the  enemy,  and 
accordingly  to  visit,  search,  and  eventually  capture 
them. 

The  duties  of  either  belligerent  are,  first,  to  act 
towards  neutrals  in  accordance  with  their  attitude 
of  impartiality ;  and,  secondly,  not  to  suppress  their 
intercourse,  and  in  especial  their  commerce,  with 
the  enemy. ^ 

Either  belligerent  has  a  right  to  demand  impartiality 
from  neutrals,  whereas,  on  the  other  hand,  neutrals 
have  a  right  to  demand  such  behaviour  from  either 
belligerent  as  is  in  accordance  with  their  attitude  of 
impartiality.  Neutrals  have  a  right  to  demand  that 
their  intercourse,  and  in  especial  their  commerce, 
with  the  enemy  shall  not  be  suppressed ;  whereas, 
on  the  other  hand,  either  belligerent  has  the  right  to 
punish  subjects  of  neutrals  for  breach  of  blockade, 
carriage  of  contraband,  and  the  like,  and  accordingly 
to  visit,  search,  and  capture  neutral  merchantmen. 
Rights  §315-  Some    writers^    maintain    that   no   rights 

Duties  of  derive  from  neutrality  for  neutrals,  and,  consequently 
^^Tf  d  ^^^  duties  for  belligerents,  because  everything  which 
must  be  left  undone  by  a  belligerent  regarding  his 
relations  with  a  neutral  must  likewise  be  left  undone 
in  time  of  peace.  But  this  opinion  has  no  founda- 
tion. Indeed,  it  is  true  that  the  majority  of  the  acts 
which  belligerents  must  leave  undone  in  consequence 
of  their  duty  to  respect  neutrality  must  likewise  be 

^  All  writers  on   International  way   quite   a  large   catalogue  of 

Law  resolve  the  duty  of  imparti-  duties  and   corresponding    rights 

ality  incumbent  upon  neutrals  into  are    produced,    and    the    whole 

many  several  duties,  and  they  do  matter  is  unnecessarily   compli- 

the  same  as  regards  the  duty  of  cated. 

belligerents — namely,  to    act  to-  '  Heffter,  §  149 ;  Gareis,  §  88 ; 

ward  neutrals  in  accordance  with  Heilborn,  System,  p.  341. 
the  latter' s  impartiality.     In  this 
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left  undone  in  time  of  peace  in  consequence  of  the 
territorial  supremacy  of  every  State.  However,  there 
are  several  acts  which  do  not  belong  to  this  class^ — for 
instance,  the  non-appropriation  of  enemy  goods  on 
neutral  vessels.  And  those  acts  which  do  belong  to 
this  class  fall  nevertheless  at  the  same  time  under 
another  category.  Thus,  a  violation  of  neutral 
territory  on  the  part  of  a  belligerent  for  military  and 
naval  purposes  of  the  war  is  indeed  an  act  prohibited 
in  time  of  peace,  because  every  State  has  to  respect 
the  territorial  supremacy  of  other  States  ;  but  it  is  at 
the  same  time  a  violation  of  neutrality,  and  therefore 
totally  different  from  other  violations  of  foreign 
territorial  supremacy.  This  becomes  quite  apparent 
when  the  true  inwardness  of  such  acts  is  regarded. 
For  every  State  has  a  right  to  demand  reparation  for 
an  ordinary  violation  of  its  territorial  supremacy, 
but  it  has  no  duty  to  demand  such  reparation,  it 
might  not  take  any  notice  of  it,  or  overlook  it.  Yet 
in  case  a  violation  of  its  territorial  supremacy  con- 
stitutes at  the  same  time  a  violation  of  its  neutrality, 
the  neutral  State  has  not  only  a  right  to  demand 
reparation,  but  has  a  duty  to  do  so.  For,  if  it  did 
not,  this  would  contain  a  violation  of  its  duty  of 
impartiality,  because  it  would  be  favouring  one 
belligerent  to  the  detriment  of  the  other.  ^ 

On  the  other  hand,  it  has  been  asserted"  that, 
apart  from  conventional  neutrality,  from  which 
treaty  obligations  arise,  it  is  incorrect  to  speak  of 
duties  deriving  from  neutrality,  since  at  every  moment 
during  the  war  neutrals  could  throw  up  neutrality 
and  become  parties  to  the  war.  With  this  opinion 
I  cannot  agree  either.  That  a  hitherto  neutral  can 
at  any  moment  throw  up  neutralit}^  and  take  part 

*  See  below,  §  360.  -  Gareis,  §  88 ;  UUmann,  §  164. 
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in  the  war,  is  just  as  true  as  that  a  belligerent  can  at 
any  moment  during  the  war  declare  war  against  a 
hitherto  neutral  State.  Yet  this  only  proves  that 
there  is  no  duty  to  remain  neutral,  and  no  duty  for 
a  belligerent  to  abstain  from  declaring  war  against  a 
hitherto  neutral  State.  This  is  a  truism  which  ought 
not  to  be  doubted,  and  is  totally  different  from  the 
question  what  duties  derive  from  neutrality  as  long 
as  a  certain  State  remains  neutral  at  all.  The  asser- 
tion that  such  duties  derive  from  neutrality  is  in  no 
way  inconsistent  with  the  fact  that  neutrality  itself 
can  at  any  moment  during  the  war  come  to  an  end 
through  the  beginning  of  war  by  either  a  neutral  or 
a  belligerent.  This  assertion  only  states  the  fact 
that,  as  long  as  neutrals  intend  neutrality  and  as  long 
as  belligerents  intend  to  recognise  such  neutrality  of 
third  States,  duties  derive  from  neutrality  for  both 
belligerents  and  neutrals. 
Contents  §  3 1 6.  It  has  already  been  stated  above,  in  §  294, 
ofimpar-  that  impartiality  excludes  such  assistance  and  suc- 
ti.aiity.  ^our  to  oue  of  the  belligerents  as  is  detrimental  to 
the  other,  and,  further,  such  injuries  to  one  of  the 
belligerents  as  benefit  the  other,  and  that  it  includes 
active  measures  on  the  part  of  neutrals  for  the 
purpose  of  preventing  belligerents  from  making  use 
of  neutral  territories  and  neutral  resources  for  their 
military  and  naval  purposes.  But  all  this  does  not 
exhaust  the  contents  of  the  duty  of  impartiality. 

It  must,  on  the  one  hand,  be  added  that  according 
to  the  present  strict  conception  of  neutrality  the  duty 
of  impartiality  of  a  neutral  excludes  any  facilities 
whatever  for  military  and  naval  operations  of  the 
belligerents,  even  if  granted  to  both  belligerents 
alike.  In  former  times  assistance  was  not  considered 
a  violation  of  neutrality,  provided  it  was  given  to 
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both  belligerents  in  the  same  way,  and  States  were 
considered  neutral  although  they  allowed  an  equal 
number  of  their  troops  to  fight  on  the  side  of  either 
belligerent.  To-day  this  could  no  longer  happen. 
And  the  majority  of  writers  agree  that  any  facility 
whatever  directly  concerning  military  or  naval 
operations,  even  if  it  consists  only  in  granting  pas- 
sage over  neutral  territory  to  belligerent  forces,  is 
illegal,  although  granted  to  both  belligerents  alike. 
The  duty  of  impartiality  comprises  to-day  abstention 
from  any  active  or  passive  co-operation  with  belli- 
gerents. 

On  the  other  hand,  it  must  be  added  that  the  duty 
of  impartiality  includes  the  equal  treatment  of  both 
belligerents  regarding  such  facilities  as  do  not 
directly  concern  military  or  naval  operations,  and 
which  may,  therefore,  be  granted  or  not  to  belli- 
gerents, according  to  the  discretion  of  a  neutral.  If 
a  neutral  grants  such  facilities  to  one  belligerent, 
he  must  grant  them  to  the  other  in  the  same  degree. 
If  he  refuses  them  to  the  one,  he  must  likewise  refuse 
them  to  the  other.  Thus,  since  it  does  not,  according 
to  the  International  Law  of  the  present  day,  constitute 
a  violation  of  neutrality  that  a  neutral  allows  his 
subjects  to  supply  in  the  ordinary  way  of  trade  either 
belligerent  with  arms  and  ammunition,  it  would 
constitute  a  violation  of  neutrality  to  prohibit  the 
export  of  arms  destined  for  one  of  the  belligerents 
only.  Thus,  further,  if  a  neutral  allows  men-of-war 
of  one  of  the  belligerents  to  bring  their  prizes  into 
neutral  ports,  he  must  grant  the  same  facility  to  the 
other  belHgerent.^ 

§  317.  Although  neutrality  has  already  for  cen-  Duty  of 
turies  been  recognised  as  an  attitude  of  impartiality,  aut'^con 

1  See  the  cases  quoted  above  in  §  306.  tinuously 

VOL.  II.  Z 
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growing 

more 

intense. 


Contents 
of  Duty 
of  Belli- 
gerents 
to  treat 
Neutrals 
in  accord- 
ance with 
their  Ira- 
partiality. 


it  took  two  hundred  years  for  the  duty  of  impar- 
tiaHty  to  attain  its  present  range  and  intensity.  Now 
this  continuous  developement  has  by  no  means 
ceased.  It  is  slowly  and  gradually  going  on,  and 
there  is  no  doubt  that  during  the  twentieth  century 
the  duty  of  impartiality  will  become  much  more 
intense  than  it  is  at  present.  The  fact  that  the 
intensity  of  this  duty  is  the  result  of  gradual  develop- 
ment bears  upon  many  practical  questions  regarding 
the  conduct  of  neutrals.  It  is  therefore  necessary 
to  discuss  the  relations  between  neutrals  and  belli- 
gerents separately  for  the  purpose  of  ascertaining 
what  line  of  conduct  must  be  followed  by  neutrals. 
The  following  sections  of  this  chapter  will  there- 
fore deal  with — Neutrals  and  Military  Operations 
(§§  320-328) ;  Neutrals  and  Military  Preparations 
(§§  329-335)  ;  Neutral  Asylum  to  Soldiers  and  War 
Materials  (§§  336-341) ;  Neutral  Asylum  to  Naval 
Forces  (§§  342-348) ;  Supplies  and  Loans  to  Bellige- 
rents (§§  349-352) ;  Services  to  Belligerents  (§§  353- 

356). 

§  318.  Whereas  the  relations  between  neutrals 
and  belligerents  require  detailed  discussion  with 
regard  to  the  duty  of  impartiality  incumbent  upon 
neutrals,  the  contents  of  the  duty  of  belligerents  to 
treat  neutrals  in  accordance  with  their  impartiality 
are  so  manifest  as  to  dispense  with  elaborate  treat- 
ment. Such  duty  excludes,  first,  any  violation  of 
neutral  territory  for  military  or  naval  purposes  of 
the  war ;  and,  secondly,  the  appropriation  of  neutral 
goods,  contraband  excepted,  on  enemy  vessels.^  On 
the  other  hand,  such  duty  includes,  first,  due  treat- 
ment of  neutral  diplomatic  envoys  accredited  to  the 


^  This  is  stipulated  by  the  Declaration  of  Paris,  1856;  see  below, 
Appendix  II.  (p.  498). 
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enemy  and  found  on  occupied  enemy  territory  ;  and, 
secondly,  due  treatment  of  neutral  subjects  and 
neutral  property  on  enemy  territory.  A  belligerent 
who  conquers  enemy  territory  must  at  least  grant  to 
neutral  envoys  accredited  to  the  enemy  the  right  to 
quit  unmolested  the  occupied  territory.^  And  such 
belligerent  must  likewise  abstain  from  treating  neutral 
subjects  and  property  established  on  enemy  territory 
more  harshly  than  the  laws  of  war  allow ;  for,  al- 
though neutral  subjects  and  property  have  by  being 
established  on  enemy  territory  acquired  enemy 
character,  they  have  nevertheless  not  lost  the  pro- 
tection of  their  neutral  home  State."  And  such 
belligerent  must,  lastly,  pay  full  damages  in  case  he 
makes  use  of  his  right  of  angary^  against  neutral 
property  transitorily  on  enemy  territory. 

§  319.    The    duty   of    either   belligerent   not    to  Contents 
suppress   intercourse   of  neutrals    with   the   enemy  nofto*^ 
requires  no  detailed  discussion  either.     It  is  a  duty  suppress 
which  is  in  accordance  with  the  development  of  the  course 
institution  of  neutrality.     It  is  of  special  importance  Neutrals 
with  regard  to  commerce  of  subjects  of  neutrals  with  ^^  *^® 
belligerents,  since  formerly  attempts  have  frequently 
been  made  to  intercept  all  neutral  trade  with  the 
enemy.     A  consequence  of  the  now  recognised  free- 
dom of  neutral  commerce  with  either  belligerent  is 
the    rule,   enacted   by  the   Declaration   of  Paris  of 
1856,    that   enemy    goods,   with    the   exception   of 
contraband,  on  neutral  vessels  on  the  Open  Sea  or 
in  enemy  territorial  waters  cannot  be  appropriated 
by   a   belligerent.     But   the  recognised   freedom  of 

^  The  position  of  foreign  envoys  is  due  to  them,  and  that  they  must 

found  by  a  belligerent  on  occupied  at  least  be  granted  the  right  to 

enemy  territory  is  not  settled  as  leave.     See  above,  vol.  I.  §  399. 

regards  details.     But  there  is  no  •  See  above,  §  90. 

doubt  that  a  certain  consideration  ^  See  below,  §§  364-367. 
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neutral  commerce  necessitates,  on  the  other  hand, 
certain  measures  on  the  part  of  belligerents.  It 
would  be  unreasonable  to  impose  on  a  belligerent 
a  duty  not  to  prevent  the  subjects  of  neutrals  from 
breaking  a  blockade  established  by  him;  further, 
from  carrying  contraband  to  the  enemy  ;  and,  lastly, 
from  rendering  services  of  maritime  transport  to 
the  enemy.  International  Law  gives,  therefore,  a 
right  to  either  belligerent  to  interdict  all  such  acts 
to  neutral  merchantmen,  and,  accordingly,  to  visit, 
search,  capture,  and  punish  them.^ 


Hostilities 
by  and 
against 
Neutrals. 


n 

Neutrals  and  Military  Operations 

Vattel,  in.  §§  105,  118-135 — Hall,  §§  215,  219,  220,  226 — Lawrence, 
§§  253-255 — Manning,  pp.  225-227,  245-250 — Twiss,  II.  §§  217, 
218,  228 — Halleck,  II.  pp.  146,  165,  172 — Taylor,  §§  618,  620,  632, 
635 — Walker, §§55,  57,59-61 — Wharton,  III.  §§397-400 — Wheaton, 
§§  426-429— Bluntschli,  §§  758,  759,  763,  765,  769-773— Heffter, 
§§  146-150 — Geffcken  in  Holtzendorflf,  IV.  pp.  657-676— Ullmann, 
§  164 — Bonfils,  Nos.  1449-1457,  1460,  1469,  1470 — Rivier,  11. 
pp.  395-408 — Calvo,  rV.  §§  2644-2664,  2683 — Fiore,  III.  Nos.  1546- 
1550,  1 574-1 575,  1 5 82- 1 5 84— Martens,  11.  §§  131-134— Kleen,  I. 
§§  70-75,  116-122 — M^rignhac,  pp.  352-380 — Pillet,  pp.  284-289 
— Perels,  §  39 — Testa,  pp.  173-180 — Heilborn,  Rechte,  pp.  4-12 
— Dupuis,  Nos.  308-310,  315-317. 

§  320.  The  duty  of  impartiality  incumbent  upon  a 
neutral  must  obviously  prevent  him  from  committing 
hostilities  against  either  belligerent.  This  needs  no 
mention  were  it  not  for  the  purpose  of  distinction 
between  hostiUties  on  the  one  hand,  and,  on  the  other, 

^  That  a  subject  of  a  neutral  State  analogous    of    contraband,     does 

who  tries  to  break  a  blockade,  or  violate   injmictions  of  the  belli- 

carries  contraband  to  the  enemy,  gerent  concerned,  but  not  Inter- 

or  renders  the  enemy  services  of  national  Law,  wiU  be  shown  below, 

maritime    transport    by   carrying  §§  383,  398,  and  407. 
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military  or  naval  acts  of  force  by  a  neutral  for  the 
purpose  of  repulsing  violations  of  his  neutrality 
committed  on  the  part  of  either  belligerent.  Hostili- 
ties of  a  neutral  are  acts  of  force  performed  for  the 
purpose  of  attacking  a  belligerent.  They  are  acts  of 
war,  and  they  create  a  condition  of  war  between  such 
neutral  and  the  belligerent  concerned.  If,  however, 
a  neutral  does  not  attack  a  belligerent,  but  only 
repulses  him  by  force  when  he  violates  or  attempts 
to  violate  the  neutrality  of  the  neutral,  such  repulse 
does  not  comprise  hostilities.  Thus,  if  men-of-war  of 
a  belligerent  attack  an  enemy  vessel  in  a  neutral  port 
and  are  repulsed  by  neutral  men-of-war,  or  if  belli- 
gerent forces  try  to  enforce  a  passage  through  neutral 
territory  and  are  forcibly  prevented  by  neutral  troops, 
no  hostilities  have  been  committed  by  the  neutral, 
who  has  done  nothing  else  than  fulfil  his  duty  of 
impartiality.  It  must  specially  be  emphasised  that 
it  is  no  longer  legitimate  for  a  belligerent  to  pursue 
militarv  or  naval  forces  who  take  refusre  on  neutral 

•J  G 

territory.  Should,  nevertheless,  a  belligerent  do  this, 
he  must,  if  possible,  be  repulsed  by  the  neutral. 

It  is,  on  the  other  hand,  likewise  obvious  that 
hostilities  against  a  neutral  on  the  part  of  either 
belligerent  are  acts  of  war,  and  not  mere  violations 
of  neutrality.  If,  however,  belligerent  forces  attack 
enemy  forces  which  have  taken  refuge  on  neutral 
territory  or  which  are  there  for  other  purposes,  such 
acts  are  not  hostilities  against  the  neutral,  but  mere 
violations  of  neutrality  which  must  be  repulsed  or 
for  which  reparation  must  be  made,  as  the  case 
may  be. 

Quite  a  peculiar  condition  arose  at  the  outbreak  of 
and  during  the  Eusso-Japanese  War.  The  ends  for 
which  Japan  went  to  war  were  the  expulsion  of  the 
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Eussian  forces  from  the  Chinese  Province  of  Man- 
churia and  the  liberation  of  Korea  from  the  influence 
of  Eussia.  Manchuria  and  Korea  became  therefore 
the  theatre  of  war,  aUhough  both  were  neutral 
territories  and  although  neither  China  nor  Korea 
became  parties  to  the  war.  The  hostilities  which 
occurred  on  these  neutral  territories  were  in  no  wise 
directed  against  the  neutrals  concerned.  This 
anomalous  condition  of  matters  arose  out  of  the 
inability  of  both  China  and  Korea  to  free  themselves 
from  Eussian  occupation  and  influence.  And  Japan 
considered  her  action,  which  must  be  classified  as  an 
intervention,  justified  on  account  of  her  vital  interests. 
The  Powers  recognised  this  anomalous  condition  by 
influencing  China  not  to  take  part  in  the  war  and  by 
influencing  the  belligerents  not  to  extend  military 
operations  beyond  the  borders  of  Manchuria.  Man- 
churia and  Korea  having  become  the  theatre  of  war,^ 
the  hostilities  committed  there  by  the  belligerents 
against  one  another  cannot  be  classified  as  a  violation 
of  neutrality.  The  case  of  the  "  Variag "  and  the 
"  Korietz  "  on  the  one  hand,  and,  on  the  other,  the 
case  of  the  "  Eeshitelni,"  may  illustrate  the  peculiar 
condition  of  afiairs. 

(i)  On  February  8,  1904,  a  Japanese  squadron 
under  Admiral  Uriu  entered  the  Korean  harbour  of 
Chemulpo  and  disembarked  Japanese  troops.  The 
next  morning  Admiral  Uriu  requested  the  com- 
manders of  two  Eussian  ships  in  the  harbour  of 
Chemulpo,  the  "  Variag  "  and  the  "  Korietz,"  to  leave 
the  harbour  and  engage  him  in  battle  outside, 
threatening  attack  inside  the  harbour  in  case  they 
would  not  comply  with  his  request.  But  the  Eussian 
ships  did  compty,  and  the  battle  took  place  outside, 

'  See  above,  §  71,  p.  8 1,  and  Lawrence,  War,  pp.  268-294. 
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but  within  Korean  territorial  waters.^  The  Kussian 
complaint  that  the  Japanese  violated  in  this  case 
Korean  neutrality  would  seem  to  be  unjustified,  since 
Korea  fell  within  the  region  and  the  theatre  of  war. 

(2)  The  Eussian  destroyer  "  Eeshitelni,"  one  of  the 
vessels  that  escaped  from  Port  Arthur  on  August  10, 
1904,  took  refuge  in  the  Chinese  harbour  of  Chifu. 
On  August  12,  two  Japanese  destroyers  entered  the 
harbour,  captured  the  "  Eesliitelni,"  and  towed  her 
away.-  There  is  no  doubt  that  this  act  of  the 
Japanese  comprises  a  violation  of  neutrality,^  since 
Chifu  does  not  belong  to  the  part  of  China  which  fell 
within  the  region  of  war. 

§  321.  If  a   State   remains  neutral,  it  violates  its  Fumish- 
impartiality  by  furnishing  a  belligerent  with  troops  Troops 
or   men-of-war.       And   it   matters    not   whether   a  ^"ii^^®°' 

of- War  to 

neutral  renders  such  assistance  to  one  of  the  belli-  BeiUger- 
gerents  or  to  both  alike. 

However,  the  question  is  controverted  whether  a 
neutral  State,  which  has  in  time  of  peace  concluded 
a  treaty  with  one  of  the  belligerents  to  furnish  him 
in  case  of  war  with  a  limited  number  of  troops,  vio- 
lates its  neutralitj'  by  fulfilling  its  treaty  obligation. 
Several  writers  ^  answer  the  question  in  the  negative, 
and  there  is  no  doubt  that  during  the  eighteenth 
century  such  cases  have  happened.  But  no  case 
has,  as  far  as  I  know,  happened  during  the  nineteenth 
century,  and  the  majority  of  writers  are  now 
correctly  of  opinion  that  such  furnishing  of  troops 
constitutes  a  violation  of  neutrality. 

'  See  Lawrence,  War,  pp.  279-        ^  See,  for  instance,  Bluntschli, 

289.  §    759,   and  Heffter,  §  144.     See 

^  See  Lawrence,  War,  pp.  291-  above,  §  306  (2),  where  the  case  is 

294.  quoted    of    Denmark    furnishing 

'  See  below,  §  361,  where  the  troops  to  Russia  in  1788  during  a 

case  of  the  "  General  Armstrong  "  Russo-Swedish  war. 
is  discussed. 
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As  regards  furnishing  of  men-of-war  to  belligerents, 
the  question  arose  during  the  Eusso-Japanese  War 
whether  a  neutral  violates  his  duty  of  impartiality  by 
allowing  his  national  steamship  companies  to  sell  to  a 
belligerent  such  of  their  liners  as  are  in  case  of  war 
destined  to  be  incorporated  as  cruisers  in  the  national 
navy.  The  question  was  discussed  in  the  Press  on 
account  of  the  sale  to  Eussia  of  the  "  Augusta 
Victoria  "  and  the  "  Kaiserin  Maria  Theresia  "  by  the 
North  German  Lloyd,  and  the  "  Ftirst  Bismarck  "  and 
the  "  Columbia "  by  the  Hamburg- American  Line, 
vessels  which  were  at  once  enrolled  in  the  Eussian 
Navy  as  second-class  cruisers,  re- christened  as  the 
"  Kuban,"  "  Ural,"  *'  Don,"  and  "  Terek."  Had  these 
vessels,  according  to  an  arrangement  with  the  German 
Government,  really  been  auxiliary  cruisers  to  the 
German  Navy,  and  provided  the  German  Government 
gave  its  consent  to  the  transaction,  a  violation  of 
neutrality  would  have  been  committed  by  Germany. 
But  the  German  Press  maintained  that  these  vessels 
had  not  been  auxiliary  cruisers  to  the  Navy,  and 
Japan  did  not  lodge  a  protest  with  Germany  on 
account  of  the  sale.  And  if  these  liners  were  not 
auxiliary  cruisers  to  the  German  Navy,  their  sale  to 
Eussia  was  a  legitimate  sale  of  articles  of  contraband.^ 
Subjects  §  322.  The  duty  of  impartiality  incumbent  upon 
Neutrals  ucutrals  does  not  at  present  include  any  necessity  for 
among^  them  to  prevent  their  private  subjects  from  enlisting 
Belli-         in  the  military  or  naval  service  of  the  belli(?erents, 

Cerent  o  ' 

Forces.  although  Several  States,  as  Great  Britain^  and  the 
UnitedStatesof  America,  by  their  Municipal  Law  pro- 
hibit their  subjects  from  doing  so.  But  a  neutral  must 
recall  his  military  and  naval  officers  who  may  have 

^  See  below,  §  397. 

'^  See  Section  4  of  the  Foreign  Enlistment  Act,  1 870. 
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been  serving  in  the  army  or  navy  of  either  belligerent 
before  the  outbreak  of  war.  A  neutral  must,  further, 
retain  military  and  naval  officers  who  want  to  resign 
their  commissions  for  the  obvious  purpose  of  enlisting 
in  the  service  of  either  belligerent.  The  fact,  there- 
fore, that  in  1877,  during  war  between  Turkey  and 
Servia,  Russian  officers  left  the  Russian  and  entered 
the  Servian  Army  as  volunteers  with  permission  of  the 
Russian  Government,  contained  a  violation  of  the 
duty  of  impartiality  on  the  part  of  neutral  Russia. 

On  the  other  hand,  there  is  no  violation  of 
neutrality  in  a  neutral  allowing  surgeons  and  such 
other  non-combatant  members  of  his  army  as  are 
vested  with  neutral  character  according  to  the 
Geneva  Convention  to  enlist  or  to  remain  in  the 
service  of  either  belligerent. 

§  323.  In    contradistinction    to    the    practice   of  Passage 
the  eighteenth  century,^  it  is  now  generally  recog-  andwS'' 
nised   that   a  violation  of  the   duty  of  impartiality  JJ*^*^"?^ 
is  involved  when  a  neutral  allows  a  belligerent  the  Neutral 
passage  of  troops  or  the  transport  of  war  material    '^^^^  °^^' 
over   his  territory.     And  it  matters  not  whether  a 
neutral     give     such     permission     to    one     of    the 
belligerents  only,  or  to  both  alike.     The  practice  of 
the  eighteenth  century  was  a  necessity,  since  many 
German  States  consisted  of  parts  distant  from  one 
another,  so  that  their   troops  had  to   pass  through 
other    Sovereigns'    territories    for    the    purpose   of 
reaching  outlying   parts.     At  the  beginning  of  the 
nineteenth  century  the  passing  of  belligerent  troops 
through   neutral   territory   still   occurred.     Prussia, 
although    she  at   first  repeatedly  refused  it,  at  last 
entered  in  1 805  into  a  secret  convention  with  Russia 
granting    Russian    troops    passage   through   Silesia 

1  See  Vattel,  IIL  §§  1 19-132. 
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during  war  with  France.  On  the  other  hand,  even 
before  Russia  had  made  use  of  this  permission, 
Napoleon  ordered  Bernadotte  to  march  French 
troops  through  the  then  Prussian  territory  of 
Anspach  without  even  asking  the  consent  of  Prussia. 
In  spite  of  the  protest  of  the  Swiss  Government, 
Austrian  troops  passed  through  Swiss  territory  in 
1813,  and  when  in  181 5  war  broke  out  again 
through  the  escape  of  Napoleon  from  the  Island  of 
Elba  and  his  return  to  France,  Switzerland  granted 
to  the  allied  troops  passage  through  her  territory.^ 
But  since  that  time  it  became  generally  recognised 
that  all  passage  of  belligerent  troops  through  neutral 
territory  must  be  prohibited,  and  the  Powers  declared 
expressis  verbis  in  the  Act  of  November  20,  18 15, 
which  neutralised  Switzerland,  and  was  signed  at 
Paris,^  that  "  no  inference  unfavourable  to  the 
neutrality  and  inviolability  of  Switzerland  can  and 
must  be  drawn  from  the  facts  which  have  caused 
the  passage  of  the  allied  troops  through  a  part  of 
the  territory  of  the  Swiss  Confederation."  The  few 
instances^  in  which  during  the  nineteenth  century 
States  pretended  to  remain  neutral,  but  neverthe- 
less allowed  the  troops  of  one  of  the  belligerents 
the  passage  through  their  territory,  led  to  war 
between  the  neutral  and  the  other  belligerent. 

However,  just  as  in  the  case  of  furnishing  troops 
so  in  the  case  of  passage,  it  is  a  moot  point  whether 
passage  of  troops  can  be  granted  without  thereby 
violating  the  duty  of  impartiality  incumbent  upon  a 
neutral,  in  case  a  neutral  is  required  to  grant  it  in 
consequence  of  an  existing  State-servitude  or  of  a 
treaty  previous  to  the  war.     The  majority  of  writers, 

^  See  Wheaton,  §§  418-420.  ^  ggg  Martens,  N.R.,  II.  p.  741. 

^  See  Heilborn,  Eechte,  pp.  8-9. 
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correctly  I  think,  maintain  that,  according  to  the 
present  intensity  of  the  duty  of  impartiality  incum- 
bent upon  neutrals,  the  question  must  be  answered 
in  the  negative.^ 

§  324.  Different  from  the  passage  of  troops  is  Passage  of 
that  of  wounded  soldiers.  If  a  neutral  grants  such  through"^ 
passage,  he  certainly  does  not  render  direct  assist-  ^eutrai 
ance  to  the  belligerent  concerned.  But  it  may  well 
be  that  indirectly  it  contains  assistance  on  account 
of  the  fact  that  a  belligerent,  thereby  relieved  from 
transport  of  his  wounded,  can  now  use  the  lines  of 
communication  for  the  transport  of  troops,  war 
material,  and  provisions.  Thus,  when  in  1870  after 
the  battles  of  Sedan  and  Metz,  Germany  applied  to 
Belgium  and  Luxemburg  to  allow  her  wounded  to 
be  sent  through  their  territories,  France  protested 
on  the  ground  that  the  relief  thereby  created  to  the 
lines  of  communication  in  the  hands  of  the  Germans 
would  be  an  assistance  to  the  military  operations  of 
the  German  Army.  Belgium,  on  the  advice  of 
Great  Britain,  did  not  grant  the  German  applica- 
tion, but  Luxemburg  granted  it.- 

Article  59  of  the  Hague  Kegulations  expressly 
now  authorises  a  neutral  to  grant  the  passage  of 
wounded  to  a  belligerent  under  the  condition  that 
trains  bringing  the  wounded  shall  carry  neither 
combatants  nor  war  material,  and  that  those  among 
the  wounded  who  belong  to  the  army  of  the  other 
belligerent  shall  remain  on  the  neutral  territory, 
shall  there  be  guarded  by  the  neutral  Government, 
and  shall,  after  they  have  recovered,  be  prevented 
from   returning  to   their   home  State  and  rejoining 

^  See   above,    §"  306,   and   also  likewise  be  referred  to. 
above,  vol.  I.  §  207.     Clauss,  Die        -  See  Hall,  §  219,  and  Geffcken 

Lehre   von  den"    Staatsdienstbar-  in  Holtzendorff,  IV.  p.  664. 
keiten    (1894),  pp.  212-217,  must 
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their  corps.  Through  the  stipulation  of  this  article 
59  it  is  left  to  the  consideration  of  a  neutral  whether 
he  will  or  will  not  grant  the  passage  of  wounded. 
He  will,  therefore,  have  to  investigate  every  case 
and  come  to  a  conclusion  according  to  its  merits. 
Passage  of  §325.  In  contradistinction  to  passage  of  troops 
War.°  through  his  territory,  the  duty  of  impartiality  in- 
cumbent upon  a  neutral  does  not  require  him  to  ex- 
clude the  passage  of  belligerent  men-of-war  through 
the  maritime  belt  of  sea  making  a  part  of  his 
territorial  waters.  Since,  as  stated  above  in  Vol.  I. 
§  1 88,  every  littoral  State  can  even  in  time  of  peace 
prohibit  the  passage  of  foreign  men-of-war  through 
its  maritime  belt,  provided  such  belt  does  not  form  a 
part  of  the  highways  for  international  traffic,  it  can 
certainly  prohibit  the  passage  of  belligerent  men-of- 
war  in  time  of  war.  However,  no  duty  exists  for  a 
neutral  to  prohibit  such  passage  in  time  of  war,  and 
he  need  not  exclude  belligerent  men-of-war  from  his 
ports  either,  although  he  can  do  this  likewise.  The 
reason  is  that  such  passage  and  such  admittance  into 
ports  contains  very  little  assistance  indeed,  and  is 
justified  by  the  character  of  the  sea  as  an  inter- 
national high  road.  But  it  is,  on  the  other  hand, 
obvious  that  belligerent  men-of-war  must  not  commit 
any  hostilities  against  enemy  vessels  during  their 
passage,  and  must  not  use  the  neutral  maritime  belt 
and  neutral  ports  as  a  basis  for  their  operations 
against  the  enemy. ^ 
Occupa-  §  326.  In  contradistinction  to  the  practice  of  the 

Neutral      eighteenth  century,-  the  duty  of  impartiality  must 
by  Be^^    nowadays    prevent    a    neutral   from    permitting   to 
ligerents.    belligerents  the  occupation  of  a  neutral  fortress  or 
any  other  part  of  neutral  territory.     If  a  previous 

'  See  below,  §  333.  -  See  Kleen,  I.  §  116. 
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treaty  should  have  stipulated  such  occupation,  the 
latter  cannot  be  granted  without  violation  of 
neutrality.^  On  the  contrary,  the  neutral  must  even 
use  force  to  prevent  belligerents  from  occupying  any 
part  of  his  neutral  territory.  The  question  whether 
such  occupation  on  the  part  of  a  belligerent  could  be 
justified  in  the  case  of  extreme  necessity  on  account 
of  the  neutral's  inability  to  prevent  the  other  belli- 
gerent from  making  use  of  the  neutral  territory  as 
a  base  for  his  military  operations  must,  I  think,  be 
answered  in  the  affirmative,  since  an  extreme  case  of 
necessity  in  the  interest  of  self-preservation  must  be 
considered  as  an  excuse.^ 

§  327.  It  is  now  generally  recognised  that  the  Prize 
duty  of  impartiality  prevents  a  neutral  from  per-  Seutraf" 
mitting  a  belligerent  to  set  up  Prize  Courts  on  neutral  Territory. 
territory.  The  intention  of  a  belligerent  in  setting 
up  a  court  on  neutral  territory  can  only  be  to 
facilitate  the  plundering  of  the  commerce  of  the  enemy 
by  his  men-of-war.  A  neutral  tolerating  such  Prize 
Courts  would,  therefore,  indirectly  assist  the 
belligerent  in  his  naval  operations.  During  the 
eighteenth  century  it  was  not  considered  at  all 
illegitimate  on  the  part  of  neutrals  to  allow  the 
setting  up  of  Prize  Courts  on  their  territory.  The 
Reglement  du  Roi  de  France  concernant  les  prises 
qui  seront  conduites  dans  les  ports  etrangers,  et  des 
formalites  que  doivent  remplir  les  Consids  de  S.M.  qui  y 
sont  etahlis  of  1779,  furnishes  a  striking  proof  of  it. 

^  See  Kluber,§  281,  who  asserts  between   this   case   and   the  case 

the  contrary.  which  arose  at  the  outbreak  of  the 

-  See  Vattel,  III.  §  122;  Blunt-  Russo-Japanese  War,  when   both 

schli,    §  782 ;   Calvo,  IV.  §  2642.  belligerents  invaded  Korea,  for  it 

Kleen,  I.  §  116,  seems  not  to  re-  was  explained  above  in  §320  that 

cognise   an  extreme   necessity  of  Korea  and  Manchuria  fell  within 

the  kind  mentioned  above  as  an  the  region  and  the  theatre  of  war. 
excuse. — There    is    a     difference 
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But  since  in  1793  the  United  States  of  America  dis- 
organised the  French  Prize  Courts  set  up  by  the 
French  envoy  Gen^t  on  her  territory,^  it  became 
recognised  that  such  Prize  Courts  are  inconsistent 
with  the  duty  of  impartiaUty  incumbent  upon  a 
neutral. 
Sale  of  §   328.  It  would,  no  doubt,  be  an  indirect  assist- 

aid  their    ^^^^c  to  naval  Operations  of  a  belligerent  if  a  neutral 
Safe-keep-  ^yould  allow  him  to  orefauise  on  neutral  territory  sales 

ang  on  ,  .  '-'  ,  *'  ^ 

Neutral  of  prizes  or  their  safe-keeping.  Indeed,  at  present  it 
ern  ory.  .^  ^^.^j  .^  ^j^^  discretion  of  a  neutral  whether  he  will 
or  will  not  temporarily  admit  into  a  neutral  port 
a  belligerent  man-of-war  in  company  with  her  prize. ^ 
If  a  neutral,  however,  were  to  allow  a  belligerent  to 
use  neutral  ports  as  shelters  where  prizes  might  be 
kept  safe  from  recapture,  he  would  undoubtedly 
assist  naval  operations  of  the  belligerent  and  thereby 
violate  his  duty  of  impartiality. 

But  different  from  the  organisation  of  sales  of 
prizes  or  of  their  safe-keeping  on  neutral  territory 
is  the  exceptional  case  of  sale  or  safe-keeping  of  an 
unseaworthy  prize.  Although  a  neutral  need  not 
admit  or  keep  such  prize,  or  admit  its  sale,  he  can 
do  it  without  being  considered  to  render  assistance 
to  the  belligerent  concerned ;  but  he  can  admit  the 
sale  only  after  the  competent  Prize  Court  has  con- 
demned the  vessel.^ 

'  See  above,  §  291  (i). 

-  But  most  maritime  States  no  longer  admit  men-of-war  in  company 
with  their  prizes. 

3  See  Kleen,  L  §  115. 
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Hall,  §§  217-218,  221-225— Lawrence,  §§  256-263— Manning,  pp.  227- 
244— Phillimore,  III.  §§  142-151B— Twiss,  XL  §§  223-225— Hal- 
leck,  II.  pp.  152-163— Taylor,  §§  616,  619,  626-628— Walker,  §§  62- 
66— Wharton,  III.  §§  392,  395-396— Wheaton,  §§  436-439— 
Heffter,  §§  148-150— Geffcken  in  Holtzendorff,  IV.  pp.  658-660, 
676-684— Ullmann,  §  164— Bonfils,  Nos.  1458-1459,  1464-1466— 
Rivier,  II.  pp.  395-408— Calvo,  IV.  §§  2619-2627— Fiore,  III.  Nos. 
1551-1570— Kleen,  I.  §§  76-89,  114— Merignhac,  pp.  358-360— 
Pillet,  pp.  288-290— Dupuis,  Nos.  322-331. 

§  329.  Although  according  to  the  present  intensity  Dep8tg 
of  the  duty  of  impartiality  neutrals  need  not  ^  pro-  tories  on 
hibit  their  subjects  from  supplying  belligerents  with  ^I'^^l^^^ 
arms  and  the  like  in  the  ordinary  way  of  trade,  a 
neutral  must  ^  prohibit  belligerents  from  erecting  and 
maintaining  on  his  territory  depots  and  factories  of 
arms,  ammunitions,  and  military  provisions.     How- 
ever, belligerents  can  easily  evade  this  by  not  keeping- 
depots  and  factories,  but  contracting  with  subjects 
of  the   neutral   concerned  in   the   ordinary  way  of 
trade   for   any   amount   of  arms,    ammunition,   and 
provisions.^ 

§  330.  In   former    centuries    neutrals    were   not  Levy  of 
required  to  prevent  belligerents  from  levying  troops  "^^Tthe 
on  their  neutral  territories,  and  a  neutral  often  used  'i^^- 
to  levy  troops  himself  on  his  territory  for  belligerents 
without  thereby  violating  his  duty  of  impartiality  as 
understood  in  those   times.     In  this  way  the  Swiss 
Confederation  frequently  used  to  furnish  belligerents, 

^  See  below,  §  350.  the  other,  an  organised  supply  in 

-  See    Bluntschli,  §  777,     and  large   proportions  by  subjects   of 

Kleen,  I.  §  1 14.  neutrals,  and  the   assertion    that 

'  The  distinction  made  by  some  the  latter  must  be  prohibited  by 

writers    between     an     occasional  the    neutral     concerned,    is     not 

supply  on  the  one  hand,  and,  on  justified.     See  below,  §  350. 
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and  often  both  parties,  with  thousands  of  recruits, 
although  she  herself  always  remained  neutral.  But 
at  the  end  of  the  eighteenth  century  a  movement 
started  tending  to  change  this  practice.  In  1793  the 
United  States  of  America  interdicted  the  levy  of 
troops  on  her  territory  for  belligerents,  and  by-and- 
by  many  other  States  followed  the  example.  At 
present  the  majority  of  writers  maintain,  correctly 
I  think,  that  the  duty  of  impartiality  must  prevent 
a  neutral  from  allowing  the  levy  of  troops.  The 
few  ^  writers  who  still  differ  make  it  a  condition  that 
a  neutral,  if  he  allows  such  levy  at  all,  must  allow  it 
to  both  belligerents  alike. 

His  duty  of  impartiality  must  likewise  prevent 
a  neutral  from  allowing  a  belligerent  man-of-war 
reduced  in  her  crew  to  enrol  sailors  in  his  ports, 
with  the  exception  of  such  few  men  as  are  absolutely 
necessary  for  the  vessel  to  enable  her  to  navigate  to 
the  nearest  home  port.^ 

A  pendant  to  the  levy  of  troops  on  neutral  terri- 
tory was  the  granting  of  Letters  of  Marque  to  vessels 
belonsfinii  to  the  merchant  marine  of  neutrals.  Since 
privateering  has  practically  disappeared,  the  question 
need  not  be  discussed  whether  neutrals  must  prohibit 
cheir  subjects  from  accepting  Letters  of  Marque  from 
a  belligerent.^ 

§  331.  A  neutral  is  not  obliged  by  his  duty  of 
of  Men^^  impartiality  to  interdict  passage  through  his  territory 
intending    ^^   ^^^   either   siuglv  or  in  numbers   intending   to 

to  enlist.  .  01.  1        TTi  1- 

enhst.  Thus  m  1870  Switzerland  did  not  object  to 
Frenchmen  travelling  through  Geneva  for  the  pur- 

1  See,  for  instance,  Twiss,   11.  tion  of  many  writers  that  a  subject 
§  225,  and  Bluntschli,  §  762.  of  a  neutral  who  accepts  Letters 

2  See    below,  §§   333   (3),   and  of  Marque  from  a  beUigerent  can 
346.  be  treated  as  a  pirate,  I  cannot 

*  See  above,  §  83.  To  the  asser-    consent.  See  above,  Vol.  I.  §  273. 
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pose  of  reaching  French  corps  and  to  Germans 
travelling  through  Basle  for  the  purpose  of  reaching 
German  corps,  under  the  condition,  however,  that 
these  men  travelled  without  arms  and  uniform.  On 
the  other  hand,  when  France  during  the  Franco- 
German  War  organised  an  office  ^  in  Basle  for  the 
purpose  of  sending  bodies  of  Alsatian  volunteers 
through  Switzerland  to  the  South  of  France,  Switzer- 
land correctly  prohibited  this  on  account  of  the  fact 
that  this  official  organisation  of  the  passage  of  volun- 
teers through  her  neutral  territory  was  more  or  less 
equal  to  a  passage  of  troops. 

§  332.  If  the  levy  and  passage  of  troops  must  be  Oiganisa- 
prevented  by  a  neutral,  he  is  all  the  more  required  EStne 
to  prevent  the  organisation  of  a  hostile  expedition  ^^^l^^' 
from  his  territory  against  either  belligerent.  Such 
organisation  takes  place  when  a  band  of  men  com- 
bine under  a  commander  for  the  purpose  of  starting 
from  the  neutral  territory  and  joining  the  belligerent 
forces.  Different,  however,  is  the  case  in  which  a 
number  of  individuals,  not  organised  into  a  body 
under  a  commander,  start  in  company  from  a  neutral 
State  for  the  purpose  of  enlisting  with  one  of  the 
belligerents.  Thus  in  1870,  during  the  Franco- 
German  War,  1,200  Frenchmen  started  from  New 
York  in  two  French  steamers  for  the  purpose 
of  joining  the  French  Army.  Although  the 
vessels  carried  also  96,000  rifles  and  1 1 ,000,000 
cartridges,  the  United  States  did  not  interfere,  since 
the  men  were  not  organised  in  a  body,  and  since,  on 
the  other  hand,  the  arms  and  ammunition  were 
carried  in  the  way  of  ordinary  commerce." 

§  Z2>Z'  Although  a  neutral  is  not  required  by  his  Use  of 
duty  of  impartiality  to  prohibit  the  passage  of  belli-  Territory 

oq   BTj^P   of 

»  See  Bluutschli.  §  770.  '  See  Hall,  §  222. 
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Naval  gerent  men-of-war  through  his  marithne  belt,  and 
Sons?  *^^  temporary  stay  of  such  vessels  in  his  ports,  it  is 
generally  recognised  that  he  must  not  allow  admitted 
vessels  to  make  the  neutral  maritime  belt  and  neutral 
ports  the  base  of  their  naval  operations  against  the 
enemy.  The  following  rules  may  be  formulated  as 
emanating  from  this  principle  : — 

(i)  A  neutral  must,  as  far  as  is  in  his  power, 
prevent  belligerent  men-of-war  from  cruising  within 
his  portion  of  the  maritime  belt  for  the  purpose  of 
capturing  enemy  vessels  as  soon  as  they  leave  this 
belt.  It  must,  however,  be  specially  observed  that 
a  neutral  is  not  required  to  prevent  this  beyond  his 
power.  It  is  absolutely  impossible  to  prevent  such 
cruising  under  aU  circumstances  and  conditions, 
especially  in  the  case  of  neutrals  who  own  possessions 
in  distant  parts  of  the  globe.  How  many  thousands 
of  vessels  would,  for  instance,  be  necessary,  if  Great 
Britain  were  unconditionally  obliged  to  prevent  such 
cruising  in  every  portion  of  the  maritime  belt  of  all 
her  numerous  possessions  scattered  over  all  parts  of 
the  globe  ? 

(2)  A  neutral  must  prevent  a  belligerent  man-of- 
war  from  leaving  a  neutral  port  at  the  same  time 
as  an  enemy  man-of-war  or  an  enemy  merchant- 
man, or  must  make  other  arrangements  which  pre- 
vent an  attack  as  soon  as  both  reach  the  Open 
Sea.i 

(3)  A  neutral  must  prevent  a  belligerent  man-of- 
war,  whose  crew  is  reduced  from  any  cause  what- 
ever, from  enrolling  sailors  in  his  neutral  ports,  with 
the  exception  of  such  few  hands  as  are  necessary  for 
the  purpose  of  safely  navigating  the  vessel  to  the 
nearest  port  of  her  home  State.^ 

'  See  below,  §  347.  *  See  above,  §  33c. 
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(4)  A  neutral  must  prevent  belligerent  men-of- 
war  admitted  to  his  ports  or  maritime  belt  from 
taking  in  more  provisions  and  coal  than  are  necessary 
to  bring  them  safely  to  the  nearest  port  of  their 
home  State,  for  otherwise  he  would  enable  them  to 
cruise  on  the  Open  Sea  near  his  maritime  belt  for 
the  purpose  of  attacking  enemy  vessels.  And  it 
must  be  specially  observed  that  it  matters  not 
whether  the  man-of-war  concerned  intends  to  buy 
provisions  and  coal  on  land  or  to  take  them  in  from 
transport  vessels  which  accompany  or  meet  her  in 
neutral  waters. 

(5)  A  neutral  must  prevent  belligerent  men-of- 
war  admitted  into  his  ports  or  maritime  belt  from 
replenishing  with  ammunition  and  armaments,  and 
from  adding  to  their  armaments,  as  otherwise  he 
would  indirectly  assist  them  in  preparing  for  hos- 
tilities. And  it  matters  not  whether  the  ammuni- 
tion and  armaments  are  to  come  from  the  shore  or 
are  to  be  taken  in  from  transport  vessels. 

(6)  A  neutral  must  prevent  belligerent  men-of- 
war  admitted  into  his  ports  from  remaining  there 
longer  than  is  necessary  for  ordinary  and  legitimate 
purposes.^  It  cannot  be  said  that  the  rule  adopted 
in  1862  by  Great  Britain,  and  followed  by  some 
other  maritime  States,  not  to  allow  a  longer  stay 
than  twenty-four  hours,  is  a  rule  of  International 
Law.  It  is  left  to  the  consideration  of  neutrals  to 
adopt  any  rule  they  think  fit  as  long  as  the  admitted 
men-of-war  do  not  prolong  their  stay  for  any  other 
than  ordinary  and  legitimate  purposes.  But  a 
neutral  would  certainly  violate  his  duty  of  impar- 
tiality if  he  were  to  allow  belligerent  men-of-war 
to  winter  in  his   ports   or   to   stay   there   for   the 

>  See  below,  §  343. 
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purpose  of  waiting  for  other  vessels  of  the  fleet  or 
transports. 

This  rule  became  of  considerable  importance 
during  the  Russo-Japanese  War,  when  the  Russian 
Baltic  Fleet  was  on  the  way  to  the  Far  East. 
Admiral  Rozhdestventsky  is  said  to  have  stayed  in 
the  French  territorial  waters  of  Madagascar  from 
December  1904  till  March  1905,  for  the  purpose  of 
awaiting  and  joining  there  a  part  of  the  Baltic  Fleet 
that  had  set  out  at  a  later  date.  The  Press  Ukewise 
reported  a  prolonged  stay  by  parts  of  the  Baltic  Fleet 
during  April  1905  at  Kamranh  Bay  and  Hon-kohe 
Bay  in  French  Indo- China.  Provided  the  reported 
facts  be  true,  France  would  seem  to  have  violated 
her  duty  of  impartiality  by  not  preventing  such  an 
abuse  of  her  neutral  ports. 

§  334-  AVliereas  a  neutral  is  in  no  ^  wise  obliged  by 
his  duty  of  impartiality  to  prevent  his  subjects  from 
selling  armed  vessels  to  the  belligerents,  such  armed 
vessels  being  merely  contraband  of  war,  it  is  now 
getting  more  and  more  generally  recognised  that  his 
duty  of  impartiality  requires  him  to  prevent  his 
subjects  from  building,  fitting  out,  and  arming  to 
order  of  either  belligerent  vessels  intended  to  be  used 
as  men-of-war  or  privateers.  The  difference  between 
selling  armed  vessels  to  belligerents  on  the  one 
hand,  and  building  them  to  order  on  the  other  hand, 
is  usually  defined  in  the  following  way  : 

An  armed  ship,  being  contraband  of  war,  is  in  no 
wise  different  from  other  kinds  of  contraband,  pro- 
vided she  is  not  manned  in  a  neutral  port  so  that 
she  can  commit  hostilities  at  once  after  having 
reached  the  Open  Sea.  A  subject  of  a  neutral  who 
builds  an  armed  ship,  or  arms  a  merchantman  not 

*  See  below,  §§  350  and  397. 
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to  order  of  a  belligerent,  but  intending  to  sell  her  to 
a  belligerent,  does  not  differ  from  a  manufacturer  of 
arms  intending  to  sell  them  to  a  belligerent.  There 
is  nothing  to  prevent  a  neutral  from  allowing  his 
subjects  to  sell  armed  vessels,  and  to  deliver  them 
to  belligerents,  either  in  a  neutral  port  or  in  a  port 
of  the  belligerent.  In  the  case  of  the  "  La  Santissima 
Trinidad"!  (1822),  as  in  that  of  the  "Meteor"" 
(1866),  American  courts  have  recognised  this.^ 

On  the  other  hand,  if  a  subject  of  a  neutral  builds 
armed  ships  to  order  of  a  belligerent,  he  prepares 
the  means  of  naval  operations,  since  the  ships  on 
sailing  outside  the  territorial  waters  of  the  neutral 
and  taking  in  a  crew  and  ammunition  can  at  once 
commit  hostilities.  Thus,  through  carrying  out  the 
order  of  the  belligerent,  the  neutral  territory  con- 
cerned has  been  made  the  base  of  naval  operations. 
And  as  the  duty  of  impartiality  includes  the  obliga- 
tion of  the  neutral  to  prevent  either  belligerent  from 
making  neutral  territory  the  base  of  military  or  naval 
operations,  a  neutral  violates  his  neutrality  by  not 
preventing  his  subjects  from  carrying  out  an  order 
of  a  belligerent  for  the  building  and  fitting  out  of 
men-of-war. 

This  distinction,  although  perhaps  logically  correct, 
is  hair-splitting.  It  only  shows  the  necessity  that 
neutral  States  ought  ^  to  be  required  to  prevent  their 
subjects  from  supplying  arms,  ammunition,  and  the 
like,  to  belligerents.  But  so  long  as  this  progress  is 
not  made,  the  above  distinction  will  probably 
continue  to  be  drawn,  in  spite  of  its  hair-splitting 
character. 


'  7  Wheaton,  §  340.  »  See   Phillimore,  III.  §   151B, 

^  See   Wharton,   III.  §  396,  p.     and  Hall,  §  224. 
561.  '  See  below,  §  350. 
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The  §  335-     The  movement  for  recognition  of  the  fact 

bama'  ^^^^  ^^®  duty  of  impartiaUty  requires  a  neutral  to 
Jj^se,  and  prevent  his  subjects  from  building  and  fitting  out 
Euies  of  to  order  of  belligerents  vessels  intended  for  naval 
operations,  began  with  the  famous  case  of  the 
"  Alabama."  It  is  not  necessary  to  go  into  all  the 
details  ^  of  this  case.  It  suffices  to  say  that  in  1862, 
during  the  American  Civil  War,  the  attention  of 
the  British  Government  was  drawn  by  the  Govern- 
ment of  the  United  States  to  the  fact  that  a  vessel 
was  built  in  England  to  order  of  the  insurgents  for 
warlike  purposes.  This  vessel,  afterwards  called 
the  "Alabama,"  left  Liverpool  in  July  1862  unarmed, 
but  was  met  at  the  Azores  by  three  other  vessels, 
also  coming  from  England,  which  supplied  her  with 
guns  and  ammunition,  so  that  she  could  at  once 
begin  to  prey  upon  the  merchantmen  of  the  United 
States.  On  the  conclusion  of  the  Civil  War,  the 
United  States  claimed  damages  from  Great  Britain 
for  the  losses  sustained  by  her  merchant  marine 
through  the  operations  of  the  "  Alabama  "  and  other 
vessels  likewise  built  in  England.  Negotiations  went 
on  for  several  years,  and  finally  the  parties  entered, 
on  May  8,  187 1,  into  the  Treaty  of  Washington  ^  for 
the  purpose  of  having  their  diiference  settled  by 
arbitration,  five  arbitrators  to  be  nominated — one  to 
be  chosen  by  Great  Britain,  the  United  States,  Brazil, 
Italy,  and  Switzerland.  The  treaty  contained  three 
rules,  since  then  known  as  "  The  Three  Eules  of 
Washington,"  to  be  binding  upon  the  arbitrators, 
namely  : — 


^  See  Mountague  Bernard,  Neu- 
traJity  of  Great  Britain  during 
the  American  Civil  War  (1870) 
pp.  338-496;  Gefifcken,  Die  Ala- 
bama    Frage     (1872)  ;      Pradier- 


Fodere,  La  Question  de  I'Alabama 
(1872);   Caleb  Gushing,  Le  Traite 
de  "Washington  (1874) ;  Bluntschli 
in  R.L,  II.  (1870)  pp.  452-485. 
-  Martens,  N.R.G.,  XX.  p.  698. 
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"  A  neutral  Government  is  bound — 

"  First.  To  use  due  diligence  to  prevent  the  fitting 
out,  arming,  or  equipping  within  its  jurisdiction,  of 
any  vessel  which  it  has  reasonable  ground  to  believe 
is  intended  to  cruise  or  carry  on  war  against  a  Power 
with  which  it  is  at  peace,  and  also  to  use  like 
diligence  to  prevent  the  departure  from  its  jurisdic- 
tion of  any  vessel  intended  to  cruise  or  carry  on  war 
as  above,  such  vessel  having  been  specially  adapted 
in  whole  or  in  part,  within  such  jurisdiction,  to  war- 
like use. 

"  Secondly.  Not  to  permit  or  suffer  either  bellige- 
rent to  make  use  of  its  ports  or  waters  as  the  base  of 
naval  operations  against  the  other,  or  for  the  purpose 
of  the  renewal  or  augmentation  of  military  supplies 
or  arms,  or  the  recruitment  of  men. 

"  Thirdly.  To  exercise  due  diUgence  in  its  waters, 
and  as  to  all  persons  within  its  jurisdiction,  to  prevent 
any  violations  of  the  foregoing  obligations  and 
duties." 

In  consenting  that  these  rules  should  be  binding 
upon  the  arbitrators.  Great  Britain  declared  expressly 
that  in  spite  of  her  consent  she  maintained  that  these 
rules  were  not  recognised  rules  of  International  Law 
at  the  time  when  the  case  of  the  "  Alabama  "  occurred, 
and  the  treaty  contains  also  the  stipulation  that  the 
parties — 

"  Agree  to  observe  these  rules  as  between  them- 
selves in  future,  and  to  bring  them  to  the  knowledge 
of  other  Maritime  Powers,  and  to  invite  them  to 
accede  to  them." 

The  appointed  arbitrators  met  at  Geneva  in  1871, 
held  thirty-two  conferences  there,  and  gave  decision  ^ 

'  The  award  is  printed  in  its  full  extent  in  Phillimore,  III.  §  151, 
and  Wharton,  III.  §  420A. 
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on  September  14,  1872,  according  to  which  England 
had  to  pay  15,500,000  dollars  damages  to  the  United 
States, 

The  arbitrators  put  a  construction  upon  the  term 
due  diligence^  and  asserted  other  opinions  in  their 
decision  which  are  very  much  contested  and  to  which 
Great  Britain  never  consented.  Thus,  Great  Britain 
and  the  United  States,  although  they  agreed  upon 
the  three  rules,  do  not  at  all  agree  upon  the  inter- 
pretation thereof,  and  they  could,  therefore,  likewise 
not  agree  upon  the  contents  of  the  communication 
to  other  maritime  States  stipulated  by  the  Treaty  of 
Washington.  It  cannot,  therefore,  be  said  that  the 
Three  Rules  of  Washington  have  become  general 
rules  of  International  Law.  Nevertheless,  they  were 
the  starting-point  of  the  movement  for  the  general 
'recognition  of  the  fact  that  the  duty  of  impartiaUty 
obliges  neutrals  to  prevent  their  subjects  from  build- 


ing and  fitting  out   to  order  of  belligerents  vessels 
'  intended  for  warlike  purposes.- 

'  See  below,  §  363.  body   of    seven   nileg    emanating 

-  Attention  must  be  drawn  to  from  the  Three  Rules  of  Washing- 

the    fact    that    the    Institute    of  ton.       See    Annuaire,     I.    (1877) 

International  Law  in  1875,  ^^  its  p.  139. 

meeting  at  the  Hague,  adopted  a 
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IV 

Neutral  Asylum  to  Land  Forces  and  War 
Material 

Vattel,  III.  §§  132-133— Hall,  §§  226  and  230— Halleck,  II.  p.  150— 
Taylor,  §  621— Wharton,  III.  §  394— Bluntschli,  §§  774.  776~776a, 
785— Heffter,  §  149— Geffcken  in  Holtzendorff,  IV.  pp.  662-665— 
Ullmann,  §  164— Bonfils,  Nos.  1 461-1462— Rivier,  II,  pp.  395-398— 
Calvo,  IV.  §§  2668-2669— Fiore,  III.  Nos.  1576,  1582,  1583— 
Martens,  II.  §  133— Merignhac,  pp.  370-376— Pillet,  pp.  286-287 
— Kleen,  II.  §§  151-157— Holland,  War,  Nos.  101-106— Heilborn, 
"  Rechte  und  Pflichten  der  neutralen  Staaten  in  Bezug  auf  die  wiihr- 
end  des  Krieges  auf  ihr  Gebiet  iibertretenden  Angehorigen  einer 
Armee  und  das  dorthingebrachte  Kriegsmaterial  der  krieg- 
f iihrenden  Parteien  "  (1888),  pp.  12-83— Rolin-Jaequemyns  in  R.I., 
IIL  (187 1),  pp.  352-366. 

§  336.  Neutral  territory,  being  outside  the  region  On 
of  war/  offers  an  asylum  to  members  of  belligerent  Asylum  in 
forces,  to  the  subjects  of  the  belHgerents  and  their  general. 
property,  and  to  war  material  of  the  belligerents. 
Since,  according  to  the  present  rules  of  Inter- 
national Law,  the  duty  of  either  belligerent  to 
treat  neutrals  according  to  their  impartiality  must 
— the  case  of  extreme  necessity  for  self-preservation 
excepted — prevent  them  from  violating  the  territorial 
supremacy  of  neutrals,  enemy  persons  as  well  as 
enemy  goods  are  perfectly  safe  on  neutral  territory. 
It  is  true  that  neither  belligerent  has  a  right  to 
demand  such  asylum  for  his  subjects,  their  property, 
and  his  State  property  from  a  neutral."  But  he  has, 
on  the  other  hand,  no  right  either  to  demand  that  a 
neutral  refuse  such  asylum  to  the  enemy.  The 
territorial  supremacy  of  the  neutral  enables  him  to 

^  See  above,  §§  70  and  71.  to   vessels    in    distress   of  either 

^  The      generally      recognised  belligerent  is  an  exception  to  be 

usage    for    a    neutral     to     grant  discussed  below  in  §  344. 

temporary  hospitality  in  his  ports 
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use  his  discretion,  and  either  to  grant  or  to  refuse 
asylum.  However,  the  duty  of  impartiality  incumbent 
upon  him  must  induce  a  neutral  granting  asylum  to 
take  all  such  measures  as  are  necessary  to  prevent 
his  territory  from  being  used  as  a  base  of  hostile 
operations. 

Now,  neutral  territory  may  be  an  asylum,  first,  for 
private  enemy  property  ;  secondly,  for  public  enemy 
property,  especially  war  material,  cash,  and  pro- 
visions; thirdly,  for  private  subjects  of  the  enemy; 
fourthly,  for  enemy  land  forces  ;  and,  fifthly,  for 
enemy  naval  forces.  Details,  however,  need  only 
be  given  with  regard  to  asylum  to  land  forces,  war 
material,  and  naval  forces.  For  with  regard  to  private 
property  and  private  subjects  it  only  needs  mention 
that  private  war  material  brought  into  neutral  terri- 
tory stands  on  the  same  footing  as  public  war  material 
of  a  belligerent  brought  there,  and,  further,  that 
private  enemy  subjects  are  safe  on  neutral  territory 
even  if  they  are  claimed  by  a  belligerent  for  the 
committal  of  war  crimes. 

Only  asylum  to  land  forces  and  war  material 
will  be  discussed  here  in  §§  337-341,  asylum  to 
naval  forces  being  reserved  for  a  separate  discussion 
in  §§  342-348.  As  regards  asylum  to  land  forces, 
a  distinction  must  be  made  between  (i)  prisoners  of 
war,  (2)  single  fugitive  soldiers,  and  (3)  troops  or 
whole  armies  pursued  by  the  enemy  and  thereby 
induced  to  take  refuge  on  neutral  territory. 
Neutral  §  337-  Neutral  territory  is  an  asylum  to  prisoners 

and '  °^^  of  war  of  either  belligerent  in  so  far  as  they  become 
free  ipso  facto  by  their  coming  into  neutral  territory. 
And  it  matters  not  in  which  way  they  come  there, 
whether  they  escape  from  a  place  of  detention  and 
take  refuge  on  neutral  territory,  or  whether  they  are 


Prisoners 
of  War, 
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brought  as   prisoners  into  such  territory  by  enemy 
troops  who  themselves  take  refuge  there. ^ 

The  principle  that  prisoners  of  war  regain  their 
liberty  by  coming  into  neutral  territory  has  been 
generally  recognised  for  centuries.  An  illustration 
occurred  in  1558,  when  several  Turkish  and  Barbary 
captives  escaped  from  one  of  the  galleys  of  the 
Spanish  Armada  which  was  wrecked  near  Calais, 
and,  although  the  Spanish  Ambassador  claimed 
them,  France  considered  them  to  be  freed  by  the 
fact  of  their  coming  on  her  territory,  and  sent  them 
to  Constantinople.^  But  has  the  neutral  on  whose 
territory  a  prisoner  has  taken  refuge  the  duty  to 
retain  such  fugitives  and  thereby  prevent  them  from 
rejoining  the  enemy  army?  In  1870,  during  the 
Franco-German  War,  Belgium,  correctly  I  think, 
answered  the  question  in  the  affirmative,  and  retained 
a  French  non-commissioned  officer  who  had  been  a 
prisoner  in  Germany  and  had  escaped  into  Belgian 
territory  with  the  intention  of  rejoining  at  once  the 
French  forces.  Whereas  this  case  is  controverted,^ 
all  writers  agree  that  the  case  is  different  if  escaped 
prisoners  want  to  remain  on  the  neutral  territory. 
As  such  refugees  may  at  any  subsequent  time  wish 
to  rejoin  their  forces,  the  neutral  is  by  his  duty  of 
impartiality  obliged  to  take  adequate  measures  to 
prevent  it.  And  the  same  is  valid  regarding  prisoners 
who  have  been  brought  into  neutral  territory  by  enemy 
forces  taking  refuge  there  themselves.  Although  they 
are  thereby  free,  they  must  be  retained  and  comply 
with  such  measures  as  the  neutral  thinks  necessary 

*  The    case     of    prisoners    on  ^  The  question  is  controverted ; 

board    a    belligerent    man-of-war  see    Rolin-Jaequemyns    in    R.I., 

which   enters  a  neutral  port     is  IIL    (1871),  p.    556;   Bluntschli, 

different ;  see  below,  §  345.  §  n(i\  Heilborn,  Rechte,  pp.  32-34. 

-  See  Hall,  §  226,  p.  641,  note  i. 
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to  prevent  them  from  rejoining  their  forces.^  Again, 
the  case  must  be  mentioned  of  prisoners  being  trans- 
ported through  neutral  territory  with  the  consent  of 
the  neutral.  Such  prisoners  do  not  become  free  on 
entering  neutral  territory.  But  there  is  no  doubt 
that  the  neutral,  by  consenting  to  the  transport, 
violates  his  duty  of  impartiality,  because  such  trans- 
port is  equal  to  passage  of  troops  through  neutral 
territory.  Attention  must,  lastly,  be  drawn  to  the 
case  where  enemy  soldiers  are  amongst  the  wounded 
whom  a  belligerent  is  allowed  by  a  neutral  to  trans- 
port through  neutral  territory.  Such  wounded 
prisoners  become  free,  but  they  must,  according  to 
article  59  of  the  Hague  Eegulations,  be  guarded  by 
the  neutral  so  as  to  insure  their  not  taking  part 
again  in  the  military  operations. 

§  338.  A  neutral  can  grant  asylum  to  single 
soldiers  of  bellioerents  who  take  refuoe  on  his  terri- 
tory,  although  he  need  not  do  so  and  can  at  once 
send  them  back  to  the  place  they  came  from.  If  he 
grants  such  asylum,  his  duty  of  impartiality  obliges 
him  to  disarm  the  fugitives  and  to  take  such  measures 
as  are  necessary  to  prevent  them  from  rejoining  their 
forces.  But  it  must  be  emphasised  that  it  is  prac- 
tically impossible  for  a  neutral  to  be  so  watchful  as  to 
detect  every  single  fugitive  who  enters  his  territory. 
It  will  always  happen  that  such  fugitives  steal  into 
neutral  territory  and  leave  it  again  later  on  to  rejoin 
their  forces  without  the  neutral  being  responsible. 
And  a  neutral  must  actually  be  in  the  position  to 
retain   such   fugitives  to  incur  responsibility  for  not 


doing  so. 


Thus   Luxemburg,    during   the   Franco- 


'  This  is,  again,  a  moot    case,  cannot  be  retained  by  the  neutral 

Some   writers — see,  for   instance,  in   case   they   intend   at   once  to 

Heilborn,     Reehte,    pp.    51-52 —  leave  the  neutral  territory, 
assert  that  such  liberated  prisoners 
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German  War,  could  not  prevent  hundreds  of  French 
soldiers,  who  after  the  capitulation  of  Metz  fled  into 
her  territory,  from  rejoining  the  French  forces, 
because,  according  to  the  condition  ^  of  her  neutrali- 
sation, she  is  not  allowed  to  keep  an  army,  and  there- 
fore, in  contradistinction  to  Switzerland  and  Belgium, 
was  unable  to  mobilise  troops  for  the  purpose  of 
fulfilling  her  duty  of  impartiality. 

§  339-  C)n  occasions  during  war  large  bodies  of  Neutral 
troops,  or  even  a  whole  army,  are  obliged  to  cross  and"*""^^ 
the  neutral  frontier  for  the  purpose  of  escaping  ?|"gitive 
captivity.  A  neutral  need  not  permit  this,  and  can 
repulse  them  on  the  spot,  but  he  can  also  grant 
asylum.  It  is,  however,  obvious  that  the  presence 
of  such  troops  on  neutral  territory  is  a  danger  for 
the  other  party.  The  duty  of  impartiality  incumbent 
upon  a  neutral  obliges  him,  therefore,  to  disarm 
such  troops  at  once,  and  to  guard  them  so  as  to 
insure  their  not  again  performing  military  acts  during 
the  war  against  the  enemy.  Article  57  of  the  Hague 
Eegulations  enacts  now  : — "  A  neutral  who  receives 
in  his  territory  troops  belonging  to  the  belligerent 
armies  shall  detain  them,  if  possible,  at  some  distance 
from  the  theatre  of  war.  He  can  keep  them  in 
camps,  and  even  confine  them  in  fortresses  or 
localities  assigned  for  the  purpose.  He  shall  decide 
whether  officers  may  be  left  at  liberty  on  giving 
their  parole  that  they  will  not  leave  the  neutral 
territory  without  authorisation." 

It  is  usual  for  troops  who  are  not  actually  pursued 
by  the  enemy,  so  that  they  have  no  time  for  it,  to 
enter  through  their  commander  into  a  convention 
with  the  representative  of  the  neutral  concerned, 
stipulating  the  conditions  upon  which  they  cross  the 

*  See  i\bove,  vol.1.  §  100. 
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frontier  and  give  themselves  into  the  custody  of  the 
neutral.  Such  conventions  are  valid  without  needing 
ratification,  provided  they  contain  only  such  stipu- 
lations as  do  not  disagree  with  International  Law 
and  as  concern  only  the  requirements  of  the  case. 
Failing  such  a  convention,  article  58  of  the  Hague 
Convention  enacts  now  that  the  neutral  must  supply 
the  detained  troops  with  food,  clothing,  and  relief 
required  by  humanity,  the  expenses  to  be  paid  by 
the  home  State  at  the  conclusion  of  the  war. 

It  must  be  specially  observed  that,  although  the 
detained  troops  are  not  prisoners  of  war  captured 
by  the  neutral,  they  are  nevertheless  in  his  custody, 
and  therefore  under  his  disciplinary  power,  just  as 
prisoners  of  war  are  under  the  disciplinary  power  of 
the  State  which  keeps  them  in  captivity.  They  do 
not  enjoy  the  exterritoriality — see  above,  vol.  I.  §  445 
— due  to  armed  forces  abroad  because  they  are 
disarmed.  As  the  neutral  is  required  to  prevent 
them  from  escaping,  he  must  apply  stern  measures, 
and  he  can  punish  severely  every  member  of  the 
detained  force  who  attempts  to  frustrate  such 
measures  or  does  not  comply  with  the  disciplinary 
rules  regarding  order,  sanitation,  and  the  like. 

The  most  remarkable  instance  known  in  history 
is  the  asylum  granted  during  the  Franco-German 
War  by  Switzerland  to  a  French  army  of  85,cxxd 
men  with  10,000  horses  crossing  the  frontier  on 
February  i,  1871.^  France  had,  after  the  conclusion 
of  the  war,  to  pay  about  eleven  million  francs  for  the 
maintenance  of  this  army  in  Switzerland  during  the 
rest  of  the  war. 


'  See  the  Convention  regarding    General    Clinchant    in   Martens, 
this   asylum    between   the   Swiss     N.R.G.,  XIX.  p.  639. 
General  Herzog  and  the   French 
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§  340.  The  duty  of  impartiality  incumbent   upon  Neutral 
a  neutral  obliges  him  to  detain  in  the  same  way  as  ^^TS- 
soldiers  such  non-combatant  ^  members  of  belligerent  combatant 
forces  as  cross  his  frontier.     He  can,  however,  not  of  Beiii- 
retain  army  surgeons  and  other  non-combatants  who  lorces. 
are  privileged  according  to  article  2  of  the  Geneva 
Convention. 

§  341.  It  happens  during  war  that  war  material  Neutral 
belonging  to  one  of  the  belligerents  is  brought  into  Jn?war 
neutral  territory  for  the  purpose  of  saving  it  from  Material 
capture  by  the  enemy.     Such  war  material  may  be  gerents. 
brought  by  troops  crossing  the  neutral  frontier  for 
the   purpose   of  evading    captivity,    or   it   may   be 
purposely    sent   there   by   order   of  a   commander. 
Now,  a  neutral  is  not  at  all  obliged  to  admit  such 
material,  just  as  he  is  not  obliged  to  admit  soldiers 
of  belligerents.     But   if  he    admits   it,  his  duty  of 
impartiality  obliges  him  to  seize  and   detain   it  till 
after  the  conclusion  of  peace.    War  material  includes, 
besides  arms,  ammunition^  provisions,  horses,  means 
of  military  transport  such  as  carts  and  the  like,  and 
everything   else   that   belongs   to  the   equipment  of 
troops.     But  means  of  military  transport  belong  to 
war  material  only  so  far  as  they  are  the  property  of 
a  belligerent.     If  they   are   hired   or   requisitioned 
from  private  individuals,  they  cannot  be  detained  by 
the  neutral. 

It  likewise  happens  during  war  that  war  material 
originally  the  property  of  one  of  the  belligerents  but 
seized  and  appropriated  by  the  enemy  is  brought  by 
the  latter  into  neutral  territory.  Does  such  material, 
through  coming  into  neutral  territory,  become  free, 
and  must  it  be  restored  to  its  original  owner,  or 
must  it  be  retained  by  the  neutral  and  after  the  war 

^  See  Heilborn,  Rechte,  pp.  43-46. 
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he  restored  to  the  belligerent  who  brought  it  into  the 
neutral  territory  ?  In  analogy  with  prisoners  of  war 
who  become  free  through  being  brought  i^to  neutral 
territory,  it  is  maintainecP  that  such  war  material 
becomes  free  and  must  be  restored  to  its  original 
owner.  To  this,  however,  I  cannot  agree.  Since 
war  material  becomes  through  seizure  by  the  enemy 
his  property  and  remains  his  property  unless  the  other 
party  re-seizes  and  thereby  re-appropriates  it,  there 
is  no  reason  for  its  falling  back  into  the  property  of 
its  original  owner  upon  transportation  into  neutral 
territory.^ 


Asylum 
to  Naval 
Forces  in 
Contra- 
distinc- 
tion to 
Asylum 
to  Land 
Forces. 


Neutral  Asylum  to  Naval  Forces 

Vattel,  III.  §  132— HaU,  §  231— Twiss,  11. §  222— Halleck,  11.  p.  i Si- 
Taylor,  §§635,  636,  640 — "Wharton,  III.  §  394 — Wheaton,  §  434 — 
Bluntschli,  §§  775-776B — Heffter,  §  149 — Geffcken  in  Holtzendorff, 
IV.  pp.  665-667,  674 — Ullmann,  §  164 — Bonfils,  No.  1463 — Rivier, 
II.  p.  405— Calvo,  IV.  §§  2669-2684 — Fiore,  III.  Nos.  1576-1581, 
1584 — Martens,  11.  §  133 — Kleen,  11.  §  155— Pillet,  pp.  305-307— 
Perels,  §  39,  p.  231 — Testa,  pp.  173-187 — Dupuis,  Nos.  308-314 — 
Ortolan,  11,  pp.  247-291 — Hautefeuille,  I.  pp.  344-405 — Bajer  in 
R.I.,  2nd  ser.,  II.  (1900),  pp.  242-244 — Lapradelle  in  E.G.,  XL 
(1904),  p.  531. 

§  342.  Whereas  asylum  granted  to  land  forces  and 
single  members  of  them  by  a  neutral  is  conditioned 
by  the  obligation  of  the  neutral  to  disarm  such  forces 
and  to  detain  them  for  the  purpose  of  preventing 
them  from  partaking  in  further  military  operations, 
a  neutral  can  grant  asylum  to  men-of-war  of  belli- 

■^  See  Hall,  §  226.  material   brought   into   his   terri- 

-  See  Heilborn,  Rechte,  p.  60.  tory  for  expenses  incurred  for  the 

Heilborn    (pp.    61-65)    ^.Iso    dis-  maintenance   of   detained    troops 

cusses    the    question    whether    a  belonging  to  the  ov.ner  of  the  war 

neutral  can  claim  a  lien  over  war  material. 
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gereiits  without  being  obliged  to  disarm  and  detain 
them.^  The  reason  is  that  the  sea  is  considered  an 
international  highway,  that  the  ports  of  all  nations 
serve  more  or  less  the  interests  of  international  traffic 
on  the  sea,  and  that  the  conditions  of  navigation 
make  a  certain  hospitality  of  ports  to  vessels  of  all 
nations  a  necessity.  Thus  the  rules  of  International 
Law  regarding  asylum  of  neutral  ports  to  men-of-war 
of  belligerents  have  developed  on  somewhat  different 
lines  from  the  rules  regarding  asylum  to  land  forces. 
But  the  rule,  that  the  duty  of  impartiality  incumbent 
upon  a  neutral  must  prevent  him  from  allowing 
belligerents  to  use  his  territory  as  a  base  of  operations 
of  war,  is  nevertheless  valid  regarding  asylum  granted 
to  their  men-of-war. 

§  343.  Although    a  neutral  can  grant  asylum  to  Neutral 
beUigerent  men-of-war  in  his  ports,  he  has  no  duty  to  fo^Navai 
do  so.     He  can  prohibit  all  belligerent  men-of-war  ^^ovce? 

„  •  11  V  •  111  ,  Optional. 

irom  entermg  ail  Ins  ports,  whether  these  vessels  are 
pursued  by  the  enemy  or  desire  to  enter  for  other 
reasons.  However,  his  duty  of  impartiality  must 
prevent  him  from  denying  to  the  one  party  \vhat 
he  grants  to  the  other.  And  he  can,  therefore,  not 
allow  entry  to  men-of-war  of  one  belligerent  without 
giving  the  same  permission  to  men-of-war  of  the  other 
belligerent.  Neutrals  as  a  rule  admit  men-of-war  of 
both  parties,  but  they  frequently  exclude  all  men- 
of-war  of  both  parties  from  entering  certain  ports. 
Thus  Austria  proliibited  during  the  Crimean  War  all 
belligerent  men-of-war  from  entering  the  port  of 
Cattaro.  Thus,  further.  Great  Britain  prohibited 
during  the  American   Civil   War   the  access  of  all 

^  See,  however,  below,  §   347,   concerning   the    tibuse    of  asylum, 
which  must  be  prohibited. 

VOL.  II,  B  ii 
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belligerent  men-of-war  to  the  ports  of  the  Bahama 
Islands,  the  case  of  stress  of  weather  excepted. 

That,  although  a  neutral  is  not  prevented  from 
granting  asylum  to  belhgerent  men-of-war,  they  can 
be  allowed  to  remain  for  a  short  time  only  in  neutral 
ports  will  be  remembered.  For  it  was  stated  above  in 
§  333  (6)  ^^^^^  ^^^  ^^^^y  ^^  impartiality  must  prevent 
a  neutral  from  allowing  belligerent  men-of-war  to  be 
stationed  in  neutral  ports. 
Asylum  §  344.  To  the  rule  that  a  neutral  need  not  admit 

FofceHn  uieu-of-war  of  the  belligerents  to  neutral  ports  there 
Distress,  jg  j-^q  exceptiou  in  strict  law.  However,  there  is  an 
international  usage  that  belligerent  men-of-war  in 
distress  should  never  be  prevented  from  making  for 
the  nearest  port.  In  accordance  with  this  usage 
vessels  in  distress  have  always  been  allowed  entry 
even  to  such  neutral  ports  as  were  totally  closed  to 
belligerent  men-of-war.  There  are  even  instances 
known  of  belligerent  men-of-war  in  distress  having 
asked  for  and  been  granted  asylum  by  the  enemy  in 
an  enemy  port.^ 
Eiteni-  §  345-  The  exterritoriality,  which  according  to  a 

of"iei?  universally  recognised  rule  of  International  Law  men- 
of  War  of-war  must  enjoy  -  in  foreign  ports,  obtains  even  in 
Asyiurn.  time  of  War  during  their  stay  in  neutral  ports.  There- 
fore, prisoners  of  war  on  board  do  not  become  free 
by  coming  into  the  neutral  territory  ^  as  long  as  they 
are  not  on  shore,  nor  do  prizes  brought  into  neutral 
ports  by  belligerents.  On  the  other  hand,  belligerent 
men-of-war  are  expected  to  comply  with  all  orders 
which  the  neutral  makes  for  the  purpose  of  prevent- 
ing them  from  making  his  ports  the  base  of  their 
operations  of  war,  as,  for  instance,  with  the  order 

'  See  above,  §  189.  -  See  above,  vol.  I.  §  450. 

-  See  above,  §  3;i7. 


NEUTRAL   ASYLUM   TO  NAVAL  FORCES         37 1 

not  to  leave  the  ports  at  the  same  time  as  vessels  of  the 
other  belUgerent.  And  if  they  do  not  comply  volun- 
tarily, they  can  be  made  to  do  it  through  application 
of  force,  for  a  neutral  has  the  duty  to  prevent  by  all 
means  at  hand  the  abuse  of  the  asylum  granted. 

In  case — see  below,  §  347  (3  and  4) — a  vessel 
is  granted  an  asylum  for  the  whole  time  of  the  war, 
and  is,  therefore,  dismantled,  she  loses  the  character 
of  a  man-of-war,  no  longer  enjoys  the  privilege  of  ex- 
territoriality— see  above,  vol.  I.  §  450 — due  to  men- 
of-war  in  foreign  waters,  and  prisoners  on  board 
become  free,  although  they  must  be  detained  by  the 
neutral  concerned. 

§  346.  A  belligerent  man-of-war,  to  which  asylum  Facilities 
is  granted  in  a  neutral  port,  is  not  only  not  disarmed  of.\va" 
and  detained,  but  facilities  may  even  be  rendered  to  <i""ng 

.  *^  Asylum. 

her  as  regards  slight  repairs,  and  the  supply  of 
provisions  and  coal.  However,  a  neutral  may  only 
allow  small  repairs  of  the  vessel  herself  and  not  of 
her  armaments  ;  ^  for  he  would  render  assistance  to 
one  of  the  belligerents,  to  the  detriment  of  the  other, 
if  he  were  to  allow  the  damaged  armaments  of  a 
belligerent  man-of-war  to  be  repaired  in  a  neutral 
port.  And,  further,  a  neutral  may  only  allow  such 
an  amount  of  provisions  and  coal  to  a  belligerent 
man-of-war  in  neutral  ports  as  is  necessary  for  her 
safe  navigation  to  the  nearest  port  of  her  home 
State ;  -  for,  if  he  did  otherwise,  he  would  allow  the 
belligerent  to  use  the  neutral  ports  as  a  base  for 
operations  of  war.  And,  lastly,  a  neutral  may  allow  a 
belligerent  man-of-war  in  neutral  ports  to  enrol  only 
so  small  a  number  of  sailors  as  is  necessary  to  navigate 
her  safely  to  the  nearest  port  of  her  home  State.^ 

'  See    above,    §    333    (5),   and         -  See  above,  §  333  (4). 
below,  §  347  (3)-  ^  See  above,  §§  330  and  333  (3). 
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Abuse  of         §  347.  It   would  be  easy   for  belligerent  men-of- 
be  pnT  *°  ^"^"^-r   to   which   asylum   is  granted  in  neutral  ports 
hibited.      ^^q  abuse   it   if  the   neutrals  were    not   required   to 
prohibit  such  abuse. 

(i)  A  belligerent  man-of-war  may  first  abuse 
asylum  by  ascertaining  whether  and  what  kind  of 
enemy  vessels  are  in  the  same  neutral  port,  accom- 
panying them  when  they  leave,  and  attacking  them 
immediately  they  reach  the  Open  Sea.  To  prevent 
such  abuse,  several  neutral  States  in  the  eighteenth 
century  made  an  arrangement  that,  if  belligerent 
men-of-war  or  privateers  met  with  enemy  vessels  in 
the  same  neutral  port,  they  were  not  to  be  allowed 
to  leave  together,  but  an  interval  of  twenty-four 
hours  must  elapse  between  the  saihng  of  the 
vessels.  During  the  nineteenth  century  the  so- 
called  twenty-four  hours'  rule  has  been  enforced  by 
the  majority  of  States.  As  International  Law  stands 
at  present,  and  as  the  duty  of  impartiality  incumbent 
upon  neutrals  is  now  looked  upon,  a  neutral  would 
certainly  be  considered  to  have  violated  this  duty 
if  he  regularly  allowed  the  simultaneous  sailing  of 
belligerent  men-of-war  and  enemy  vessels  from  his 
ports,  with  the  consequence  that  the  latter  are 
captured  by  the  former  as  soon  as  they  reach  the 
Open  Sea.  On  the  other  hand,  however,  it  cannot 
be  asserted  that  the  twenty -four  hours'  rule  is  a  rule 
of  International  Law,  and  that  every  neutral  has  to 
enforce  it.  For  nothing  prevents  a  neutral  from 
making  other  arrangements  for  the  purpose  of  avoid- 
ing an  abuse  of  asylum  on  the  part  of  belligerent 
men-of-war;  for  instance,  making  the  commanders 
promise  not  to  attack  any  enemy  vessels  starting 
simultaneously  with  themselves.^ 

^  See  above,  i'  ^^^  ^2),  and  Hall,  i"  231,  p.  651. 
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(2)  Asylum  may,  secondly,  be  abused  for  the 
purpose  of  waiting  for  other  vessels  of  the  same  fleet, 
of  wintering  in  a  port,  and  the  like.  It  seems  to  be 
beyond  doubt  that  neutrals  must  prohibit  this  abuse 
by  ordering  such  belligerent  men-of-war  to  leave  the 
neutral  ports.  Several  maritime  States,  following  the 
example  started  by  Great  Britain  in  1862,^  adopted  the 
rule  not  to  allow  a  belligerent  man-of-war  to  stay  in 
their  neutral  ports  for  longer  than  twenty-four  hours,^ 
except  in  the  case  of  stress  of  weather  and  the  like. 
Other  States,  such  as  France,  do  not  object  to  a  more 
prolonged  stay  of  belligerent  men-of-war  in  their 
ports,  but  they  ought  certainly  not  to  allow  them  to 
abuse  the  asylum. 

(3)  Asylum  may,  thirdly,  be  abused  for  the  pur- 
pose of  repairing  a  belligerent  man-of-war  which  has 
become  unseaworthy.  Although — as  was  seated 
above  in  §  346 — small  repairs  are  allowed,  a  neutral 
would  violate  his  duty  of  impartiality  by  allowing 
repairs  making  good  the  unseaworthiness  of  a 
belligerent  man-of-war.  During  the  Eusso-Japanese 
War  this  was  generally  recognised,  and  the  Eussian 
men-of-war  "  Askold  "  and  "  Grossovoi  "  in  Shanghai, 
the  "  Diana "  in  Saigon,  and  the  "  Lena "  in  San 
Francisco  had  therefore  to  be  disarmed  and  detained. 
The  crews  of  these  vessels  had  likewise  to  be  detained 
for  the  time  of  the  war. 

(4)  Asylum  may,  lastly,  be  abused  for  the  purpose 
of  escaping  from  attack  and  capture.  Neutral 
territorial  waters  are  in  fact  an  asylum  for  men-of- 
war  which  are  pursued  by  the  enemy,  but,  since 
nowadays  a  right  of  pursuit  into  neutral  waters, 
as  asserted  by  Bynkershoek,^  is  no  longer  recognised, 

'  See  Hall,  §  231,  p.  653.  ^  Quaest.  jur.  publ.  I.  c.  8.     See 

-  See  above,  §  333  (6).  also  above,  §  288,  p.  306. 
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it  would  be  an  abuse  of  asylum  if  the  escaped  vessel 
could  make  a  prolonged  stay  in  the  neutral  waters. 
A  neutral  who  would  allow  such  abuse  of  asylum 
would  violate  his  duty  of  impartiality,  for  he  would 
assist  one  of  the  belligerents  to  the  disadvantage  of 
the  other. ^  Therefore,  when  after  the  battle  off 
Port  Arthur  in  August  1904  the  Eussian  battleship 
"  Cesarewitch,"  the  cruiser  "  Novik,"  and  three 
destroyers  escaped,  and  took  refuge  in  the  German 
port  of  Tsing-Tau  in  Kiao-Chau,  the  "Novik," 
which  was  uninjured,  had  to  leave  the  port  after  a 
few  hours, ^  whereas  the  other  vessels,  which  were 
too  damaged  to  leave  the  port,  were  disarmed  and, 
together  with  their  crews,  detained  till  the  conclu- 
sion of  peace.  And  when,  at  the  end  of  May  1905, 
after  the  battle  of  Tsu  Shima,  three  injured  Russian 
men-of-war,  the  "  Aurora,"  "  Oleg,"  and  "  Jemchug," 
escaped  into  the  harbour  of  Manila,  the  United 
States  of  America  ordered  them  to  be  disarmed  and, 
together  with  their  crews,  to  be  detained  during  the 
war. 

^  It  was  only  during  the  Russo-         -  This  case  marks  the  difference 

Japanese  War    in  1904  that  this  between  the  duties  of  neutrals  as 

was  generally  recognised.     Up  to  regards      asylum    to     land     and 

that  event  it  was  still  a  contro-  naval      forces.      Whereas      land 

verted  question  whether  a  neutral  forces   crossing  neutral   frontiers 

is  obliged  either  to  dismiss  or  to  must  either  be  at   once  repulsed 

disarm  and  detain   such  men-of-  or   retained,  men-of-war   can    be 

war  as  had  fled  into  his  ports  for  granted  the  right  to  stay  for  some 

the  purpose  of  escaping  attack  and  limited       time      within     neutral 

capture.     See  Hall,  §  231,  p.  651,  harbours  and  to  leave  afterwards 

and  Perels,  §  39,  p.  213,  in  contra-  unhindered;    see   above,    §    342. 

distinction    to    Fiore,     III.    No.  The  supply  of  a  small  quantity  of 

1578.       The   "R^glement   sur   le  coal  to  the  "  Novik  "  in  Tsing-Tau 

regime   legal   des   navires    et    de  was   criticised  by  writers   in   the 

leurs    equipages    dans    les   ports  Press,     but    unjustly.      For — see 

etrangers,"  adopted  by  the  Insti-  above,  §  346 — a  neutral  can  allow 

tute  of  International  Law  in  1898  a   belligerent   man-of-war  in  his 

at  its  meeting  at  the  Hague — see  port  to  take  in  so  much  coal  as  is 

Aimuaire,  XVII.  (1898),  p.  273 —  necessary  to  navigate  her  to  her 

answers  (article  42)  the  question  nearest  home  port, 
in  the  affirmative. 
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§  348.  It  happens  during  war  that  neutral  men-of-  Neutral 
war  pick  up  and  save  from  drowning  the  soldiers  and  wa"af  e 
sailors  of  belligerent  men-of-war  sunk  by  the  enemy,  Asylum 
or  that  they  take  belligerent  marines  on  board  for 
other  reasons.     Such   neutral  men-of-war  being  an 
asylum  for  the  r  escued   marines,  the  question  has 
arisen  whether  such  rescued  marines  must  be  given 
up  to  the  enemy,  or  must  be  retained  during  the  war, 
or  can  be  brought  to  their  home  country.     In  analogy 
with  the  case  where  a  neutral  admits  soldiers  or  war 
material   of  the  belligerents  into  his  territory,^  the 
rule  ought  to  be  that  such  rescued  marines  must  be 
detained  during  the   war.     Two  cases  are  on  record 
which  illustrate  this  matter. 

(i)  At  the  beginning  of  the  Chino- Japanese  War, 
on  July  25, 1894,  s-fter  the  Japanese  cruiser  "  Naniwa  " 
had  sunk  the  British  ship  "  Kowching,"  which  served 
as  transport  carrying  Chinese  troops,^  forty-five 
Chinese  soldiers  who  clung  to  the  mast  of  the  sinking 
ship  were  rescued  by  the  French  gunboat  "  Lion " 
and  brought  to  the  Korean  harbour  of  Chemulpo. 
Hundreds  of  others  saved  themselves  on  some  islands 
near  the  spot  where  the  incident  occurred,  and  1 20  of 
these  were  taken  in  by  the  German  man-of-war 
"  Etis "  and  brought  back  to  the  Chinese  port  of 
Tientsin.^ 

(2)  At  the  beginning  of  the  Eusso-Japanese  War, 
on  February  9,  1904,  after  the  Eussian  cruisers 
"  Yariag  "  and  "  Korietz  "  had  accepted  the  challenge  * 
of  a  Japanese  fleet,  fought  a  battle  outside  the 
harbour  of  Chemulpo,  and  returned,  crowded  with 
wounded,  to  Chemulpo,  the  British  cruiser  "  Talbot  " 

^  See  above,  §§  338-341.  Chino  -  Japanese      War      (1899), 

^  See  above,  §  88.  pp.  36  and  51. 

'  See  Takahashi,   Cases  on  In-        ■*  See  above,  §  320  (i). 

ternational     Law      during  the 
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the  American  "  Vicksburg,"  the  French  "  Pascal,"  and 
the  ItaUan  "  Elba  "  received  large  numbers  of  the 
crews  of  the  disabled  Russian  cruisers.  The  Japanese 
demanded  that  the  neutral  ships  should  give  up  the 
rescued  men  as  prisoners  of  war,  but  the  neutral 
commanders  demurred,  and  an  arrangement  was 
made  according  to  which  the  rescued  men  were 
handed  over  to  the  Russians  under  the  condition  that 
they  should  not  take  part  in  hostilities  during  the 
war.^ 


VI 

'  Supplies  and  Loans  to  Belligerents 

Vattel,  III.  §  no— Hall,  §§  216-217 — Lawrence,  §  254 — Phillimore, 
III.  §  151 — Twiss,  II.  §  227— Halleclc,  II.  p.  163-  Taylor,  §§  622- 
625— Walker,  §  67 — Wharton,  III.  §§  390-391 — Bhmtschli,  §§  765- 
768— Heffter,  §  148 — Geffcken  in  Holtzendorff,  IV.  pp.  687-700  — 
Ullmann,§§  164-165 — Bonfils,  Nos.  1471-1474 — Rivier,  II.  pp.  385- 
411— Calvo,  IV.  §§  2624-2630 — Fiore,  III.  Nos.  1559-1563 — 
Martens,  II.  §  134 — Kleen,  I.  §5  66-69,  96-97 — Merignhac,  pp.  360- 
364 — Pillet,  pp.  289-293 — Dupuis,  Nos.  317-319. 

Supply  on  §  349-  The  duty  of  impartiality  must  prevent  a 
NmitSs^*  neutral  from  supplying  belligerents  with  arms, 
ammunition,  vessels,"  and  military  provisions.  And 
it  matters  not  whether  such  supply  takes  place  for 
money  or  gratuitously.  A  neutral  who  sells  arms 
and  ammunition  to  a  belligerent  at  a  profit  violates 
his  duty  of  impartiality  as  well  as  another  who 
transfers  such  arms  and  ammunition  to  a  belligerent 
as  a  present.  This  is  generally  recognised  in  theory 
and  practice  as  far  as  direct  transactions  regarding 
such  supply  between  belligerents  and   neutrals   are 

'  See  Lawi'ence,  War,  pp.  63-     the    sale    of   vessels   by   German 
75.  steam-ship   companies  to   Russia 

^  See  above,  §  321,  concerning     during  the  Russo-Japanese  War. 
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concerned.  Different,  however,  is  the  case  where 
a  neutral  does  not  directly  and  knowingly  deal  with 
a  belligerent,  although  he  may,  or  ought  to,  be 
aware  that  indirectly  he  is  supplying  a  belligerent. 
Different  States  have  during  neutrality  taken  up  a 
different  attitude  regarding  this  case.  Thus  in  1825, 
during  the  War  of  Independence  which  the  Spanish 
South  American  Colonies  waged  against  their  mother 
country,  the  Swedish  Government  sold  three  old 
men-of-war,  the  "  Forsigtigheten,"  "  Euridice,"  and 
"  Camille"  to  two  merchants,  who  on  their  part  sold 
them  to  English  merchants,  representatives  of  the 
Government  of  the  Mexican  insurgents.  When 
Spain  complained,  Sweden  rescinded  the  contract.^ 
Further,  the  British  Government  in  1863,  during  the 
American  Civil  War,  after  selling  an  old  gunboat,  the 
"  Victor,"  to  a  private  purchaser  and  subsequently 
finding  that  the  agents  of  the  Confederate  States  had 
got  hold  of  her,  gave  the  order  that  during  the  war 
no  more  Government  ships  should  be  sold.^  On  the 
other  hand,  the  Government  of  the  United  States  of 
America,  in  pursuance  of  an  Act  passed  by  Congress 
in  1868  for  the  sale  of  arms  which  the  end  of  the 
Civil  War  had  rendered  superfluous,  sold  in  1870, 
notwithstanding  the  Franco-German  War,  thousands 
of  arms  and  other  war  material  which  were  shipped 
to  France.^ 

§  350.  In  contradistinction  to  supply  to  belli-  Supply  on 
gerents  by  neutrals,  such  supply  by  subjects  of  subfed,s° 
neutrals  is  lawful,  and    neutrals   are,  therefore,  not  °^   ^  , 

'  ^  ...  Neutrals, 

obliged  according  to  their  duty  of  impartiality  to  pre- 
vent such  supply.  Consequently,  when  in  August 
1870,   during    the    Franco-German   War,    Germany 

'  See  Martens,  Causes  Celebres,        -  See  Lawrence,  §  254. 
V.  pp.  229-254.  ^  See  Wharton,  III.  §  391. 
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lodged  complaints  with  the  British  Government 
for  not  prohibiting  its  subjects  from  supplying 
arms  and  ammunition  to  the  French  Government, 
Great  Britain  correctly  replied  that  she  was  by 
International  Law  not  under  the  obligation  to  pre- 
vent her  subjects  from  committing  such  acts.  Of 
course,  such  neutral  as  is  anxious  to  avoid  all  con- 
troversy and  friction  may  by  his  Municipal  Law 
order  his  subjects  to  abstain  from  such  acts,  as  for 
instance  Switzerland  and  Belgium  did  during  the 
Franco-German  War.  But  such  injunctions  arise 
from  political  prudence,  and  not  from  any  obligation 
imposed  by  International  Law.  The  endeavour  to 
make  a  distinction  between  supply  in  single  cases 
and  on  a  small  scale  on  the  one  hand,  and,  on  the 
other,  supply  on  a  large  scale,  and  to  consider  only 
the  former  lawful,^  has  neither  in  theory  nor  in 
practice  found  recognition.  As  International  Law 
stands,  belligerents  can  make  use  of  visit,  search, 
and  seizure  to  protect  themselves  against  conveyance 
of  contraband  by  sea  to  the  enemy  by  subjects  of 
neutrals.  But  as  far  as  their  neutral  home  State  is 
concerned,  such  subjects  can,  at  the  risk  of  having 
their  property  seized  during  such  conveyance,  supply 
either  belligerent  with  any  amount  of  arms,  ammuni- 
tion, coals,  provisions,  and  even  with  armed  ships,^ 
provided  always  that  they  deal  with  the  belligerents 
in  the  ordinary  way  of  commerce.  The  case  is 
different  if  there  is  no  ordinary  commerce  with 
a  belligerent  Government  and  if  subjects  of  neutrals 
supply  directly  a  belligerent  army  or  navy,  or 
parts  of  them.  If,  for  instance,  a  belligerent  fleet 
is  cruising  outside  the  maritime  belt   of  a  neutral, 

^  See  Bluntschli,  §  766. 

*  See  above,  §  334,  and  below,  §  397. 
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the  latter  must  prevent  vessels  of  his  subjects  from 
bringing  coal,  arras,  ammunition,  and  provisions  to 
that  fleet,  for  otherwise  he  would  allow  the  belligerent 
to  make  use  of  neutral  resources  for  naval  operations.^ 
But  he  need  not  prevent  vessels  of  his  subjects  from 
bringing  coal,  arms,  animunition,  and  provisions  to 
belligerent  ports,  although  the  supply  is  destined  for 
the  navy  and  the  army  of  the  belligerent.  He  need 
not  prevent  belligerent  merchantmen  from  coming 
into  his  ports  and  carrying  arms  and  the  like  bought 
from  his  subjects  over  to  the  ports  of  their  home 
State.  And  he  need  not  prevent  vessels  of  his  sub- 
jects from  following  a  belligerent  fleet  and  supplying 
it  en  route  ^  with  coal,  ammunition,  provisions,  and 
the  like,  provided  such  supply  does  not  take  place 
in  the  neutral  maritime  belt. 

There  is  no  doubt  that,  as  the  law  stands  at 
present,  neutrals  need  not  prevent  their  subjects  from 
supplying  belligerents  with  arms  and  ammunition. 
Yet  there  is,  on  the  other  hand,  no  doubt  either  that 
such  supply  is  apt  to  prolong  a  war  which  other- 
wise would  come  to  an  end  at  an  earlier  date.  But 
it  will  take  a  long  time,  if  ever,  before  it  will  be 
made  a  duty  for  neutrals  to  prevent  such  supply  as 
far  as  is  in  their  power,  and  to  punish  such  of  their 
subjects  as  engage  in  it.  The  profit  derived  from 
such  supply  being  enormous,  the  members  of  the 
Family  of  Nations  are  not  inclined  to  cripple  the 
trade  of  their  subjects  by  preventing  it.  And  belli- 
gerents want  to  have  the  opportunity  of  replenishing 
with  arms  and  ammunition  if  they  run  short  of 
them  during  war.  The  question  is  merely  one  of 
the  standard  of  public  morality.^     If  this  standard 

'  See  above,  §  333  (4).       ^  geg  above,  §  31 1,  p.  331,  note  i. 
*  See  above,  vol.  I.  §  51  (5),  p.  75. 
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rises,  and  it  becomes  the  conviction  of  the  world 
at  large  that  supply  of  arms  and  ammunition  by 
subjects  of  neutrals  is  apt  to  lengthen  wars,  the 
rule  will  appear  that  neutrals  must  prevent  such 
supply. 

§  351.  His  duty  of  impartiality  must  prevent  a 
neutral  from  ffrantinoj  a  loan  to  either  belli«'erent. 
Vattel's  (III.  §  1 10)  distinction  between  whether  such 
loans  are  granted  on  interest  or  not,  and  his  assertion 
that  loans  on  the  part  of  neutrals  are  lawful  if 
they  are  granted  on  interest  with  the  pure  intention 
of  making  money,  have  not  found  favour  with  other 
writers.  Nor  do  I  know  any  instance  of  such  loan 
on  interest  having  occurred  during  the  nineteenth 
century. 

What  is  valid  regarding  a  loan  is  all  the  more 
valid  regarding  subsidies  in  money  granted  to  a 
belligerent  on  the  part  of  a  neutral.  Through  the 
granting  of  subsidies  a  neutral  becomes  the  ally  of 
the  belligerent  in  a  similar  way  as  by  furnishing  him 
with  a  number  of  troops.^ 

§  352.  It  is  a  moot  point  in  the  theory  of  Inter- 
national Law  whether  a  neutral  is  obliged  by  his  duty 
of  impartiality  to  prevent  his  subjects  from  granting 
subsidies  and  loans  to  belligerents  for  the  purpose  of 
enabling  them  to  continue  the  war.  Several  writers  " 
maintain  either  that  a  neutral  is  obliged  to  prevent 
such  loans  and  subsidies  altogether,  or  at  least  that 


'  See  above,  §§  305,  306,  321. 

-  See  Phillimore,  III.  §  151  ; 
Bluntschli,  §  76S  ;  Heffter,  §  148  ; 
Kleen,  I.  §  68.  The  case  of  De 
Wutz  V.  Hendricks  (9  Moore,  586) 
quoted  by  Phillimore  in  support 
of  his  assertion  that  neutrals  must 
prevent  their  subjects  from  sub- 
scribing for  a  loan  for  belligerents, 
is    not    decisive,    for  Lord    Chief 


Justice  Best  only  declared  "  that 
it  was  contrary  to  the  Law  of 
Nations  for  persons  residing  in  this 
country  to  enter  into  any  agree- 
ments to  raise  money  by  way  of 
a  loan  for  the  purpose  of  support- 
ing stibjects  of  a  foreign  State 
in  armn  against  a  Government  in 
alliance  ivith  our  own. 
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he  must  prohibit  a  public  subscription  on  neutral 
territory  for  such  loans  and  subsidies.  On  the  other 
hand,  the  number  of  writers  is  constantly  growing 
who  maintain  that,  since  money  is  just  as  much  an 
article  of  commerce  as  goods,  a  neutral  is  in  no  wise 
obliged  to  prevent  on  his  territory  public  subscrip- 
tion on  the  part  of  his  subjects  for  loans  to  the 
belligerents.  In  contradistinction  to  the  theory  of 
International  Law,  the  practice  of  the  States  has 
beyond  doubt  established  the  fact  that  neutrals 
need  not  prevent  the  subscription  for  loans  to  belli- 
gerents on  their  territory.  Thus  in  1854,  during  the 
Crimean  War,  France  in  vain  protested  against  a 
Russian  loan  being  brought  out  in  Amsterdam, 
Berlin,  and  Hamburg.  In  1870,  during  the  Franco- 
German  War,  a  French  loan  was  brought  out  in 
London.  In  1877,  during  the  Russo-Turkish  War, 
no  neutral  prevented  his  subjects  from  subscribing 
for  the  Russian  loan.  Again,  in  1904,  during  the 
Russo-Japanese  War,  Japanese  loans  came  out  in 
London  and  Berlin,  and  Russian  loans  in  Paris  and 
Berlin. 

But  matters  differ  in  regard  to  subsidies  to 
belligerents  on  the  part  of  subjects  of  neutrals.  A 
neutral  is  indeed  not  obliged  to  prevent  individual 
subjects  from  granting  subsidies  to  belligerents,  just 
as  he  is  not  obliged  to  prevent  them  from  enlisting 
with  either  belligerent.  But  if  he  were  to  allow  on 
his  territory  a  public  appeal  for  subscriptions  for 
such  subsidy,  he  would  certainly  violate  his  duty  of 
impartiality ;  for  loans  are  a  matter  of  commerce, 
subsidies  are  not.  It  must,  however,  be  emphasised 
that  public  appeals  for  subscriptions  of  money  for 
charitable  purposes  in  favour  of  the  wounded,  the 
prisoners,  and  the  like,  need  not  be  prevented,  even 
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if   they    are    only   made   in   favour   of   one   of  the 
belligerents. 

The  distinction  between  loans  and  subsidies  is 
certainly  correct  as  the  law  stands  at  present.  But 
there  is  no  doubt  that  the  fact  of  the  belligerents 
having  the  opportunity  of  getting  loans  from  subjects 
of  neutrals  is  apt  to  lengthen  wars.  The  Eusso- 
Japanese  War,  for  instance,  would  have  come  to  an 
end  much  sooner  if  neither  belligerent  could  have 
borrowed  money  from  subjects  of  neutrals.  There- 
fore, what  has  been  said  above  in  §  350  with  regard 
to  the  supply  of  arms  and  ammunition  on  the  part 
of  subjects  of  neutrals  applies  likewise  to  loans  : 
they  will  no  longer  be  considered  lawful  when  the 
standard  of  public  morality  rises. 
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Ullmann,  §  165— Rivier,  II.  pp.  388-391 — Calvo,  IV.  §§  2640-2641 — 
Martens,  II.  §  134 — Perels,  §  43 — Kleen,  I.  §§  103-108 — Lawrence, 
War,  pp.  83-92,  218-220 — Scholz,  *' Drahtlose  Telegraphic  und 
Neutralitiit  "  (1905)  j)rtssi?»,  and  "  Krieg  und  Seekabel "  (1904), 
pp.  122-133 — Kebedgy,  in  R.L,  2nd  ser.  IV  (1904),  pp.  445-451. 

Pilotage.  §  353-  Since  pilots  are  in  the  service  of  riparian 
States,  neutrals  are  obliged  by  their  duty  of 
impartiality  to  prevent  their  pilots  from  piloting 
belligerent  men-of-war  and  belligerent  transport 
vessels.  This  does  not,  however,  apply  to  piloting 
such  vessels  into  neutral  ports  in  case  asylum  is 
granted  them,  and  through  the  maritime  belt  in 
case  their  passage  is  not  prohibited,  but  only  to 
piloting  on  the  Open  Sea,  with  the  further  excep- 
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tion  of  vessels  in  distress  for  the  purpose  of  saving 
them  from  being  lost.  Accordingly,  Great  Britain 
prohibited  her  pilots,  during  the  Franco-German  War 
in  1870,  from  conducting  German  and  French  men- 
of-war  outside  the  maritime  belt,  the  case  of  vessels 
in  distress  excepted. 

§  354.  It  is  generally  recognised  that  the  duty  Transport 
of  impartiality  incumbent  upon  a  neutral  obliges  paitS 
him  to  prevent  his  men-of-war  and  other  public  Neutrals. 
vessels  from  rendering  transport  services  to  either 
belligerent.  Therefore,  such  vessels  must  carry 
neither  soldiers  nor  sailors  belonging  to  belligerent 
forces,  nor  their  prisoners  of  war,  nor  ammunition, 
military  or  naval  provisions,  nor  despatches.  The 
question  how  far  such  vessels  are  prevented  from 
carrying  enemy  subjects  other  than  members  of  the 
forces  depends  upon  the  question  whether  by 
carrying  those  individuals  they  render  such  service 
to  one  of  the  belligerents  as  is  detrimental  to  the 
other.  Thus,  when  the  Dutch  Government  in  1901, 
during  the  South  African  War,  intended  to  offer  a 
man-of-war  to  President  Kruger  for  the  purpose  of 
conveying  him  to  Europe,  they  made  sure  in  advance 
that  Great  Britain  did  not  object. 

§  355.  Just  as  a  neutral  is  not  obliged    to    pre-  Transport 
vent  his  merchantmen  from  carrying  contraband,  so  part^of 
he  is  not  obliged  to  prevent  them  from  rendering  ^/"^JJ^' 
services  to   belligerents  by  carrying  in  the  way  of  men. 
trade    enemy    troops,    and    the    like,    and    enemy 
despatches.     Neutral    merchantmen   rendering  such 
services   to  belligerents  do  this   at  their   own  risk, 
since  such  services  are  analogous  to  carrying  contra- 
band, for  which  belligerents  can  punish  the  merchant- 
men by  capturing  them,^  but  for  which  the  neutral 

^  See  below,  §§  407-413. 
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State  under  whose  flai?  such  merchantmen  sail  has 
to  bear  no  responsibihty  whatever, 
informa-         §  356.  Distmctiou  must  be  made  between  mfomia- 
leparding    ^iou  ou  the  part  of  vessels,  by  couriers,  by  telegraph 
S' N^"^-     or  telephone,  and  by  wireless  telegraphy. 
Opera-  (i)  It   is   obvious   that   the   duty  of  impartiality 

incumbent  upon  a  neutral  obliges  him  to  prevent  his 
men-of-war  from  giving  any  information  to  a  belli- 
gerent concerning  naval  operations  of  the  other 
party.  But  a  neutral  bears  no  responsibility  what- 
ever for  private  vessels  sailing  under  his  flag  which 
give  such  information.  Such  vessels  run,  however, 
the  risk  of  being  captured  and  confiscated,  and  their 
crews  may  eventually  be  punished  as  war  criminals 
for  espionage. 

(2)  It  is  likewise  obvious  that  his  duty  of  impar- 
tiality must  prevent  a  neutral  from  giving  information 
concerning  the  war  to  a  belligerent  through  his 
diplomatic  envoys,  couriers,  and  the  like.  But  the 
question  has  been  raised  whether  a  neutral  is  obliged 
to  prevent  couriers  ^  carrying  despatches  from  a 
belligerent  over  his  neutral  territory.  I  believe  the 
answer  must  be  in  the  negative,  at  least  as  far  as 
those  couriers  in  the  service  of  diplomatic  envoys 
and  such  agents  are  concerned  who  carry  despatches 
from  a  State  to  its  head  or  to  diplomatic  envoys 
abroad.  Since  they  enjoy — as  stated  above,  vol.  I. 
§§  405  and  457 — inviolability  for  their  persons  and 
official  papers,  a  neutral  cannot  interfere  and  find  out 
whether  these  individuals  carry  information  to  the 
disadvantage  of  the  enemy. 

(3)  It  is  a  moot  point  whether  a  neutral  is  obliged 
by  his  duty  of  impartiality  to  prevent  belligerents 
from   making  use  of  telegraphs,   submarine  cables, 

'  See  Calvo,  IV.  §  2640. 
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and  telephones  on  his  territory.^  As  State  tele^uTams 
are  as  a  rule  transmitted  in  cipher,  there  is  no 
possibility  of  controlling  them,  and  it  will  hardly 
be  possible  to  maintain  that  a  neutral  ought  not  to 
admit  State  telegrams  in  cipher  despatched  by 
belligerents.  Messages  sent  by  telephone  are  control- 
lable, and  so  are  telegrams  in  ordinary  language.  But 
it  cannot  be  said  that  there  is  as  yet  a  generally 
recognised  duty  of  neutrals  to  control  telephone 
messages  and  tele2i"ams  in  ordinary  lauguaoe  so  as 
to  be  able  to  prevent  information  to  belligerents." 

The  case  is  different  when  a  belligerent  intends  to 
arrange  the  transmitting'  of  messages  through  a  sub- 
marine  cable  purposely  laid  over  neutral  territory, 
or  through  telegraph  and  telephone  wires  purposely 
erected  on  neutral  territory.  This  would  seem  to  be 
an  abuse  of  neutral  territory,  and  the  neutral  must 
prevent  it.  Accordingly,  when  in  1870,  during  the 
Franco-German  War,  France  intended  to  lay  a  tele- 
graph cable  from  Dunkirk  to  the  North  of  France, 
the  cable  to  go  across  the  Channel  to  England  and 
from  there  back  to  France,  Great  Britain  refused  her 
consent  on  account  of  her  neutrality.  And  again  in 
1898,  during  Avar  between  Spain  and  the  United 
States  of  America,  Avhen  the  latter  intended  to  land  at 
Hong  Kong  a  cable  proposed  to  be  laid  from  Manila, 
Great  Britain  refused  her  consent.^ 

(4)  During  the  Eusso- Japanese  War,  in  1904,  the 
question  arose  whether  a  neutral  can  allow  his 
territory    to   be   used   for    the  purpose    of  wireless 

'  See  Scholz,  Z.c,  pp.  7-11,  and  entendu   que  la  liberie   de   I'etat 

Calvo,  IV.  §§  2640-2641.  neutredetransinettre  des  tlepechefi 

-  See,     however,    the    rule     5,  n'implique  pas  la  t'aculte  d'en  user 

adopted  by  the  Institute  of  Inter-  ou  d'en  permettre  I'usage  mani- 

national  Law — see  above,  §2 14 —  festenieut  pour  preter  assistance  a 

concerning    submarine   telegraph  I'un  des  belligerants." 
cables  in   time  of  war  : — "  II  est         '  See  Lawrence,  War,  p.  219. 

VOL.  II.  C  C 
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telegraphy  in  the  interest  or  the  service  of  belU- 
gerents,  for  during  the  siege  of  Port  Arthur  the 
Russians  installed  an  apparatus  for  wireless  telegraphy 
in  Chifu  and  communicated  thereby  with  the  be- 
sieged.^ The  opinion  would  seem  to  be  general  that 
a  neutral  must  prevent  such  an  abuse  of  his  territory. 

On  the  other  hand,  a  neutral  is  certainly  not 
obliged  to  prevent  his  subjects  from  givhig  informa- 
tion to  belligerents  by  way  of  wireless  telegraph}",  an 
apparatus  being  installed  on  a  neutral  merchantman. 
Such  individuals  run,  however,  the  risk  of  being 
punished  as  spies,  provided  they  act  clandestinely  or 
under  false  pretences,^  and  the  vessel  concerned  runs 
the  risk  of  l)eing  captured  and  confiscated. 

It  must  be  specially  observed  that  newspaper 
correspondents  making  use  of  wireless  telegraphy 
from  on  board  of  neutral  merchantmen  for  the 
purpose  of  sending  news  to  their  papers,"^  cannot  be 
treated  as  spies,  and  the  merchantmen  concerned 
cannot  l)e  confiscated,  although  belligerents  need  by 
no  means  allow  ^  the  presence  of  such  vessels  at  the 
theatre  of  war.  Of  course,  an  individual  may  be  at 
the  same  time  a  correspondent  for  a  neutral  paper 
and  a  spy,  and  he  may  then  be  punished. 

'  See  Lawrence,  War,  p.  318.  vessel  fitted   up   with  a  wireless 

■■'  See  above,  §  160.  telegraphy  apparatus  for  the  ser- 

^  See  Lawrence,  War,  pp.  84  88.  vice  of  the  "  Times,"  was  ordered 

'  Thus      during      the      Russo-  away  by  the  Japanese. 
Japanese  War  the   "Haiiuun,"  a 
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Violation  of  Neutrality 

Hall,  §§  227-229— Lawrence,  §§  252  and  258 — Philliniore,  IIL§f  151A- 
15 IB— Taylor,  §§  630  and  642— Wharton,  III.  §§  402,  402 A— 
Whcaton,  §§  429-433— Bluntschli,  §§  778-782— Heffter,  §  146— 
Geffcken  in  Holtzendorft',  IV.  pp.  667-676,  700  709— Ullmann, 
§  164— Bonfils,  No.  1476— Ftivier,  II.  pp.  394-395— Calvo,  IV. 
§§  2654-2666— Fiore,  III.  Nos.  1567-1570— Martens,  11.  §  138— 
Klccn,  I.  §  25— Dupuis,  Nos.  332-337- 

§   357.  Many  writers  who   speak   of  violation  of  violation 
neutrality  treat  under  this  head  only  of  violations  of  Neutrality 
the  dutv  of  impartiality  incumbent   upon  neutrals.  '"^-''^ 

'^         ,  ,  ^  .  narrower 

And  indeed  such  violations  only   are  meant,  if  one  and  in 
speaks  of  violation  of  neutrality  in  the  narrower  sense  se„^e  ^f 
of  the  term.     However,  it  is  necessary  for  obvious  ^^^^  '^*^™- 
reasons  to  discuss  not  only  violations  of  the  duty  of 
impartiality  of  neutrals,  but  violations  of  all  duties 
deriving  from  neutrality,  whether  they  are  incumbent 
upon   neutrals  or  upon   belligerents.     In  the  Avider 
sense  of  the   term  violation  of  neutrality  comprises, 
therefore,  every  performance  or  omission  of  an  act 
contrary  to  the  duty  of  a  neutral  toAvards  either  bel- 
ligerent as  well  as  contrary  to  the  dut}'  of  either  bel- 
ligerent  towards    a   neutral.      Everywhere    in    this 
treatise  the  term  is  used  in  its  wider  sense. 

§  35^-  Violation  of  neutrality   must  not  be  con-  violation 
founded  with  the  ending  of  neutrality,^  for  neither  a  JiJstinction 
violation  on  the  part  of  a  neutral "  nor  a  violation  on  {J'gy^j.'jjj'/ 
the  part  of  a  belligerent  brings  ipso  facto  neutrality  to 
an  end.  If  correctly  vieM^ed,  the  condition  of  neutrality 
continues  to  exist  between  a  neutral  and  a  belligerent 

^  See  above,  §  313.  impartiality      incumbent       upon 

^  But  this  is  almost  everywhere  neutrals  on    the   one  hand,    and, 

asserted,   as   the    distinction    be-  on  the  other,  the  endincf  of  neutra- 

tween  the  violation  of  the  duty  of  lity,  is  usually  not  made. 

c  c  2 


388  BELLIGERENTS   AND   NEUTRALS 

in  sjnte  of  a  violation  of  neutrality.  It  must  be 
emphasised  that  a  violation  of  neutrality  contains 
nothing  more  than  a  breach  of  a  duty  deriving  from 
the  condition  of  neutrality.  This  applies  not  only 
to  violations  of  neutrality  by  negligence,  but  also  to 
those  b}'  intention.  Even  if  the  worst  comes  to  the 
worst  and  the  violation  of  neutrality  is  so  great  that 
the  offended  party  considers  war  the  only  adequate 
measure  in  answer  to  it,  it  is  not  the  violation  which 
brings  neutralit}'  to  an  end,  but  the  determination 
of  the  offended  party.  For  there  is  no  violation  of 
neutrality  so  great  as  to  oblige  the  offended  party  to 
make  war  in  answer  to  it,  such  party  having  always 
the  choice  whether  it  will  keep  up  the  condition  of 
neutrality  or  not. 

But  this  applies  only  to  mere  violations  of  neutra- 
lity, and  not  to  hostilities.  The  latter  are  acts  of 
war  and  bring  neutrality  to  an  end ;  they  have  been 
characterised  in  contradistinction  to  mere  violations 
above  in  §  320. 
Conse-  §  359.  Violations  of  neutrality,  whether  committed 

v'ioia'tions  ^J  ^  neutral  against  a  belligerent  or  by  a  belligerent 
f^.f^'  against  a  neutral,  are  international  delinquencies.^ 
The}'  may  at  once  be  repulsed,  the  offended  party 
can  require  the  offender  to  make  reparation,  and,  if 
this  is  refused,  it  can  take  such  measures  as  it  thinks 
adequate  to  exact  the  necessary  reparation.'^  If  the 
violation  is  trivial,  the  offended  State  will  often  over- 
look it,  or  merely  complain.  If,  on  the  other  hand, 
the  violation  is  very  substantial  and  grave,  the 
offended  State  will  perhaps  at  once  declare  that  it 
considers  itself  at  war  Avith  the  offender.  In  such 
case  it  is  not  the  violation  of  neutrality  which  brings 
neutrality   to    an    end,  but    the   declaration   of  the 

'  See  above,  vol.  I.  §  151.  -  See  above,  vol.  I.  §  156. 
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offended  State  that  it  considers  the  violation  of  so 
grave  a  character  as  to  oblige  it  to  regard  itself 
as  at  war  with  the  offender.  That  a  violation  of 
neutrality  can  only,  like  any  other  international 
delinquency,  be  committed  by  malice  or  culpable 
negligence,^  and  that  it  may  be  committed  through  a 
State's  refusing  to  comply  with  the  consequences  of 
its  "  vicarious  "  responsibility  for  acts  of  its  agents  or 
subjects,-  is  a  matter  of  course.  Thus,  if  a  beUigerent 
fleet  attacks  enemy  vessels  in  neutral  territorial 
waters  without  an  order  from  its  Government,  the 
latter  bears  "  vicarious  "  responsibility  for  this  viola- 
tion of  neutral  territory  on  the  part  of  its  fleet.  This 
"  vicarious  "  responsibility  turns  into  "  original  "  re- 
sponsibility, for  a  case  of  violation  of  neutrality  and 
an  international  delinquency  arise,  if  the  Government 
concerned  refuses  to  disown  the  act  of  its  fleet  and  to 
make  the  necessary  reparation.  And  the  analogous 
is  vahd  if  an  agent  of  a  neutral  State  without 
an  order  of  his  Government  commits  such  an  act 
as  would  constitute  a  violation  of  neutrality  in  case 
it  were  ordered  by  the  Government ;  for  instance,  if 
the  head  of  a  province  of  a  neutral,  without  thereto 
being  authorised  by  his  Government,  allows  forces 
of  a  belligerent  to  march  through  this  neutral 
territory. 

§  360,  It  is  totally  within  the  discretion  of  a  belli-  Neutrals 
gerent  whether   he  will  acquiesce  in  a  violation  of  Juiesce^in 
neutrality  committed  by  a  neutral  in  favour  of  the  violations 
other  belligerent.     On   the  other  hand,  however,  a  traiity 
neutral  cannot  exercise  the  same  discretion  regarding  by  a  Beiii- 
a  violation  of  neutrality  committed  by  one  belligerent  gerent. 
and  detrimental  to  the  other  party.     His   duty  of 
impartiality  rather  obliges  him  in  the  first  instance  to 
^  See  above,  vol.  I.  §  154.  "^  See  above,  vol.1.  §  150. 
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prevent,  as  far  as  is  in  his  power,  the  beUigerent 
concerned  from  committing  such  violation ;  for 
instance,  to  repulse  an  attack  of  men-of-war  of  a 
belligerent  on  enemy  vessels  in  neutral  ports.  And 
in  case  he  could  not  prevent  and  repulse  a  violation 
of  his  neutrality,  the  same  duty  obliges  him  to  exact 
due  reparation  from  the  offender.^  For  otherwise  he 
would  favour  the  one  ]3arty  to  the  detriment  of  the 
other.  If  a  neutral  neglects  this  obligation,  he  is 
thereby  committing  a  violation  of  neutrality  on  his 
part  for  which  he  may  be  made  responsible  by 
such  l)elligerent  as  has  suffered  through  the  violation 
of  neutralitv  committed  bv  the  other  bellii?erent  and 
acquiesced  in  ])y  the  neutral.  For  instance,  if  belli- 
gerent men-of-war  seize  enemy  vessels  in  ports  of  a 
neutral,  and  if  the  neutral,  who  could  not  or  did  not 
prevent  this,  exacts  no  reparation  from  the  l^elli- 
gerent  concerned,  the  other  party  can  make  the 
neutral  responsible  for  the  losses  sustained. 
Case  of  the  §  36 1.  Some  wHters "  maintain  that  a  neutral  is 
.Vnn"'^ '^  freed  from  responsibility  for  a  violation  of  neutrality 
strong."  through  a  belligerent  attacking  enemy  forces  in 
neutral  territory,  in  case  the  attacked  forces,  instead 
of  trusting  for  protection  or  redress  to  the  neutral, 
defend  themselves  against  the  attack.     This  rule  is 

^  This      duty      is     nowadays  the    French    frigate    "Modeste" 

generally   recognised,    but   before  was  captured    in  the  harbour  of 

the  nineteenth  century  it  did  not  Genoa  by  two  British  men-of-war 

exist,  r.lthough  the  rule  was  well  (see  Hall,  §   220).     And  in   1801, 

recognised  that  belligerents  must  during    war    against    Sweden,   a 

not  commit  hostilities  on  neutral  British     frigate      captured      the 

teiTitory,     and     in     especial     in  "  Freden "  and  three   other  Swe- 

neutral  ports   and   waters.     That  dish    vessels    in    the    Norwegian 

in  spite  of  its  recognition  this  rule  harbour     of     Oster-Risoer      (see 

was   in   the    eighteenth    century  Ortolan,  II.  pp.  413-418.) 

frequently   not    obeyed   by   com-  '•'  See,  for  instance,  Hall,  §  228, 

nianders  of  belligerent  fleets,  can  and  Geffcken  in  Holtzendorff,  IV. 

be    illustrated    by    many    cases,  p.  701. 
Thus,     for     instance,     in     1793, 
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adopted  from  the  arbitral  award  in  the  case  of  the 
"  General  Armstrong."  In  18 14,  during  war  between 
Great  Britain  and  the  United  States  of  America,  the 
American  privateer  "  General  Armstrong,"  lying  in  the 
harbour  of  Fayal,  an  island  belonging  to  the  Portu- 
guese Azores,  defended  herself  against  an  attack  of 
an  English  squadron,  but  was  nevertheless  captured. 
The  United  States  claimed  damages  from  Portugal 
because  the  privateer  was  captured  in  a  neutral 
Portuguese  port.  Negotiations  went  on  for  many 
years,  and  the  parties  finally  agreed  in  1851  upon 
arbitration  to  be  given  by  Louis  Napoleon,  then 
President  of  the  French  Eepublic.  In  1852  Napoleon 
gave  his  award  in  favour  of  Portugal,  maintaining 
that,  although  the  attack  on  the  privateer  in  neutral 
waters  comprised  a  violation  of  neutrality,  Portugal 
could  not  be  made  responsible,  on  account  of  the  fact 
that  the  attacked  privateer  chose  to  defend  herself 
instead  of  demanding  protection  from  the  Portuguese 
authorities.^  It  is,  however,  not  at  all  certain  that 
the  rule  laid  down  in  this  award  will  find  general 
recognition  in  theory  and  practice." 

§  362.  It  is  obvious  that  the  duty  of  a  neutral  not  Mode  of 
to  acquiesce  in  violations  of  neutrality  committed  by  Re^pa  "" 
one  belligerent  to  the  detriment  of  the  other  obliges  \^^^°\  , 

^       .  ^        horn  Bel- 

liim  to  repair,  so  far  as  he  can,  the  result  of  such  ligerentP 
wrongful  acts.  Thus,  he  must  liberate  a  prize  taken  in  tlons^of^ 
his  neutral  waters,  or  prisoners  made  on  his  territory, 
and  the  like.  In  so  far,  however,  as  he  cannot,  or 
not  sufficiently,  undo  the  wrong  done,  he  must  exact 

^  See   Calvo,   IV.   §   2662,   and  "  General    Armstrong,"     is     dis- 

Dana's    note     208    in    Wheaton,  cussed  above  in  §  320  (2).     That 

§  429.  no   violation    of    neutrality    took 

'''  The  case  of  the  "  Eeshitelni,"  place  in  the  case  of  the  "  Variag  " 

which   occurred   in    1904,    during  and  "  Korietz,"  is  shown  above  in 

the   Ilusso-Japanese  War,    and  is  §320(1). 
Bomevvhat  similar  to  that  of  the 


Neu- 
trality. 
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reparation  from  the  ofTender.  Now,  no  general  rule 
can  be  laid  down  regarding  the  mode  of  exacting 
such  reparation,  since  everything  depends  upon  the 
merits  of  the  individual  case.  Only  as  regards 
capture  of  enemy  vessels  in  neutral  waters  a  practice 
has  grown  up,  which  must  be  considered  binding, 
and  according  to  which  the  neutral  must  claim  the 
prize,  and  eventually  damages,  from  the  belligerent 
concerned,  and  must  restore  her  to  the  other  party. 
Thus  in  1800,  during  war  between  Great  Britain  and 
the  Netherlands,  Prussia  claimed  before  the  British 
Prize  Court  the  "  Twee  Gebroeders,"  ^  a  Dutch  vessel 
captured  by  the  British  cruiser  "  L'Espiegle  "  in  the 
neutral  maritime  belt  of  Prussia.  Sir  William  Scott 
ordered  restoration  of  the  vessel,  yet  he  refused  costs 
and  damages,  because  the  captor  had  not  intention- 
ally violated  Prussian  neutrality  but  only  by  mistake 
and  misapprehension.  Thus  again,  in  1805,  during 
war  between  Great  Britain  and  Spain,  the  United 
States  claimed  before  the  British  Prize  Court  the 
"  Anna,"  -  a  Spanish  vessel  captured  by  the  English 
privateer  "  Minerva "  within  their  neutral  maritime 
belt.  Thus,  further,  in  1864,  during  the  American 
Civil  War,  when  the  Confederate  cruiser  "  Florida  " 
was  captured  by  the  Federal  cruiser  "  Wachuset "  in 
the  neutral  Brazilian  port  of  Bahia,  Brazil  claimed 
the  prize.  As  the  latter  had  sunk  while  at  anchor  in 
Hampton  Roads,  she  could  not  be  restored,  but  the 
United  States  disowned  the  violation  of  neutrality 
committed  by  her  cruiser  by  court-martialling  the 
commander;  further,  by  dismissing  her  Consul  at 
Bahia  for  having  advised  the  capture  ;  and,  finally, 
by  sending  a  man-of-war  to  the  spot  where  the  vio- 
lation of  neutrality  had  taken  place  for  the  special 

*  3  Rob.  162.  '^  5  Rob.  373.    See  above,  vol.  L  §  234. 
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purpose  of  delivering  a  solemn  salute  to  the  Brazilian 
flag.i 

§  363.  Apart  from  intentional  violations  of  neu-  Negii- 
trality,  a  neutral  can  he  made  responsible  only  for  such  fhe  pliTof 
acts  favouring  or  damaging  a  belligerent  as  he  could  Neutrals. 
have  prevented  with  due  diligence,  and  has  been  cul- 
pably negligent  in  his  omission  to  prevent.  It  is  by 
no  means  the  obligation  of  a' neutral  to  prevent  such 
acts  under  all  circumstances  and  conditions.  This  is 
in  fact  impossible,  and  it  becomes  all  the  more  im- 
possible the  larger  a  neutral  State  and  its  boundary 
lines  are.  As  long  as  a  neutral  exercises  due  dili- 
gence for  the  purpose  of  preventing  such  acts,  he  is 
not  responsible  in  case  they  are  nevertheless  per- 
formed. However,  the  term  due  diligence  has  become 
controversial  through  the  definition  proffered  by  the 
United  States  of  America  in  interpreting  the  Three 
Eules  of  Washington,  and  through  the  Geneva  Court 
of  Arbitration  adopting  such  interpretation.-  Ac- 
cording to  this  interpretation  the  due  diligence  of  a 
neutral  must  be  in  proportion  to  the  risks  to  which 
either  belligerent  may  be  exposed  from  a  failure  to 
fulfil  the  obligations  of  neutrality  on  his  part.  If  this 
interpretation  were  generally  recognised,  oppressive 
obligations  would  be  incumbent  upon  the  neutrals. 
However,  the  fact  is  that  this  interpretation  is  neither 
in  theory  nor  in  practice  generally  recognised.  Due 
diligence  in  International  Law  can  have  no  other 
meaning  than  what  it  has  in  Municipal  Law.  It 
means  such  diligence  as  can  reasonably  be  expected  if 
all  the  circumstaiices  and  conditions  of  the  case  are 
taken  into  consideration. 

'  Sec  Wharton,  I.  §  27.  -  See  above,  §  335. 
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IX 

Eight  of  Angary 

Hall,  §  278— Lawrence,  §  252 — Phillimore,  III.  §  29 — Halleck,  I. 
p.  485— Taylor,  §  641— Walker,  §  69— Bluntschli,  §  795A— Hefifter, 
§  150 — Bulmerineq  in  Holtzendorflf,  IV.  pp.  98-103 — Geffcken  in 
Holtzendorff,  IV.  pp.  771-773 — Bocfils,  No.  1440 — Bivier,  II,  pp. 
327-329 — Kleen,  II.  §§  165  and  230— Holland,  War,  No.  24 — 
Perels,  §  40 — Haiitefeuille,  III.  pp.  416-426. 

The  Obso-  §  364.  Under  the  term  jit^  angariae^  many  writers 
ol  Angary,  o^  International  Law  place  the  right,  often  claimed 
and  practised  in  former  times,  of  a  belligerent  defi- 
cient in  vessels  to  lay  an  embargo  on  and  seize  neutral 
merchantmen  in  his  harbours,  and  to  compel  them 
and  their  crews  to  transport  troops,  ammunition,  and 
provisions  to  certain  places  on  payment  of  freight  in 
advance."  This  practice  arose  in  the  Middle  Ages, 
and  was  made  much  use  of  by  Louis  XIV.  of  France. 
To  save  the  vessels  of  their  subjects  from  seizure  under 
the  right  of  angary,  States  began  in  the  seventeenth 
century  to  conclude  treaties  by  which  they  renounced 
such  right  with  regard  to  each  other's  vessels.  There- 
by the  right  came  into  disuse  during  the  eighteenth 
century.  Many  writers  ^  assert,  nevertheless,  that  it 
is  not  obsolete,  and  might  be  exercised  even  to-day. 
But  I  doubt  whether  the  Powers  would  concede  to 
one  another  the  exercise  of  such  a  right.  The  fact 
that  no  case  happened  in  the  nineteenth  century  and 
that  International  Law  with  regard  to  rights  and 
duties  of  neutrals  has  become  much  more  developed 

'  The     term    angaria,     which  transport, 
in   medieval    Latin    means  post-         "  See  above,  §§  40  and  102. 
station,  is  a  derivation  from  the         ^  See,  for  instance,  Phillimore 

Greek  term  Hyyupus  for  messen-  III.    §   29;  Calvo,    III.    §    1277; 

ger.     Jus  angariae  would  there-  Heffter,  §   1  50  ;  Perels,   §  40, 
fore    literally    mean   a    right    of 
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during  the  eighteenth  and  nineteenth  centuries, 
would  seem  to  justify  the  opinion  that  such  angary 
is  now  obsolete.^ 

§  365.  In  contradistinction  to  this  obsolete  right  The 
to  compel  neutral  ships  and  their  crews  to  render  RighTof 
certain  services,  the  modern  right  of  angary  consists  ^"s^^y- 
in  the  right  of  belligerents  to  make  use  of,  or  destroy 
in  case  of  necessity,  for  the  purpose  of  offence  and 
defence,  neutral  property  on  their  own  or  on  enemy 
territory  or  on  the  Open  Sea.  If  property  of  subjects 
of  neutral  States  is  A^ested  with  enemy  character,^ 
it  is  not  neutral  property  in  the  strict  sense  of  the 
term  neutral,  and  all  rules  respecting  appropriation, 
utiUsation,  and  destruction  of  enemy  property 
obviously  apply  to  it.  The  object  of  the  right  of 
angary  is  such  property  of  subjects  of  neutral  States 
as  retains  its  neutral  character  from  its  temporary 
position  on  belligerent  territory  and  which  therefore  is 
not  vested  with  enemy  character.  All  sorts  of  neutral 
property,  whether  it  consists  of  vessels  or  other  ^ 
means  of  transport,  or  arms,  ammunition,  provisions, 
or  other  personal  property,  may  be  the  object  of 
the  right  of  angary,  provided  the  articles  concerned 
are  serviceable  to  military  ends  and  wants.  The 
conditions  under  which  the  right  can  be  exercised 
are  the  same  as  those  under  which  private  enemy 
property  can  be  utilised  or  destroyed,  but  in  every 
case  the  neutral  owner  must  be  fully  indemnified.'* 

'  See  Article  39  of  the  "  Regie-  -  See  above,  §  92. 

ment    siir    le    regime    legal    des  ^  Thus    in     1870,    diiriiig     the 

navires     .    .    .     dans     les     ports  Franco-German    War,    the    Ger- 

etrangers "  adopted  by  the  Insti-  mans   seized   hundreds  of  Swiss 

tnte  of  International  Law  (Annu-  and     Austrian   railway   carriages 

aire,   XVII.    1898,  p.    272):  "  Le  in  France  and  made  use  of  them 

droit  d'angarie  est  supprime,  soit  for  military  purposes, 

en  temps  de  paix,  soit  en  temps  ■*  See    article   6   of  U.S.  Naval 

de    guerre,     quant    aux     navires  War  Code : — "  If  military  necessity 

neutres."  should  require  it,  neutral  vessels 
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A  remarkable  case  happened  in  1871  during  the 
Franco-German  War.  The  Germans  seized  some 
British  coal-vessels  lying  in  the  river  Seine  at 
Duclair,  and  sank  them  for  the  purpose  of  prevent- 
ino;  French  gunboats  from  running  up  the  river.  On 
the  intervention  of  the  British  Government,  Count 
Bismarck  refused  to  recognise  the  duty  of  Germany 
to  indemnify  the  owners  of  the  sunk  vessels,  although 
he  agreed  to  make  indemnification. 

However,  it  may  safely  be  maintained  that  a  duty 
to  pay  indemnities  for  any  damage  done  by  exercising 
the  right  of  angary  must  nowadays  be  recognised, 
since  articles  52  and  53  of  the  Hague  Eegula- 
tions  stipulate  the  payment  of  indemnities  for  the 
utilisation  of  private  enemy  railway  plant,  vessels, 
telephones,  telegraphs,  arms,  and  all  kinds  of  war 
material,  and,  further,  the  payment,  or  at  least  the 
giving  of  a  receipt,  for  requisitions.  If,  thus,  the 
immunity  of  private  enemy  property  is  recognised, 
that  of  private  neutral  property  must  certainly  be 
recognised  also. 

It  should  be  mentioned  that  article  54  of  the 
Hague  Eegulations,  enacting  "  the  plant  of  railways 
coming  from  neutral  States,  whether  the  property  of 
these  States,  or  of  companies,  or  of  private  persons, 
shall  be  sent  back  as  soon  as  possible,"  indirectly 
recognises  the  right  of  angary,  since  it  does  not  pro- 
hibit the  use  of  neutral  plant,  but  only  requests  it 
to  be  sent  back  as  soon  as  possible.  And  that 
eventually  indemnities  must  be  paid  for  it,  follows 

found  within  the  limits  of  belh'ge-  should,  if  practicable,  be  agreed 
rent  aixthoritj'  may  be  seized  and  npon  in  advance  with  the  owner 
destroyed,  or  otherwise  used  for  or  master  of  the  vessel ;  due  re- 
military  purposes,  but  in  such  gard  must  be  had  for  treaty 
cases  the  owners  of  the  neutral  stipulations  upon  these  matters." 
vessels  must  be  fully  recompensed.  See  also,  Holland,  War,  No.  24. 
The    amount    of  the    indemnity 
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indirectly  out  of  the  second  part  of  article  53  of  the 
Hague  Eegulations. 

§  366.  Wliatever  the  extent  of  the  right  of  angary  Kight  of 
may  be,  it  does  not  derive  from  the  law  of  neutrality.  not"denv- 
The  correlative  dutv  of  a  belligerent  to  indemnif}^  ingtiom 

,  ,  ''„  .         ^  ^  Neutrality. 

the  neutral  OMiier  01  property  appropriated  or  des- 
tro3^ed  by  the  exercise  of  the  right  of  angary  does 
indeed  derive  from  the  law  of  neutrality.  But  the 
right  of  angary  itself  is  rather  a  right  deriving  from 
the  law  of  war.  As  a  rule  this  law  gives,  under 
certain  circumstances  and  conditions,  the  right  to 
a  belligerent  to  appropriate  enemy  property  only, 
but  under  other  circumstances  and  conditions,  and 
exceptionally,  it  likewise  gives  a  belligerent  the  right 
to  appropriate  and  destroy  neutral  property. 

§  367.  Those  Continental  writers  who  do  not  re-  pie-emp- 
cognise  the  existence  of  so-called  conditional  contra-  Neutral 
band  maintain  that,  according  to  the  right  of  angary,  Goods 

TIT  1  •    ^  11  11    according 

every  belligerent  has  a  right  to  stop  all  such  neutral  to  night 
vessels  as  carry  provisions   and  other  goods  with  a  °^  ^'^^i^^^'y- 
hostile  destination,  and  to  seize  such  goods  on  pa}'- 
ment  of  indemnities.     The   point  will   be  discussed 
below  in  §  406. 


CHAPTER  III 

BLOCKADE 
I 

Conception  of  Blockade 

Grotius,  III.  c.  I,  §  5 — Bynkershoek,  Quaest.  jur.  publ.  I,  c.  2-15  — 
Vattel,  III.  §  117— Hall,  §§  233,  237-266— Lawrence,  §§  269-276 
— Maine,  pp.  107-109 — Manning,  pp.  400-412 — Phillimore,  III. 
§§  285-321— Twiss,  II.  §§  98-120— Halleck,  II.  pp.  182-213— 
Taylor,  $§  674-684— Walker,  §§  76-82— Wharton,  III.  §§  359-365— 
Wheaton,  §§  509-523— Bluntschli,  §§  827-840— Heffter,  §§  154-157 
—  Getfcken  in  Holtzendorff,  IV.  pp.  738-771— Ullmann,  §  154— 
Bonfils,  N08.  1608- 1659 — Despagnet,  Nos.  617-637 — Pradier- 
Fodere,  VL  Nos.  2676-2679 — Rivier,  II.  pp.  288-298 — Calvo,  V. 
§§  2827-2908 — Fiore,  III.  Nos.  1606-1629 — Martens,  II.  §  124 — 
Pillet.pp.  129-144— Kleen,  I.§§  124-139— Ortolan,  II.  pp.  292-336— 
Hautefeuille,  II.  pp.  189  288— Gessner,  pp.  145-227— Perels,  §§  48- 
51 — Testa,  pp.  221-229 — Dupuis,  Nos.  159-198 — Boeck,  Nos.  670- 
726 — Holland,  Prize  Law,  §§  106-140 — U.S.  Naval  War  Code* 
articles  37-43 — Bargrave  Dcane,  "  The  Law  of  Blockade  "  (1870) — 
Faucliille,  "  Du  blocus  maritime"  (1882) — Carnazza-Amari,  "  Del 
blocco  maritimo  "  (1897) — Fremont,  "  De  la  saisie  des  navires  en 
cas  de  blocus  "  (1899) — Guynot-Boissiere,  "  Du  blocus  maritime  " 
(1899) — §§  35-44  of  the  "  Eeglement  international  des  prises 
niaritimcs  "  (Annuaire,  IX.  1887,  p.  218)  adopted  by  the  Institute 
of  International  Law. 

Definition       §  368.  Blockade  is  the  blocking  of  the  approach 
Blockade    ^^  ^^^^  enemy  coast  or  a  part  of  it  by  men-of-war  ^  for 

'  When  in  186 1,  during  the  to  be  no  doubt — see  below,  §  380 
American  Civil  War,  the  Federal  — that  such  a  stone-blockade  is 
Government  blocked  the  harbour  not  a  blockade  in  the  ordinary 
of  Charleston  by  sinking  ships  sense  of  the  term,  and  that  neutral 
laden  with  stone,  the  question  ships  cannot  be  seized  and  con- 
arose  whether  a  so-called  stone-  fiscated  for  having  attempted 
blockade  is  lawful.      There  ought  egress  or   ingress.      But,  on   the 
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the  purpose  of  preventing  ingress  and  egress  of 
vessels  of  all  nations.  Through  blockading  a  coast 
a  belligerent  endeavours  to  intercept  all  intercourse, 
and  especially  commercial  intercourse,  by  sea  between 
the  coast  and  the  world  at  large.  Although  blockade 
is,  as  shown  above  in  §§  173  and  174,  a  means  of  war- 
fare against  the  enemy,  it  concerns  neutrals  as  well, 
because  the  ingress  and  egress  of  neutral  vessels  are 
thereby  interdicted  and  may  be  punished. 

Blockade  in  the  modern  sense  of  the  term  is  an 
institution  which  could  not  develop  ^  before  neutrality 
was  in  some  form  a  recognised  institution  of  the 
Law  of  Nations,  and  before  the  freedom  of  neutral 
conmierce  was  in  some  form  guaranteed.  But  it  took 
several  hundred  years  for  the  institution  of  blockade 
to  reach  its  present  condition,  since,  until  the  begin- 
ning of  the  nineteenth  century,  belligerents  frequently 
made  use  of  so-called  paper  blockades,  which  are  no 
longer  valid,  a  blockade  now  being  binding  only  if 
effective. 

It  is  on  account  of  the  practical  importance  of 
blockade  for  the  interests  of  neutrals  that  the  matter 
is  more  conveniently  treated  together  with  neutrality 
than  together  with  war.  And  it  must  be  emphasised 
that  blockade  as  a  means  of  warfare  must  not  be 
confounded  with  so-called  pacific  blockade,  which  is 
a  means  of  compulsive  settlement  of  State  differences. 

§  369.  A  blockade  is  termed  strategic  if  it  forms  Blockade 
part  of  other  military  operations  directed  against  the  and  com. 
coast  which  is  blockaded,  or  if  it  is  declared  in  order  '"'^ic'"'!- 

other  hand,  there  ought  to  be  no  danger    of   being   wrecked.      See 

donbt    either    that  this   mode   of  Wharton,  III.  §  361A;  Fauchille, 

obstructing  an   enemy  port  is  as  Blocus,  pp.  143-145  ;  Perels,  §  35, 

lawful   as    any    other    means    of  p.  187. 

sea  warfare,  provided  the  blocking         '  It  dates  from  the  end  of  the 

of  the  harbour  is  made  known  so  sixteenth  century ;    sec  Fauchille, 

that  neutral  vessels  can  avoid  the  Blocus,  pp.  2-6. 
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to  cut  off"  supply  to  enemy  forces  on  shore.  In  con- 
tradistinction to  blockade  strategic,  one  speaks  of  a 
commercial  blockade,  when  a  blockade  is  declared 
simply  in  order  to  cut  off*  the  coast  from  intercourse 
with  the  outside  vrorld,  although  no  military  opera- 
tions take  place  on  shore.  That  blockades  commercial 
are,  according  to  the  present  rules  of  International 
Law,  as  legitimate  as  blockades  strategic,  is  gene- 
rally not  denied.  But  several  writers  ^  maintain  that 
blockades  purely  commercial  ought  to  be  abolished 
as  not  in  accordance  with  the  guaranteed  freedom 
of  neutral  conmierce  during  war. 
Blockade  «§  -J  70.  A  blockadc  is  really  in  beino-  when  vessels 
Universal,  of  ^H  uatioHS  are  interdicted  and  prevented  from 
egress  or  ingress.  Blockade  as  a  means  of  warfare  is 
admissible  only  in  the  form  of  a  universal  blockade. 
If  the  blockading  belligerent  were  to  allow  the  ingress 
or  egress  of  vessels  of  one  nation,  no  blockade  would 
exist.^ 

On  the  other  hand,  provided  a  blockade  is  uni- 
versal, a  special  licence  of  ingress  or  egress  may  be 
given  to  a  special  vessel  and  for  a  particular  purpose, 
and  men-of-war  of  all  neutral  nations  may  be  allowed 
to  pass  to  and  fro  unhindered.  Thus,  when  during 
the  American  Ci\'il  War  the  Federal  Government 
blockaded  the  coast  of  the  Confederate  States,  neu- 
tral men-of-war  were  not  prevented  from  ingress 
and  egress.  But  it  must  be  specially  observed  that 
a  belligerent  has  a  right  to  prevent  neutral  men-of- 
war  from  passing  through  the  line  of  blockade,  and 
it  is  totally  within  his  discretion  whether  or  not  he 
will  admit  or  exclude  such  men-of-war. 

§  371.  As  a  rule  a  blockade  is  declared   for  the 

^  See  Hall,  §  233.  Franciska,  Spinks,  287.     See  also 

■^  The  Kolla,  6   Eob.  364 ;   the     below,  §  382. 
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purpose   of  preventing    ingress    as   well   as   egress.  Biockatk 
But  sometimes  only  the  egress  or  only  the  ingress  is  ^n^^^^^"^^ 
prevented.     In  such  cases  one  speaks  of  "  Blockade  i»''vai"<is 
outwards  "  and  of  "  Blockade  inwards  "  respectively. 
Thus   the   blockade   of  the   mouth  of  the   Danul^e 
declared  by  the  Allies  in   1854  during  the  Crimean 
War  was  a  "  blockade  inwards,"  since  the  only  pur- 
pose was  to  prevent  supply  of  the   Eussian  Army 
from  the  sea.^ 

§  372.  It  is  sometimes  asserted^  that  only  ports,  what 
or  even  only  fortified  ports,  can  be  blockaded,  but  H^H 
the  practice  of  the  States  shows  that  single  ports  and  ^jo<i^- 
portions  of  an  enemy  coast  as  well  as  the  whole  of 
the  enemy  coast  can   be  blockaded.      Thus   during 
the  American   Civil  War  the  whole  of  the  coast  of 
the  Confederate  States  to  the  extent  of  about  2,500 
nautical   miles   was    blockaded.      And    it   must   be 
specially  observed  that  such  ports  of  a  belligerent  as 
are  in  the  hands  of  the  enemy  may  be  the  object  of 
a  blockade.     Thus  during  the  Franco-German  War 
the   French   blockaded^  their   own  ports  of  Eouen, 
Dieppe,  and  Fecamp,  which  were  occupied  by   the 
Germans. 

§  273-  It  is  a  moot  question  whether  the  mouth  Blockade 
of  a  so-called  international  river  may  be  the  object  nltj^nS 
of  a   blockade,  in  case  not  all   the  riparian  States  Rivers. 
are   belligerents.     Thus,  when  in  1854,  during   the 
Crimean  War,  the  allied  fleets  of  Great  Britain  and 
France  blockaded  the  mouth  of  the  Danube,  Bavaria 
and  Wiirtemberg,  which  remained  neutral,  protested. 
When  in  1870  the  French  blockaded  the  whole  of 
the  German  coast  of  the  North  Sea,  they  exempted 

'  The  Geraaimo,  1 1  Moore,  P.C.  bloeus,  d'apres  la  raison  et  I'usage 

88.  ^  de  tous  lea  peuples  polices,  n'est 

-  Napoleon  I.  maintained  in  his  applicable  qu'aux  places  fortes." 
Berlin    Decrees:    "  Le    droit   de        ^  See  Fauchille,  Bloeus,  p.  161. 
VOL.  IL  D  D 
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the  mouth  of  the  river  Ems,  because  it  runs  partly- 
through  Holland.  And  when  in  1863,  during  the 
blockade  of  the  coast  of  the  Confederate  States,  the 
Federal  cruiser  "  Vanderbilt "  captured  the  British 
vessel  "Peterhoff"^  destined  for  Matamaros,  on  the 

e  Mexican  shore  of  the  Eio  Grande,  the  American 
Courts  released  the  vessel  on  the  ground  that  trade 
«  with  Mexico,  which  was  neutral,  could  not  be  pro- 
hibited. 
Justifica-  §  374.  The  question  has  been  raised  in  what  way 
Blockade,  blockade,  which  vests  a  belligerent  with  a  certain 
jurisdiction  over  neutral  vessels  and  which  has  detri- 
mental consequences  for  neutral  trade,  could  be 
justified.-  Several  writers,  following  Hautefeuille,^ 
maintain  that  the  establishment  of  a  blockade  by  a 
belligerent  stationing  a  number  of  men-of-war  so  as 
to  block  the  approach  to  the  coast  includes  conquest 
of  that  part  of  the  sea,  and  that  such  conquest  justi- 
fies a  belligerent  in  prohibiting  ingress  and  egress  of 
vessels  of  all  nations.  In  contradistinction  to  this 
artificial  construction  of  a  conquest  of  a  part  of  the 
sea,  some  writers  ^  try  to  justify  blockade  by  the 
necessity  of  war.  I  think,  however,  no  special  justi- 
fication of  blockade  is  necessary  at  all.  The  fact  is 
that  the  detrimental  consequences  of  blockade  for 
neutrals  stand  in  the  same  category  as  the  many 
other  detrimental  consequences  of  war  for  neutrals. 
Neither  the  one  nor  the  other  need  be  specially  justi- 
fied. A  blockade  interferes  indeed  with  the  recog- 
nised principle  of  the  freedom  of  the  sea,  and,  further, 
with   the    recognised  freedom  of  neutral  commerce. 

^  5  Wallace,  49.    See  Fauchille,  13-36. 
Blocus,  pp.  171-183;  Phillimore,        ^  See  Hautefeuille,  II.  pp.  190- 

III.  §  293  a;  Hall,§  266;  Rivier,  191. 
II.  p.  291.  '*  See   Gessner,  p.   151  ;    Blunt- 

-  The     matter     is     thoroughly  schli,  §  827;  Martens,  II.  §  124. 
treated  by  Fauchille,  Blocus,  pp. 
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But  all  three  have  developed  together,  and  when  the 
freedom  of  the  sea  in  time  of  peace  and  war,  and, 
further,  when  the  freedom  of  neutral  commerce 
became  generally  recognised,  the  exceptional  restric- 
tions of  blockade  became  at  the  same  time  recognised 
as  legitimate. 


II 

Establishment  of  Blockade 

See  the  literature  quoted  above  at  the  commencement  of  §  368. 

§  375.  A  declaration  of  blockade  being  "  a  high^  Compe- 
act  of  sovereignty  "  and  having  far-reaching  conse-  establish 
quences  upon  neutral  trade,  it  is  generally  recognised  Blockade. 
not  to  be  in  the  discretion  of  a  commander  to  esta- 
blish blockade  without  the  authority  of  his  Govern- 
ment. Such  authority  may  be  granted  purposely  for 
a  particular  blockade,  the  Government  ordering  the 
commander  of  a  squadron  to  blockade  a  certain  port 
or  coast.  Or  a  Government  may  expressly  delegate 
its  power  to  blockade  to  a  commander  for  use  at  his 
discretion.  And  if  operations  of  war  take  place  at 
great  distance  ^  from  the  seat  of  Government  and  a 
commander  finds  it  necessary  to  establish  a  blockade, 
the  latter  may  become  valid  through  his  Government 
giving  its  immediate  consent  after  being  informed  of 
the  act  of  the  commander.  And,  further,  the  powers 
vested  in  the  hands  of  the  supreme  commander  of  a 
fleet  are  supposed  to  include  the  authority  to  esta- 
blish a  blockade  in  case  he  finds  it  necessary,  pro- 
vided that  his  Government  acquiesces  as  soon  as  it 
is  informed  of  the  establishment  of  the  blockade.^ 

'  The  Henrik  and  Maria,  i  Rob.        •'"  As  regards  the  whole  matter, 
146.  see  Fauchillc,  Blocus,  pp.  68-73. 

-  The  RoUa,  6  Rob.  364. 
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Notifiea-  §  376.  A  blockade  is  not  in  being  ipso  facto  by 
Bi'o"ckade.  ^he  Outbreak  of  war.  And  even  the  actual  blocking 
of  the  approach  to  an  enemy  coast  by  belligerent 
men-of-war  need  not  by  itself  mean  that  the  ingress 
and  egress  of  neutral  vessels  are  to  be  prohibited,  since 
it  may  take  place  for  the  purpose  of  preventing  the 
egress  and  ingress  of  enemy  vessels  only.  Continental 
writers  consider,  therefore,  notification  essential  for 
the  establishment  of  a  blockade.  English,  American, 
and  Japanese  writers,  however,  do  not  hold  notifica- 
tion essential,  although  they  consider  knowledge  of 
the  existing  blockade  on  the  part  of  a  neutral  vessel 
to  be  necessary  for  her  condemnation  for  breach  of 
blockade.^ 

But  although  they  hold  notification  essential  for 
the  establishment  of  blockade.  Continental  writers 
differ  with  regard  to  the  kind  of  notification  that  i$ 
necessary.  Some  writers  ^  maintain  that  three  dif- 
ferent notifications  must  take  place — namely,  first,  a 
local  notification  to  the  authorities  of  the  blockaded 
ports  or  coast;  secondly,  a  diplomatic  or  general 
notification  to  all  maritime  neutral  States  by  the 
blockading  belligerent ;  and,  thirdly,  a  special  notifi- 
cation to  every  approaching  neutral  vessel.  Other 
writers  ^  consider  only  diplomatic  and  special  notifi- 
cation essential.  Again  others  ^  maintain  that  special 
notification  to  every  approaching  neutral  vessel  is 
alone  required,  although  they  recommend  diplomatic 
notification  as  a  matter  of  courtesy. 

As  regards  the  practice  of  States,  it  is  usual  for 
the  commander   establishing  a  blockade  to  send  a 

1  See  below,  §  384.  Gessner,  p.  i8r. 

"  See,  for   instance,   Kleen,    I.  •*  See,  for  instance,  Ilantefeuille, 

§  131.  II.   pp.    224  and  226;   Calvo,  V. 

^  See,  for  instance,  Bluntsclili,  §2846;  Fauchille,  pp.  219-221. 
§§  831-832;  Martens,  II.  §    124, 
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declaration  of  blockade  to  the  authorities  of  the 
blockaded  ports  or  coast  and  the  foreign  consuls 
there.  It  is,  further,  usual  for  the  blockading 
Government  to  notify  the  fact  diplomatically  to 
all  neutral  maritime  States.  And  some  States,  as 
France  and  Italy,  order  their  blockading  men-of-war 
to  board  every  approaching  neutral  vessel  and  notify 
her  of  the  establishment  of  the  blockade.  But  Great 
Britain,  the  United  States  of  America,  and  Japan  do 
not  consider  notification  essential  for  the  institution 
of  a  blockade.  They  hold  the  simple  fact  alone  that 
the  approach  is  blocked,  and  the  egress  and  ingress 
of  neutral  vessels  are  actually  prevented,  to  be  suffi- 
cient to  make  the  existence  of  a  blockrcde  known, 
and,  when  no  diplomatic  notification  has  taken  place, 
they  do  not  seize  a  vessel  for  breach  of  blockade 
whose  master  had  no  actual  notice  of  the  existence 
of  the  blockade.  English,^  American,-  and  Japanese  ^ 
practice,  accordingly,  makes  a  distinction  between  a 
so-called  de  facto  blockade  on  the  one  hand,  and,  on 
the  other,  a  notified  blockade. 

^2>77-  ^s  regards  ingress,  a  blockade  becomes  Spiceof 
valid  from  the  moment  it  is  established  ;  even  vessels  gg'J'e^sg^Jf 
in  ballast  have  no  riorht  of  ino^ress.     But  as  reQ'ards  Neutmi 

^  .  '~  Vessels. 

egress,  it  is  usual  for  the  blockadmg  commander  to 
grant  a  certain  space  of  time  within  which  neutral 
vessels  may  leave  the  blockaded  ports  unhindered. 
No  rule  exists  respecting  the  extent  of  such  space  of 
time,  but  fifteen  days  are  usually  granted.** 

§  378.  Apart   from   the    conclusion   of    peace,    a  End  of 
blockade  can  come  to  an  end  in  three  different  ways. 

^  The   Vrouw    Judith,    i    Eob.  article  30. 
150.  '  According     to     U.S.    Naval 

-  See    U.S.    Naval    War  Code,  War  Code,  article  43,  thirty  days 

articles  39-40.  are    allowed     "  unless    otherwise 

^  See     Japanese     Prize     Law,  specially  ordered." 


Blockade. 
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It  may,  first,  be  raised  by  the  blockading  State  for 
any  reason  it  likes,  and  in  this  case  it  is  usual  to 
notify  the  end  of  blockade  to  all  neutral  maritime 
States.  A  blockade  may,  secondly,  come  to  an  end 
through  an  enemy  force  driving  off  the  blockading 
squadron  or  fleet.  In  such  case  the  blockade  ends 
ipso  facto  by  the  blockading  squadron  being  driven 
away,  whatever  their  intention  to  return  may  be. 
Should  the  squadron  return  and  resume  the  blockade, 
it  must  be  considered  as  new,  and  not  simply  the 
continuation  of  the  former  blockade.  The  third 
ground  for  the  ending  of  a  blockade  is  its  failure  for 
any  reason  to  be  effective,  a  point  which  will  be 
treated  below  in  §  382. 


Ill 
Effectiveness  of  Blockade 

See  the  literature  quoted  above  at  the  commencement  of  §  368. 

Effective         §  379-  The  necessity  of  effectiveness  in  a  blockade 
Jiistinc-'^'^    by  means  of  the  presence  of  a  blockading  squadron 
FictiUous    ^^  sufficient  strength  to  prevent  egress  and  ingress  of 
Blockade,    vessels  became  gradually  recognised  during  the  first 
half  of  the  nineteenth  century,  and  it  became  formally 
enacted  as  a  principle  of  the  Law  of  Nations  through 
the  Declaration  of  Paris  in  1856.     Effective  blockade 
is  the  contrast  to  so-called  fictitious  or  paper  block- 
ade,  which    was   frequently   practised    during    the 
seventeenth,  eighteenth,  and  at  the  beginning  of  the 
nineteenth  century.^     Fictitious  blockade  consists  in 
the  declaration  and  notification  that  a  port  or  a  coast 
is  blockaded  without,  however,  posting  a  sufficient 

^  bee  Fauchille,  Blocu&,  pp.  74-iog. 
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number  of  men-of-war  on  the  spot  to  be  really  able 
to  prevent  egress  and  ingress  of  every  vessel.  It  was 
one  of  the  principles  of  the  First  and  the  Second  Armed 
Neutrality  that  a  blockade  should  always  be  effective, 
but  it  was  not  till  after  the  Napoleonic  wars  that  this 
principle  gradually  found  general  recognition.  Now- 
adays such  States  as  have  not  acceded  to  the  Decla- 
ration of  Paris  nevertheless  do  not  dissent  regarding 
the  necessity  of  effectiveness  of  blockade. 

§  380.  The  condition  of  effectiveness  of  blockade,  condition 
as  defined  by  the  Declaration  of  Paris,  is  its  mainte-  t/vSfe?sof 
nance   "  by  such  a  force    as  is  sufficient   really  to  Blockade. 
prevent  access  to  the    coast."      But  no    unanimity 
exists   respecting  the    requirements  of   an  effective 
blockade  according  to  this  definition.     Apart  from 
differences   of   opinion   regarding    points    of    minor 
interest,  it  may  be  stated  that  in  the  main  there  are 
two  conflicting  opinions. 

According  to  the  one  opinion  the  definition  of  an 
effective  blockade  already  pronounced  by  the  First  ( 
Armed  Neutrality  of  1780  is  valid,  and  a  blockade  \ 
is  effective  only  when  the  approach  to  the  coast  is  I 
barred  by  a  chain  of  men-of-war  anchored  on  the  ■ 
spot  and  so  near  to  one  another  that  the  line  cannot ' 
be  passed  without  obvious  danger  to  the  passing 
vessel.*     This  corresponds  to  the  practice  of  France. 

According  to  the  other  opinion,  a  blockade  is  effec- 
tive when  the  approach  is  watched — to  use  the  words 
of  Dr.  Lushington  - — "  by  a  force  sufficient  to  render 

'  See  Hautefeuille,  II.  p.  194;  number  of  ships,  and  formiiif^  as  it 

Gessner,  p.  179;  Kleen,  I.  §  129;  were  an  arch  of  circumvallation 

Boeck,    Nos.    676-681;     Dupuis,  round  the  mouth  of  the  prohibited 

Nos.  173-174  ;  Fauchille,  Blocus,  port,  where,  if  the  arch  fails   in 

pp.  1 10-142.  Phillimore,  III.  §  293  any  one  part,  the  blockade  itself 

takes  up  the  same  standpoint  in  fails  altogether." 

so  far  as  a  blockade  de  facto  is  -  In  his  judgment  in  the  case 

concerned: — "A  hlock&Ae  de  facto  of  the  Franciska,  Spinks,  287. 
should  be  etfected  by  stationing  a 


4o8  BLOCKADE 

the  egress  and  ingress  dangerous,  or,  in  other  words, 
save  under  peculiar  circumstances,  as  fogs,  violent 
winds,  and  some  necessary  absences,  sufficient  to 
render  the  capture  of  vessels  attempting  to  go  in 
or  come  out  most  probable."  According  to  this 
opinion  there  need  be  no  chain  of  anchored  men-of- 
war  to  expose  any  vessels  attempting  to  break  the 
blockade  to  a  cross  fire,  but  a  real  danger  of  capture 
suffices,  whether  the  danger  is  caused  by  cruising  or 
anchored  men-of-war.  This  is  the  standpoint  of 
theory  and  practice  of  Great  Britain  and  the  United 
States,  and  it  seems  likewise  to  be  that  of  Germany 
and  several  German  writers.^  The  blockade  during 
the  American  War  of  the  whole  coast  of  the  Con- 
federate States  of  the  extent  of  2,500  nautical  miles 
by  four  hundred  Federal  cruisers  could,  of  course, 
only  be  maintained  by  cruising  vessels ;  and  the  fact 
that  all  neutral  maritime  States  recognised  it  as 
eifective  shows  that  the  opinion  of  dissenting  writers 
has  more  theoretical  than  practical  importance. 

The  real  danger  to  passing  vessels  being  the 
characteristic  of  effectiveness  of  blockade,  it  must 
be  recognised  that  in  certain  cases  and  in  the  absence 
of  a  sufficient  number  of  men-of-war  a  blockade  may 
be  made  effective  through  planting  land  batteries 
within  range  of  any  vessel  attempting  to  pass.^  But 
a  stone  blockade,  so  called  because  vessels  laden  with 
stones  are  sunk  in  the  channel  to  block  the  approach — 
see  above,  §  368,  note  i — is  not  an  effective  blockade. 

And  it  must,  lastly,  be  mentioned  that  the  distance 
of  the  blockadiniz  men-of-war  from  the  blockaded 


'  See  Perels,  §  49  ;  Bluntschli,  States,  510.     Sec  also  Bluntschli, 

§  829;  Liszt,  §  41,  IV.  <;    829;  Perels,  §  49;  Gefifcken  in 

-  The  Nancy,  i  Acton,  63  ;  the  Holtzentlorff,  IV.  p.  750 ;  Walker, 

Circassian,   2    W^allace,    135;    the  Manual,  §  78. 
Olinde    Kodrigiies,     174,    United 
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port  or  coast  is  immaterial,  as  long  as  the  circum- 
stances and  conditions  of  the  special  case  justify 
such  distance.  Thus  during  the  Crimean  War  the 
port  of  Riga  was  blockaded  by  a  man-of-war 
stationed  at  a  distance  of  120  miles  from  the  town 
in  the  Lyser  Ort,  a  channel  three  miles  wide  forming 
the  only  approach  to  the  gulf.^ 

§  381.  It   is    impossible    to    state    exactly   what  Amount 
amount  of  danger  to  a  vessel  attempting  to  pass  is  which"^'^'^ 
necessary  to  prove  an  effective  blockade.     It  is  recog-  Egg^ti^e. 
nised  that  a  blockade  does  not  cease  to  be  effective  ness. 
in  case  now  and  then  a  vessel  succeeds  in  passing  the 
line  unhindered,  provided  there  was  so  much  danger 
as  to  make  her  capture  probable.     Dr.  Lushington 
strikingly  dealt   Avith   the   matter   in   the   following 
words  :  - — "  The   maintenance   of  a   blockade   must 
always  be  a  question  of  degree — of  the  degree   ot 
danger  attending  ships  going  into  or  leaving  a  port. 
Nothing  is   further   from  my  intention,  nor   indeed 
more  opposed  to  my  notions,  than  any  relaxation  of 
the  rule  that  a  blockade  must  be  sufficiently  main- 
tained ;  but  it  is  perfectly  obvious  that  no  force  could 
bar  the  entrance  to  absolute  certainty ;  that  vessels 
may  get  in  and  get  out  during  the  night,  or  fogs, 
or  violent  winds,  or  occasional  absence  ;    that  it  is 
most  difficult  to  judge  from  numbers  alone.     Hence, 
I  believe  that  in  every  case  the  inquiry  has   been, 
whether  the  force  was  competent  and  present,  and,  if 
so,  the  performance  of  the  duty  was  presumed ;  and 
I  think  I  may  safely  assert  that  in  no  case  was  a 
blockade  held  to  be  void,  when  the  blockading  force 
was  on  the  spot  or  near  thereto,  on  the  ground  of 

'  The   Franciska,    Spinks,    287.         -  In  his  judgment  in  the  case 
See    Hall,   §    260,    and    Holland,     of  the  Franciska,  Spinks,  287. 
Studies,  pp.  166-167. 
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vessels  entering  into  or  escaping  from  the  port,  where 
such  ingress  or  egi'ess  did  not  take  place  with  the 
consent  of  the  blockading  squadron." 
Cessation  §  382.  A  blockadc  is  effective  so  long  as  the  danger 
Sveness'  l^^sts  wliicli  uiakcs  probablc  the  capture  of  such 
vessels  as  attempt  to  pass  the  approach.  A  blockade, 
therefore,  ceases  ipso  facto  by  the  absence  of  such 
danger,  whether  the  blockading  men-of-war  are 
driven  away,  or  are  sent  away  for  the  fulfilment  of 
some  task  which  has  nothing  to  do  with  the  blockade, 
or  voluntarily  withdraw,  or  allow  the  passage  of 
vessels  in  other  cases  than  those  which  are  excep- 
tionally admissible.  Thus,  when  in  1861,  during  the 
American  Civil  War,  the  Federal  cruiser  "  Niagara," 
which  blockaded  Charleston,  was  sent  away  and  her 
place  was  taken  after  five  days  by  the  "  Minnesota,"  the 
blockade  ceased  to  be  effective,  although  the  Federal 
Government  refused  to  recognise  this.*  Thus,  further, 
when  during  the  Crimean  War  Great  Britain  allowed 
Eussian  vessels  to  export  goods  from  blockaded  ports, 
and  accordingly  the  egress  of  such  vessels  from  the 
blockaded  port  of  Kiga  was  permitted,  the  blockade 
of  Eiga  ceased  to  be  effective,  because  it  tried  to 
interfere  with  neutral  commerce  only ;  the  capture  of 
the  Danish  vessel  "  Franciska " "  for  attempting  to 
break  the  blockade  was,  therefore,  not  upheld. 

On  the  other  hand,  practice  ^  and  the  majority  of 
writers  recognise  the  fact  that  a  blockade  does  not 
cease  to  be  effective  in  case  the  blockading  force 
is  driven  away  for  a  short  time  through  stress  of 
weather.  English^  writers,  further,  deny  that  a 
blockade  loses   effectiveness   through   a   blockading 

'  See  Mountague  Bernard,  Neu-  -  Spinks,  287.   See  above,  §  370. 

trality   of   Great    Britain   during  ^  The  Columbia,  i  Rob.  1 54. 

the  American  Civil   War   (1870),  '  See  Twiss,  II.  §    103,  p.  301, 

pp.  237-239.  and  Phillimore,  III.  §  294. 
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man-of-war  being  absent  for  a  short  time  for  the 
purpose  of  chasing  a  vessel  which  succeeded  in 
passing  the  approach  unhindered.^ 


IV 
Breach  of  Blockade 

See  the  literature  quoted  above  at  the  commencement  of  §  368. 

§  383.  Breach  or  violation  of  blockade  is  the  un-  Definition 
allowed  ingress  or  egress  of  a  vessel  in  spite  of  the  "^  Breach 
blockade.     The  attempted  breach  is,  as  far  as  punish-  Blockade, 
ment  is  concerned,  treated  in  the  same  way  as  the 
consummated  breach,  but  the  practice  of  States  differs 
with  regard  to  the  question  at  what  time  and   by 
what  act  an  attempt  to  break  a  blockade  commences. 

But  it  must  be  specially  observed  that  the  blockade- 
runner  violates  International  Law  as  little  as  the 
contraband  carrier.  Both  (see  below,  §  398)  violate 
injunctions  of  the  belligerent  concerned. 

§  384.  Since  breach  of  blockade  is,  from  the  stand-  no  Breach 
point  of  the  blockading  belligerent,  a  criminal  act,  NoSof 
knowledge  on  the  part  of  a  vessel  of  the  existence  of  Blockade. 
a   blockade  is  essential   for   makino-   her   esfress   or 
ingress  a  breach  of  blockade.     It  is  for  this  reason 
that  Continental  theory  and  practice  do  not  consider 
a  blockade  established  without  local  and  diplomatic 
notification,  so  that  every  vessel  may  have,  or  may 
be  supposed  to  have,  notice  of  the  existence  of  a 
blockade.     And  for  the  same  reason  some  States,  as 
France  and  Italy,   never  consider  a  vessel  to   have 
committed  a   breach   of  blockade   unless    a   special 
warning  was  given  her  before  her  attempted  ingress 

^  iSee  article  n  of  U.S.  Naval  War  Code. 
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by  one  of  the  blockading  cruisers  stopping  her  and 
recording  the  warning  upon  her  log-book.^ 

British,  American,  and  Japanese  practice  regarding 
the  necessary  knowledge  of  the  existence  of  a  blockade 
on  the  part  of  a  vessel  makes  a  distinction  between 
actual  and  constructive  notice,  no  breach  of  blockade 
being  held  to  exist  without  either  the  one  or  the 
other."  Actual  notice  is  knowledge  acquired  by  a 
vessel  of  the  existing  blockade,  whether  through  a 
direct  warning  from  one  of  the  blockading  men-of- 
war  or  knoMdedge  acquired  from  any  other  public  or 
private  source  of  information.  Constructive  know- 
ledge is  presumed  knowledge  of  the  blockade  on  the 
part  of  a  vessel  on  the  ground  either  of  notoriety 
or  of  diplomatic  notification.  The  existence  of  a 
blockade  is  always  presumed  to  be  notorious  to 
vessels  within  the  blockaded  ports,  but  it  is  a  question 
of  fact  whether  it  is  notorious  to  other  vessels.  And 
knowledge  of  the  existence  of  a  blockade  is  always 
presumed  on  the  part  of  a  vessel  in  case  sufficient 
time  has  elapsed  since  the  home  State  of  the  vessel 
has  received  diplomatic  notification  of  the  blockade, 
so  that  it  could  inform  thereof  all  vessels  sailing 
under  its  flag,  whether  or  not  they  have  actually 
received,  or  taken  notice  of,  the  information.^ 

§  385.  The  practice  of  the  States  as  well  as  the 
opinions  of  writers  differ  much  regarding  such  acts  of 
a  vessel  as  constitute  an  attempt  to  break  blockade. 

(i)  The  Second  Armed  Neutrality  of  1800 intended 
to  restrict  an  attempt  to  break  blockade  to  the 
employment  of  force  or  ruse  by  a  vessel  on  the  line 


'   See  above,  §  376.  ^  The    Vvouw   Judith,    i    Rob. 

-  See     Holland,     Prize     Law,  150;  the  Neptunns,  2  Eob.   no; 

§§107,114-127;   U.S.  Naval  War  the   Calypso,    2    Rob.    298;    the 

Code,  article  39;   Japanese  Prize,  Neptunns,     3     Rob.      173;      the 

Law,  article  30.  Hofifnung,  6  Rob.  112. 
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of  blockade  for  the  purpose  of  passing  through. 
This  is,  on  the  whole,  the  practice  of  France,  which 
moreover,  as  stated  before,  requires  that  the  vessel 
shall  previous  to  the  attempt  have  received  special 
warning  from  one  of  the  blockading  men-of-war. 
Many  writers  ^  take  the  same  standpoint. 

(2)  The  practice  of  other  States,  as  Japan,  approved 
by  many  writers,"  goes  beyond  this  and  considers  it 
an  attempt  to  break  blockade  for  a  vessel,  with  or 
without  force  or  ruse,  to  endeavour  to  pass  the  line 
of  blockade.  This  practice  frequently  sees  an 
attempt  complete  in  the  fact  that  a  vessel  destined 
for  a  blockaded  place  is  found  anchoring  or  cruising 
near  the  line  of  blockade. 

(3)  The  practice  of  Great  Britain  and  the  United 
States  of  America  goes  farthest,  since  it  considers  it 
an  attempted  breach  of  blockade  for  a  vessel,  not 
destined  according  to  her  ship  papers  for  a  blockaded 
port,  to  be  found  near  it  and  steering  for  it,  and, 
further,  for  a  vessel  destined  for  a  port  the  blockade 
of  which  was  diplomatically  notified  to  start  on  her 
journey  knowing  that  the  blockade  has  not  yet  been 
raised,  except,  "when  the  port  from  which  the 
vessel  sails  is  so  distant  from  the  scene  of  war  as  to 
justify  her  master  in  starting  with  a  destination 
known  to  be  blockaded,  on  the  chance  of  finding  that 
the  blockade  has  been  removed,  and,  should  that  not 
prove  to  be  the  case,  with  an  intention  of  changing 
her    destination."  ^     This    practice,  further,    applies 


'  See  Hautefeuille,  II.  p.  134;  concerning     Naval     Prizes,     and 

Kleen,  I.  §  137;  Gessner,  p.  203;  article  31  of  the  Japanese  Naval 

Dupuis,     No.      185  ;       Fauchille,  Prize  Law. 

Blocus,  p.  322.  '  See  Holland,  Prize  Law,  §  133, 

2  See  Bluntschli,  §  835  ;  Perels,  and      U.S.     Naval     War     Code, 

§51;  Geffcken  in  Holtzendorff,  IV.  article    42 ;    the    Betsy,     i    Bob. 

p.  763  ;  Rivier,  II.  p.  431.    See  also  332. 
§  25  of  the  Prussian  Regulations 
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the  doctrine  of  continuous  voyages  ^  to  blockade,  for 
it  considers  an  attempt  of  breach  of  blockade  to 
have  been  committed  by  such  vessel  as,  although 
ostensibly  destined  for  a  neutral  or  an  unblockaded 
port,  is  in  reality  intended,  after  touching  there,  to 
go  on  to  a  blockaded  port.^ 

(4)  During  the  Civil  War  the  American  Prize  Courts 
carried  the  practice  further  by  condemning  such 
vessels  for  breach  of  blockade  as  knowingly  carried 
to  a  neutral  port  cargo  which  was  ultimately  destined 
for  a  blockaded  port,  and  by  condemning  for  breach 
of  blockade  such  cargo,  without  the  vessel,  as  was 
ultimately  destined  for  a  blockaded  port,  the  carrying- 
vessel  being  ignorant  of  this  ulterior  destination  of 
the  cargo.  Thus  the  "  Bermuda,"  ^  a  British  vessel 
with  a  cargo,  part  of  which  was,  in  the  opinion  of  the 
American  Courts,  ultimately  destined  for  the  block- 
aded ports  of  the  Confederate  States,  was  seized  on 
her  voyage  to  the  neutral  British  port  of  Nassau,  in 
the  Bahama  Islands,  and  was  condemned  for  breach 


'  The  so-called  doctrine  of  con-  from  the  Spanish  port  La  Guira 

tinuous   voya,£;es    dates   from  the  to    the    port    of    Marblehead    in 

time  of  the  Anglo-French  wars  at  Massachusetts — the  United  States 

the  end  of  the  eighteenth  centurj',  being  neutral — landed  the  cargo, 

and  is  connected  with  the  appli-  paid    import    duties    there,   then 

cation  of  the  so-called  rule  of  1756.  took  in  the  chief  part  of  this  cargo 

(bee     above,     §     289.)      Neutral  besides    other    goods,   and  sailed 

vessels   engaged   in    French   and  after  a  week  for  the  Spanish  port 

Spanish   colonial    trade,    thrown  of  Bilbao.     In  all  such  cases  the 

open   to   them   during   the    war,  British   Prize   Courts    considered 

sought  to  evade  seizure  by  British  the  voyages  from  the  colonial  port 

cruisers    and     condemnution     by  to  the  neutral  port  and  from  there 

British  Prize  Courts,  according  to  to   the   enemy  port  as   one   con- 

the  rule  of  1756,  by  taking  their  tinuous  voyage  and  confirmed  the 

cargo  to  a  neutral  port,  landing  it  seizure   of   the   ships    concerned, 

and  paying  import  duties   there.  See    Eemy,   Th^orie   de   la   con- 

and  then  re-lading  it  and  carrying  tinuaute  du  voyage  en  matiere  de 

it  to  the  mother   country  of  the  blocus  et  de  contrebande  (1902). 
respective   colony.     Thus,  in    the         -  See  Holland,  Prize  Law,  §  134. 

case   of  the   "William  "  (S   Rob.  The  James  Cook,  Edwards,  261. 
385),    it    was  proved     that    this         ^  3  Wallace,  514. 
neutral     vessel     took     a     cargo 
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of  blockade  by  the  American  Courts.  The  same 
happened  to  the  British  vessel "  Stephen  Hart,"  ^  which 
was  seized  on  her  voyage  to  the  neutral  port  of 
Cardenas,  in  Cuba,  And  in  the  famous  case  of 
the  "  Springliok,"  -  a  British  vessel  also  destined  for 
Nassau,  in  the  Bahama  Islands,  which  was  seized  on 
her  voyage  to  this  neutral  British  port,  the  cargo 
alone  was  finally  condemned  for  breach  of  blockade, 
since,  in  the  opinion  of  the  Court,  the  vessel  was  not 
cognisant  of  the  ulterior  destination  of  the  cargo  for 
a  blockaded  port.  The  same  happened  to  the  cargo 
of  the  British  vessel  "PeterhofT"^  destined  for  theV..^  --1 
neutral  port  of  Matamaros,  in  Mexico.  The  British 
Government  declined  to  intervene  in  favour  of  the 
British  owners  of  the  respective  vessels  and  cargoes.^ 

It  is  true  that  the  majority  of  authorities  ^  assert 
the  illegality  of  these  judgments  of  the  American 
Prize  Courts,  but  the  fact  that  Great  Britain  recognises 
as  correct  the  principles  which  are  the  basis  of  these 
judgments  will  probably  have  the  consequence  that 
they  will  in  future  be  applied  by  British  as  well  as 
foreign  Prize  Courts.  The  whole  matter  calls  for  an 
international  agreement  of  the  members  of  the  Family 
of  Nations. 

§  386.  Although  blockade  inwards  interdicts  in-  When 
gress  to  all  vessels,  if  not  especially  licensed,  neces-  nofcon-'^ 
sity   makes   exceptions   to   the   rule.     Whenever    a  ^'^ered 

Breach  of 


•  3  Wallace,  559.  more,  III.  §  298  ;  Twiss,  Belli- 
2  5  Wallace,  i.  gerent  Right  on  the  High  Seas 
^  5  Wallace,  28.  (1884),  p.  19;  Hall,  §  263  ;  Gess- 

*  See  Parliamentary  Papers,  ner,  Kriegfiihrende  und  neutrale 
Miscellaneous,  N.  I  (i9oo)"Corre-  Machte  (1877),  pp.  95-100;  Bltint- 
spondence  regarding  the  Seizure  sclili,  §  835  ;  Perels,  §51;  Fauchille, 
of  the  British  Vessels  Springbok  pp.  333-344;  UUmann,  §  154, 
and  Peterhoff  by  the  United  p.  331,  note  6;  Martens,  II.  §  124. 
States  Cruisers  in  1863."  See    also   Wharton,    III.    §    362, 

'  See,    for   instance,    Holland,  p.  401, 
Prize  Law,  p.  38,  note  2 ;  Philli- 
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vessel  is  by  need  of  repairs/  stress  of  weather,'^  want 
of  water  ^  or  provisions,  or  upon  any  other  ground 
absolutely  obliged  to  enter  a  blockaded  port,  such 
ingress  does  not  constitute  a  breach  of  blockade. 

On  the  other  hand,  according  to  the  British 
practice  at  least,  ingress  does  not  cease  to  be  breach 
of  blockade  if  caused  by  intoxication  of  the  master,^ 
ignorance  ^  of  the  coast,  loss  of  compass,^  endeavour 
to  get  a  pilot,'^  and  the  like,  or  an  attempt  to  ascer- 
tain ^  whether  the  blockade  was  not  raised.^ 

§  387.  There  are  a  few  cases  of  egress  which  are, 
according  to  British  and  most  other  States'  practice, 
not  considered  breaches  of  blockade  outwards. ^^  Thus, 
a  vessel  that  was  in  the  blockaded  port  before  the 
commencement  of  the  blockade  ^^  may  sail  from  this 
port  in  ballast,  as  may  a  vessel  that  entered  during 
a  blockade  either  in  ignorance  of  it  or  with  the 
permission  of  the  blockading  squadron. ^^  Thus, 
further,  a  vessel  the  cargo  of  which  was  put  on 
board  before  the  commencement  of  the  blockade 
may  leave  the  port  afterwards  unhindered. ^^  Thus, 
again,  a  vessel  obliged  by  absolute  necessity  to  enter 
a  blockaded  port  may  afterwards  leave  it  unhindered. 
And  a  vessel  employed  by  the  diplomatic  envoy  of  a 
neutral  State  for  the  exclusive  purpose  of  sending 
home  from  a  blockaded  port  distressed  seamen  of  his 
nationality  may  also  pass  unhindered. ^^ 


124. 


76. 


The  Charlotte,  Edwards  252. 
The  Fortuna,  5  Rob.  27. 
The   Hurtige  Hanne,  2  Rob. 

The  Shepherdess,  5  Rob.  262. 
The  Adonis,  5  Rob.  256. 
The  Elizabeth,  Edwards,  198. 
The  Neutralitet,  6  Rob.  30. 
The  Spes  and  Irene,  5  Rob. 

See      Holland,     Prize     Law, 


§§  135-136. 

^"  See  Holland,  Prize  Law, 
§  130;  Twiss,  II.  §  113;  Philli- 
more,  III.  §  313. 

'>  The  Frederick  Moltke,  i  Rob. 
86. 

'2  The  Juno,  2  Rob.  1 16, 

"  The  Vrouw  Judith,  i  Rob. 
150. 

'^  The  Rose  in  Bloom,  i  Dod- 
3on,  55. 
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§  388.  A  breach  of  blockade  can  only  be  com-  Passage 
mitted  by  passing  through  the  blockaded  approach.  uibbcL 
Therefore,  if  the   maritime    approach   to    a   port  is  ^^^^ 
blockaded  from  which  an  inland  canal  leads  to  an-  Breach  of 
other  unblockaded  port  of  the  enemy  or  to  a  neutral 
port,  no  breach  of  blockade  is    committed  through 
the  egress  or  the  ingress  of  a  vessel   passing  such 
canal  for   the   purpose    of  reaching   the   blockaded 
port.^ 


V 

Consequences  of  Breach  of  Blockade 

See  the  literatnre  quoted  above  at  the  coniniencement  of  §  368. 

§  389.  It  is  generally    recognised   that   a  vessel  capture  of 
may  be  captured  for  a  breach  of  blockade  in  delicto  ^Innlnl 
only,  that   means,  during   the  time  an   attempt  to  Vessels. 
break  it,  or  the  breach  itself,  is  committed.     But  here 
again  practice  as  well  as  theory  differ  much,  since 
there  is  no  unanimity  with  regard  to  the  extent  of 
time  during   which    an   attempt   of  breach  and  the 
breach  itself  can  be  said  to  be  actually  continuing. 

(i)  It  has  already  been  stated  above  in  §  385  that 
it  is  a  moot  point  when  an  attempt  to  break  a  block- 
ade can  be  said  to  be  continuing,  and  that  according 
to  the  practice  of  Great  Britain  and  the  United 
States  such  attempt  is  already  to  be  found  in  the  fact 
that  a  vessel  destined  for  a  blockaded  port  is  starting 
on  her  voyage.  It  is  obvious  that  the  controversy 
bears  upon  the  question  from  what  point  of  time  a 
blockade-running  vessel  must  be  considered  in  delicto. 

(2)  But  it  is  likewise  a  moot  point  when  the  period 

1  The  Stert,  4  Bob.  65.     See  Phillimore,  III.  §  314. 
VOL.  U.  E  E 
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of  time  comes  to  an  end  during  which  a  blockade- 
running  vessel  may  be  said  to  be  in  delicto.  Accord- 
ing to  Continental  theory  and  practice,  such  vessel 
is  in  delicto  only  as  long  as  she  is  on  the  spot  of  the 
line  of  blockade,  or,  having  fled  from  there,  as  long 
as  she  is  pursued  by  one  of  the  blockading  cruisers. 
On  the  other  hand,  according  to  the  practice  of  Great 
Britain  ^  and  the  United  States,"  a  blockade-running 
vessel  is  held  to  be  in  delicto  as  long  as  she  has  not 
completed  her  voyage  from  the  blockaded  port  to  the  port 
of  her  destination  and  bach  to  the  port  from  which  she 
started  originally,  the  voyage  out  and  home  being 
considered  one  voyage.  But  a  vessel  is  held  to  be 
in  delicto  as  long  only  as  the  blockade  continues, 
capture  being  no  longer  admissible  in  case  the  block- 
ade has  been  raised  or  has  otherwise  come  to  an  end. 
Penalty  §  390.  Capture  being  effected,  the  blockade-runner 

for  Breach  -^  ^^^^  ggj^^  ^q  ^  -^Q^t  to  be  brought  before  a  Prize 
Blockade.  Court.  For  this  purpose  the  crew  may  be  tem- 
porarily detained,  as  they  will  have  to  serve  as 
witnesses.  In  former  times  the  crew  could  be  im- 
prisoned, and  it  is  said  that  even  capital  ^  punishment 
could  have  been  pronounced  against  them.  But 
since  the  eighteenth  century  this  practice  has  been 
abandoned,  and  nowadays  the  crew  cannot  even 
be  made  prisoners  of  war,  but  must  be  released  as 
soon  as  the  Prize  Court  has  pronounced  its  verdict."* 
The  only  penalty  which  may  be  pronounced  is  con- 
fiscation of  the  vessel  and  the  cargo.  But  the  practice  ^ 
of  the  different  States  differs  much  concerning  the 
penalty  for  breach  of  blockade. 

^  The    Welvaart    van    Pillaw,  publ.,  I.  c.  11. 
2   Rob.    128;  General  Hamilton,        *  See   Calvo,  V.  §§   2897-2898. 

6  Eob.  61.  U.S.  Naval  War  Code,  article  45. 

"  See   U.S.   Naval  War   Code,        '-"  See    Fauchille,    Blocus,    pp. 

article  44.  357394;   Gessner,  pp.   210-214; 

'  See  Bynkershoek,  Quaest.jur.  Perels,  §  51,  pp.  276-278. 
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According  to  British  and  American  practice,  con- 
fiscation of  both  vessel  and  cargo  takes  place  in  case 
the  owners  of  the  vessel  are  identical  with  those  of 
the  cargo.  In  case  vessel  and  cargo  have  not  the 
same  owners,  confiscation  of  both  takes  place  only 
when  either  the  cargo  consists  of  contraband  of  war 
or  the  owners  knew  of  the  blockade  at  the  time 
the  cargo  was  shipped  for  the  blockaded  port.^  And 
it  matters  not  whether  the  captured  vessel  which 
carries  the  cargo  has  herself  actually  passed  through 
the  blockaded  line,  or  the  breach  of  blockade  was 
effected  through  a  combined  action  of  lighters  and 
the  vessel,  the  lighters  passing  the  line  and  dis- 
charging the  cargo  into  the  vessel  near  the  line, 
or  vice  versd." 

The  cargo  alone  was  confiscated  according  to  the 
judgments  of  the  American  Prize  Courts  during  the 
Civil  War  in  the  case  of  the  "  Springbok "  and  in 
similar  cases  ^  when  goods  ultimately  destined  for 
a  blockaded  port  were  sent  to  a  neutral  port  on  a 
vessel  whose  owners  were  ignorant  of  this  ulterior 
destination  of  the  goods. 


^  The  Mercurius,  i  Rob.  80; 
Columbia,  i  Rob.  1 54 ;  Alex- 
ander, 4  Rob.  93 ;  Adonis,  5 
Rob.  256;  Exchange,  Edwards, 
39  ;  Panaghia  Rhombia,  12  Moore, 


P.C.    168.     See  Phillimore,    III. 
§§  318-319. 

"^  The  Maria,  6  Rob.  201. 

^  See  above,  §  385  (4). 
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Conception  of  Contraband 

Grotius,  III.  c.  I,  §  5 — Bynkevshoek,  Quaest.  jur.  publ.  I.  cc.  IX-XII 
— Yattel,  III.  §§  111-113— Hall,  §§  236-247— Lawrence,  §§  277-281 
—Maine,  pp.  96-122— Manning,  pp.  352-399— Phillimore,  III 
§§  226-284— Twiss,  II.  §§  121-151— Halleck,  II.  pp.  214-238— 
Taylor,  §§  653-666— Walker,  §§  73-75— Wharton,  III.  §§  368-375— 
Wheaton,  §§  476-508— Bluntschli,  §§  801-814— Heffter,  §§  158-161 
— Geflfcken  in  Holtzendorff,  IV.  pp.  713-731— Gareis,  §  89— Liszt, 
§42 — Ullmann,  §  166 — Bonfils,  Nos.  1537-1587 — Despagnet,  Nos. 
687  690— Rivier,  II.  pp.  416-423— Calvo,  V.  §§  2708-2795— Flore, 
III.  Nos.  1 591-1601— Martens,  II.  §  136— Kleen,  I.  §§  70-102 — 
Boeck,  Nos.  606-659- Pillet,  pp.  315-330— Gessner,  pp.  70-144— 
Perels,  §§  44-46— Testa,  pp.  201-220 — Lawrence,  War,  pp.  140- 
174 — Ortolan,  II.  pp.  165-213 — Hautefeuille,  II.  pp.  69-172 — 
Dupius,  Nos.  199-230  —  Holland,  Prize  Law,  §§  57-87  —  U.S. 
Naval  War  Code,  articles  34-36 — Heineccius,  "De  navibus  ob 
vecturam  vetitarum  mercium  commissis  dissertatio  "  (1740) — Hueb- 
ner,  "De  la  saisie  des  batiments  neutres,"  2  vols.  (1759) — Valin, 
"Traite  des  prises,"  2  vols.  (1763) — Martens,  "  Essai  sur  les  arma- 
teurs,  les  prises,  et  sixrtout  les  reprises"  (1795) — Lampredi,  "  Del 
commerciodei  populi neutrali  in  tempo  di  guerra"  (1801) — Tetens, 
"  Considerations  sur  les  droits  reciproques  des  puissances  bellige- 
rantes  et  des  puissances  neutres  sur  mer  "  (1805) — Pistoye  et 
Duverdy,  "  Traite  des  prises  maritimes,"  2  vols.  (1855) — Moseley, 
"  What  is  Contraband  and  what  is  not  ?  "  (i  861)— Upton, "  The  Law 
of  Nations  affecting  Commerce  during  War  "  (1863)— Lehmann, 
"  Die  Zufuhr  von  Kriegscontrebandewaren,  etc."  (1877) — Kleen, 
"De  contrebande  de  guerre  et  des  transports  interdits  aux  neutres  " 
(1893) — Vossen,  "Die  Kontrebande  des  Krieges  "  (1896) — Man- 
ceaux,  "  De  la  contrebande  de  guerre"  (1899) — Brochet,  "  De  la 
contrebande  de  guerre  "  (1900) — Hirsch,  "  Kriegseontrebande  und 
verbotene  Transporte  in  Kriegszeiten  "  (1901) — Pincitore,  "  Ilcon- 
trabbando  di  guerra  "(1902) — Knight,  "  Des  etats  neutres  au  point 
de  vue  de  la  contrebande  de  guerre"  (1903) — Wiegner,  "Die 
Kriegskontrebande  "  (1904) — Wostlake  in  R.I.,  II.  (1870),  pp.  614- 
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655— Kleen  in  R.I.,  XXV.  (1893),  PP-  7,  124,  209,  389,  and  XXVI. 
pp.  214-217  (1894)— Bar  in  R.I.,  XXVI.  (1894),  pp.  401-414— 
Brocher  de  la  Flechere  in  R.I.,  2nd  ser.  I.  (1899),  pp.  337-3S3~ 
Fauchille  in  R.G.,  IV.  (1897),  pp.  297-323— Kleen  in  R.G.,  XI. 
(1904),  pp.  353-362 — Gover  in  the  "Journal  of  the  Society  of 
Comparative  Legislation,"  new  series,  II.  (1900)  pp.  1 18-130. 

§  391.  The  term  contraband  derives  from  the  Definition 
Italian  "  contrabbando,"  which,  itself  deriving  from  the  band  of^'^ 
Latin  "  contra  "  and  "  bannum  "  or  "  bandum,"  means  ^^^'■• 
"  in  defiance  of  an  injunction."  Contraband  of  war  is 
the  designation  of  such  goods  as  are  interdicted  by 
either  belligerent  to  be  carried  to  the  enemy  on  the 
ground  that  they  enable  the  latter  to  carry  on  the  war 
with  greater  vigour.  But  this  definition  is  only  a 
formal  one,  as  it  does  not  say  what  kinds  of  goods 
belong  to  the  class  of  contraband.  This  point  is 
indeed,  and  always  was,  much  controverted.  The 
matter  still  stands  as  Grotius  explained  it.  Although 
he  does  not  employ  the  term  contraband,  he  treats  of 
the  matter.  He  ^  distinguishes  three  different  kinds  of 
articles.  Firstly,  those  v.^hich,  as  arms  for  instance, 
can  only  be  made  use  of  in  war,  and  which  are,  there- 
fore, always  contraband.  Secondly,  those,  as  articles 
of  luxury,  which  can  never  be  made  use  of  in  war 
and  which,  therefore,  are  never  contraband.  Thirdly, 
those  which,  as  money,  provisions,  ships,  and  articles 
of  naval  equipment,  may  be  made  use  of  in  war  as 
well  as  in  peace,  and  which  are  on  account  of  their 
ancipitous  use  contraband  or  not  according  to  the 
circumstances  of  the  case.  In  spite  of  Bynkershoek's 
decided  opposition  -  to  this  distinction  of  Grotius,  the 

'  See  Grotius,  III.   c.  i,  §  5: —  meatus,   naves,   et   quae   navibus 

"  Sunt   res  quae  in   bello  tantum  adsunt.  ...  In  tertio  illo  genere 

usum  habent,  ut  arma :  sunt  quae  usus  ancipitis,  distinguendus   erit 

in  bello  nullum  habent  usum,  ut  belli  status.  .  .  " 

quae   voluptati   inserviunt :    sunt  -  SeeBynkershoek,  Quaest.  jur. 

quae  et  in  bello  et  extra  bellum  publici,  I.  c.  X. 
usmu  habent,   ut  pecuniae,  com- 
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practice  of  most  belligerents  has  down  to  the  present 
day  been  in  conformity  with  it.  A  great  many 
treaties  have  from  the  beginning  of  the  sixteenth 
century  been  concluded  between  different  States  for 
the  purpose  of  fixing  what  articles  belonging  to  the 
class  of  ancipitous  use  should  and  what  should  not  be 
regarded  as  contraband  between  the  parties,  but  all 
these  treaties  disagree  with  one  another.  And,  as  far 
as  they  are  not  bound  by  a  treaty,  belligerents  always 
have  exercised,  and  still  exercise,  their  discretion  in 
every  war  according  to  the  special  circumstances  and 
conditions  in  regarding  or  not  regarding  certain 
articles  of  ancipitous  use  as  contraband.  The  en- 
deavour of  the  First  and  the  Second  Armed  Neutrality 
of  1780  and  1800  to  restrict  once  for  all  the  number 
and  kinds  of  articles  that  could  be  regarded  as  con- 
traband failed,  and  the  Declaration  of  Paris  of  1856 
uses  the  term  contraband  without  any  attempt  to 
define  it.^ 
Absolute  §  392.  Apart  from  the  distinction  between  articles 
ditiomu'  wliicli  cau  be  made  use  of  only  in  war  and  those  of 
Contra-  aucipitous  usc,  two  different  classes  of  contraband 
must  be  distino'uished. 

There  are,  first,  articles  which  by  their  very 
character  are  primarily  and  ordinarily  destined  to  be 
made  use  of  in  war.  In  this  class  are  to  be  reckoned 
not  only  arms  and  ammunition,  but  also  such  articles 
of  ancipitous  use  as  military  stores,  naval  stores,  and 
the  like.     They  are  termed  absolute  contraband. 

There  are,  secondly,  articles  wliicli  by  their  very 
character  are  primarily  and  ordinarily  not  destined 
to  be  made  use  of  in  war,  but  which  under  certain 

^  Although — see  above,  §§  173-  concerns  neutral   commerce   and 

174 — prevention    of    carriage     of  is,   therefore,   more  conveniently 

contraband  is  a  means  of  sea  war-  treated  together  with  neutrality, 
fare  against  the  enemy,  it  chiefly 
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circumstances  and  conditions  may  be  of  the  greatest 
use  for  a  belligerent  for  the  continuation  of  the  war. 
To  this  class  belong,  for  instance,  horses,  provisions, 
and  coal.  These  articles  are  termed  conditional  or 
relative  contraband. 

Although  all  States  do  not  make  this  distinction, 
they  distinguish  nevertheless,  in  so  far  as  they  vary 
in  their  diff'erent  wars,  the  list  of  articles  which  they 
declare  contraband :  certain  articles,  as  arms  and 
ammunition,  being  always  on  the  list,  other  articles 
being  considered  contraband  only  then  when  the 
circumstances  of  a  particular  war  make  it  necessary. 
The  majority  of  writers  approve  of  the  distinction 
between  absolute  and  conditional  contraband,  al- 
though there  are  several  who  insist  that  arms  and 
ammunition  only  and  exclusively  can  be  recognised 
as  contraband,  and  that  conditional  contraband  does 
not  exist.  ^  The  distinction  would  seem  to  be  im- 
portant not  only  regarding  the  question  whether  or 
not  an  article  is  contraband,  but  also  regarding  the 
consequences  of  carrying  contraband." 

§  393.  That  absolute  contraband  cannot  and  need  Articles 
not  be  restricted  to  arms  and  ammunition  only  and  contra-^  ^ 
exclusively  becomes  obvious,  if  the  fact  is  taken  into  *'^°'^- 
consideration  that  other  articles,  although  of  anci- 
pitous   use,   may   be  as  valuable  and  essential  to  a 
belligerent  for  the  continuance  of  the  war  as  arms 
and    ammunition.       The    necessary   machinery   and 
material  for  the  manufacture  of  arms  and  ammuni- 
tion are  almost  as  valuable  as  the  latter  themselves, 
and  warfare  on  sea  can  as  little  be  waged  without 
vessels  and  articles  of  naval  equipment  as  without 
arms  and  ammunition.     But  no  unanimity  exists  with 

^  See,  for  instance,  Hautefeuille,  II.  p.  157,  and  Kleen,  I.  §  90. 
^  See  below,  §  406. 
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regard  to  such  articles  of  ancipitous  use  as  have  to  be 
considered  as  absolute  contraband,  and  States,  when 
they  go  to  war,  increase  or  restrict,  according  to  the 
circumstances  of  the  particular  war,  the  list  of  articles 
they  consider  absolute  contraband. 

According  to  British  practice  ^ — subject,  however, 
to  the  prerogative  of  the  Crown  to  order  alterations 
of  the  list  during  a  war — the  following  articles  are 
considered  absolute  contraband ;  Arms  of  all  kinds, 
and  machinery  for  manufacturing  arms  ;  ammunition 
and  materials  for  ammunition,  including  lead,  sulphate 
of  potash,  muriate  of  potash  (chloride  of  potassium), 
chlorate  of  potash,  and  nitrate  of  soda;  gunpowder  and 
its  materials,  saltpetre  and  brimstone,  also  guncotton ; 
military  equipments  and  clothing ;  military  stores ; 
naval  stores,  such  as  masts,  spars,  rudders,  ship 
timbers,  hemp  and  cordage,  sailcloth,  pitch  and  tar, 
copper  for  sheathing  vessels,  marine  engines  and  the 
component  parts  thereof  (including  screw  propellers, 
paddle-wheels,  cylinders,  cranks,  shafts,  boilers,  tubes 
for  boilers,  boiler-plates  and  fire  bars),  maritime 
cement  and  the  materials  used  for  its  manufacture 
(as  blue  lias  and  Portland  cement),  iron  in  any  of  the 
following  forms :  anchors,  rivet-iron,  angle-iron, 
round  bars  of  from  f  to  |-  of  an  inch  diameter,  rivets, 
strips  of  iron,  sheet  plate-iron  exceeding  J  of  an  inch, 
and  Low  Moor  and  Bowling  plates. 

It  must  be  specially  observed  that,  although 
belligerents  must  have  a  free  hand  in  increasiui?  or 
restricting,  according  to  the  circumstances  of  the 
particular  war,  the  list  of  articles  of  absolute  con- 
traband, it  ought  not  altogether  to  be  left  to  the 
discretion  of  belligerents  to  declare  any  articles  they 
like  as  absolute  contraband.     The  test  to  be  applied 

^  See  Holland,  Prize  Law,  §  62. 
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is  whether,  under  the  special  circumstances  of  a 
particular  war,  the  article  concerned  is  by  its 
character  primarily  and  ordinarily  destined  to  be 
made  use  of  for  military  or  naval  purposes.  If  that 
is  not  the  case,  an  article  ought  not  to  be  declared 
absolute  contraband,  although  it  may  be  declared 
contraband  when  clearly  destined  for  military  or 
naval  purposes.  Thus,  for  instance,  provisions  are 
not  by  their  character  primarily  and  ordinarily 
destined  to  be  made  use  of  in  war,  and  they  can  for 
this  reason  not  be  declared  absolute  contraband, 
although  they  may  be  declared  conditional  contra- 
band.^ 

§  394.  There  are  many  articles  which  are  not  by  Articles 
their  character  destined  to  be  made  use  of  in  war,  1°^^  con- 
but  are  nevertheless  of  great  value  to  belligerents  traband. 
for  the  continuance  of  the  war.  Such  articles  are 
conditionally  contraband,  which  means  that  they  are 
contraband  when  it  is  clearly  apparent  that  they  are 
intended  to  be  made  use  of  for  military  or  naval 
purposes.  This  intenti(m  becomes  apparent  on  con- 
sidering either  the  destination  of  the  vessel  carrying 
the  articles  concerned,  or  the  consignee  of  the 
articles.  If  such  destination  is  an  enemy  fleet,  or  an 
enemy  port  exclusively  or  mainly  used  for  military 
or  naval  equipment,  or  if  the  consignee  is  a  contractor 
for  the  enemy  army  and  navy,  it  may  justly  be 
presumed  that  the  goods  are  intended  to  be  made 
use  of  for  military  or  naval  purposes.  What  articles 
belong  to  this  class  cannot  be  decisively  laid  down. 


'  At  the  outbreak  of  the  Russo-  tests  of  Great  Britain  and  the 
Japanese  War,  Russia  made  no  United  States  of  America,  Russia 
distinction  between  absolute  and  admitted  the  distinction,  declaring 
conditional  contraband,  declaring  provisions,  cotton,  and  similar 
all  the  articles  concerned  contra-  articles,  only  conditional  contra- 
band outright.     But  on  the  pro-  band.     See  below,  §  394. 
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ISTeither  the  practice  of  States  nor  the  opinion  of 
writers  agrees  upon  the  matter,  and  it  is  in  especial 
controverted  ^  whether  or  not  foodstuffs,  horses  and 
other  beasts  of  burden,  coal  and  other  fuel,  money 
and  the  like,  and  cotton  can  conditionally  be  declared 
contraband. 

(i)  That  foodstuffs  cannot  under  ordinary  circum- 
stances be  declared  contraband  there  ought  to  be 
no  doubt.  There  are  even  several-  writers  who 
emphatically  deny  that  foodstuffs  can  ever  be  con- 
ditional contraband.  But  the  majority  of  writers 
admit  that  foodstuffs  destined  for  the  use  of  the 
enemy  army  or  navy  may  be  declared  contraband. 
This  is  also  the  practice  of  Great  Britain,^  the  United 
States  of  America,  and  Japan.  But  France  declared 
in  1885,  during  her  hostilities  against  China,  rice  in 
general  as  contraband,  on  the  ground  of  the  imf)ort- 
ance  of  this  article  for  the  Chinese  population.  And 
Eussia  in  1904,  during  the  Russo-Japanese  war,  de- 
clared rice  and  provisions  in  general  as  contraband ; 
on  the  protest  of  Great  Britain  and  the  United  States 
of  America,  however,  she  altered  her  decision  and 
declared  these  articles  conditional  contraband  only. 

(2)  The  importance  of  horses  and  other  beasts  of 
burden  for  cavalry,  artillery,  and  military  transport 
explains  their  frequenth'  being  declared  as  contra- 
band by  belligerents.  No  argument  has  any  basis 
against  their  character  as  conditional  contraband. 
But  they  are  frequently  declared  absolute  contra- 
band, as,  for  instance,  by  article  36  of  the  United 
States  Naval  War  Code.  Eussia,  which  during  the 
Eusso-Japanese  War   altered  her   standpoint   taken 

*  See   Perels,  §   45,  and  Hall,         -  See,  for  instance,  Bluntschli, 
§§    242-246,   who   give  bird's-eye     §  807. 

views  of  the  controversy.  ■'  The     Jonge     Margai'etha,     i 

Eob.  189. 
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up  at  first,  and  recognised  the  distinction  between 
absolute  and  conditional  contraband,  nevertheless 
maintained  her  declaration  of  horses  and  beasts  of 
burden  as  absolute  contraband. 

(3)  Since  men-of-war  are  nowadays  steamers, 
the  importance  of  coal,  and  eventually  other  fuel  for 
steamers,  for  wa"ino"  war  on  sea  is  obvious.  For  this 
reason.  Great  Britain  has  ever  since  1854  maintained 
that  coal,  if  destined  for  belligerent  men-of-war  or 
belligerent  naval  ports,  is  contraband.  But  in  1859 
France  and  Italy  did  not  take  up  the  same  stand- 
point. Russia,  although  in  1885  she  declared  that 
she  would  never  consent  to  coal  being  regarded  as 
contraband,  declared  in  1904  coal,  naphtha,  alcohol, 
and  every  other  kind  of  fuel,  absolute  contraband. 
And  she  adhered  to  this  standpoint,  although  she 
was  made  to  recomise  the  distinction  between  abso- 

O 

lute  and  conditional  contraband. 

(4)  As  regards  money,  unwrought  precious  metals 
which  may  be  coined  into  money,  bonds  and  the 
like,  the  mere  fact  that  a  neutral  is  prohibited  by  his 
duty  of  impartiality  from  granting  a  loan  to  a  belli- 
gerent oufjlit  to  brinof  conviction  that  these  articles 
are  contraband  if  destined  for  the  enemy  State  or 
its  forces.  However,  the  case  seldom  happens  that 
these  articles  are  brought  by  neutral  vessels  to 
belligerent  ports,  since  under  the  modern  conditions 
of  trade  belligerents  can  be  supplied  in  other  ways 
with  the  necessary  funds. 

(5)  As  regards  raw  cotton,  it  is  asserted  ^  that  in 
1 86 1 ,  during  the  Civil  War,  the  United  States  declared 
it  absolute  contraband  under  quite  peculiar  circum- 
stances, since  it  took  the  place  of  money  sent  abroad 

*  See  Hall,  §  246,  p.  690,  note  2 ;  Taylor,  §  662 ;  Wharton,  III. 
§373. 
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for  the  purpose  of  paying  for  vessels,  arms,  and 
ammunition.  This  assertion  seems  to  be  based  on 
the  following  extract  from  a  communication  of  Mr. 
Bayard,  Secretary  of  State,  to  Mr.  Muruaga  on 
June  28,  1886,  printed  by  Wharton,  III.  §  ^"^^^ 
p.  438  :— 

"  Cotton  was  useful  as  collateral  security  for  loans 
negotiated  abroad  by  the  Confederate  States  Govern- 
ment, or,  as  in  the  present  case,  was  sold  by  it  for 
cash  to  meet  current  expenses,  or  to  purchase  arms 
and  munitions  of  war.  Its  use  for  such  purposes 
was  publicly  proclaimed  by  the  Confederacy,  and  its 
sale  interdicted  except  under  regulations  established 
by,  or  contract  with,  the  Confederate  Government. 
Cotton  was  thus  officially  classed  among  war  supplies, 
and,  as  such,  was  liable  to  be  destroyed  when  found 
by  the  Federal  troops,  or  turned  to  any  use  which 
the  exigencies  of  war  might  dictate.  .  .  .  Cotton,  in 
fact,  was  to  the  Confederacy  as  much  munitions  of 
war  as  powder  and  ball,  for  it  furnished  the  chief 
means  of  obtaining  those  indispensables  of  warfare. 
In  International  Law  there  could  be  no  question  as 
to  the  right  of  the  Federal  commanders  to  seize  it  as 
contraband  of  war,  whether  they  found  it  on  rebel 
territory  or  intercepted  it  on  the  way  to  the  parties 
who  were  to  furnish  in  return  material  aid  in  the 
form  of  the  sinews  of  war — arms  or  general  supplies." 

But  this  assertion  that  cotton  was  declared 
contraband  during  the  American  Civil  War  would 
seem  to  be  erroneous.  Holland  ^  points  out : — "  It 
has,  indeed,  been  alleged  that  cotton  was  declared  to 
be  '  contraband '  by  the  United  States  in  their  Civil 
War.     The  Federal  proclamations  will,  however,  be 

'  See  Professor  Holland's  letter,  "  Cottoio  as  Contraband  of  War," 
in  the  "  Times  "  of  July  2,  1905. 
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searched  in  vain  for  anything  of  the  kind.  The 
mistake  is  due  to  an  occasional  loose  employment  of 
the  term,  as  descriptive  of  articles  found  by  an 
invader  in  an  enemy's  territory,  which,  although  the 
property  of  private,  and  even  neutral,  individuals, 
happen  to  be  so  useful  for  the  purposes  of  the  war 
as  to  be  justly  confiscated.  That  this  was  so  will 
appear  from  an  attentive  reading  of  the  case  of 
Mrs.  Alexander's  cotton,  in  1861  (2  Wallace,  404), 
and  of  the  arguments  in  the  claim  made  by  Messrs. 
Maza  and  Larrache  against  the  United  States  in 
1886  (Foreign  Eelations  of  United  States,  1887)." 

Be  that  as  it  may,  raw  cotton  cannot  under 
ordinary  circumstances  be  considered  absolute  con- 
traband. For  this  reason  Great  Britain  protested 
when  Eussia  in  1904,  during  the  Russo-Japanese 
War,  declared  cotton  in  general  as  contraband. 
Russia  altered  her  standpoint  and  declared  cotton 
conditional  contraband  only.^ 

§  395-  Whatever  may  be  the  nature  of  articles.  Hostile 
they  are  never  contraband  unless  they  are  destined  tion 
for   the    use   of  a   belligerent   in  war.     Arms   and  ^^contJa- 
ammunition  destined  for  a  neutral  are  as  little  con-  band. 
traband  as  other  goods  with  the  same  destination. 
As  this  hostile  destination  is  essential  even  for  articles 
which  are  obviously  used  in  war,  such  hostile  des- 
tination is  all  the  more  important  for  such  articles 
of  ancipitous  use  as  are  only  conditionally  contra- 
band.    Thus,  for  instance,  provisions  and  coal  are 

1  According  to  British  practice  construction  of  a  railway,  as  iron 

— see  Holland,  Prize  Law,  §  64 —  bars,     sleepers,     and     the     like  ; 

the    list    of    conditional    contra-  coal,   hay,    ho^'ses,    rosin,  tallow, 

band  comprises  : — Provisions  and  timber.     But  it  is  in  the  preroga- 

liquors   for    the   consumption   of  tive     of    the     Crown   to   extend 

army    and    navy ;    money,    tele-  or  reduce  this  list  during  a  war 

graphic   materials,  such    as  wire,  according    to    the    requirements 

porous    cups,    platina,    sulphuric  of  the  circumstances, 
acid,  and  zinc ;  materials  for  the 
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perfectly  innocent  and  not  at  all  contraband  if  they 
are  not  purposely  destined  for  enemy  troops  and 
naval  forces,  but  are  destined  for  use  by  a  neutral. 
However,  the  destination  of  the  articles*  must  not  be 
confounded  with  the  destination  of  the  vessel  which 
carries  them.  For  it  will  be  shown  ^  that,  on  the 
one  hand,  articles  with  a  hostile  destination  are 
considered  contraband  although  the  carrying  vessel 
is  destined  for  a  neutral  port,  and  that,  on  the  other 
hand,  articles,  although  they  are  without  a  hostile 
destination,  are  considered  contraband  because  the 
carrying  vessel  is  to  touch  at  an  intermediate  enemy 
port  and  is,  therefore,  destined  for  such  port, 
although  her  ultimate  destination  is  a  neutral  port. 
Articles  ^  ^q6.  Hostilc  destination  bein^  essential  for  all 

fo?the       kinds  of  articles  to  be   considered   contraband,  all 
Use  of  the  g^^j^  articles  as  are  carried  by  a  vessel  apparently 
Vessel.       for  her  own  use  are  never  contraband.     Merchant- 
men frequently  carry  a   gun  and  some   amount   of 
ammunition   for   the  purpose  of  signalling,  and,  if 
they   navigate   in   parts   of  the   sea   dangerous   on 
account  of  piracy,  they  frequently  carry   a  certain 
amount  of  arms  and  ammunition  for  defence  against 
an  attack  by  pirates.     It  will  not  be  difficult  either 
for  the  searching  belligerent  man-of-war  or  for  the 
Prize  Court  to  ascertain  whether  or  not  such  arms 
and  ammunition  are  carried  bond  fide. 
Contra-  >§  397.  A  ucutral  vcsscl,  whether  carrying  contra- 

Vesseis.  band  or  not,  may  be  herself  contraband.  This  is  the 
case  when  she  is  built  or  fit  for  use  in  war  and  is  on 
her  way  to  the  enemy.  Such  vessel  being  equivalent 
to  arms,  although  she  may  not  yet  be  fitted  with 
arms,  is,  of  course,  absolutely  contraband.^     And  it 

'  See  below,  §§  399-401.  See  Twiss,  II.  §  148,  and  Holland, 

*  The  Richmond,  5  Rob.  325.     Prize  Law,  §  86. 
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must  be  specially  obsei-ved  that  she  need  not  at  all 
be  fit  for  use  as  a  man-of-war ;  it  suffices  that  she 
is  fit  to  be  used  for  the  transport  of  troops  and  the 
like. 

That  a  neutral  is  not  obliged  by  his  duty  of  im- 
partiality to  prevent  his  subjects  from  supplying  a 
belligerent  with  vessels  except  where  the  vessel  con- 
cerned is  built  or  fitted  out  by  order  of  a  belligerent, 
is  shown  above  in  §§  334  and  350.^ 


II 
Carriage  of  Contraband 

See  the  literature  quoted  above  at  the  commencement  of  §  391. 

§  398.    The    guaranteed    freedom    of    commerce  carriage 
making   the   sale  of  articles   of  all   kinds   to   belli-  blm?"^''^ 
gerents  by  subjects  of  neutrals  legitimate,  articles  of  P«»ai  by 
conditional  as  well  as  absolute  contraband  may  be  cipli  w 
supplied  by  sale  to  either  belligerent  by  these  indi-  °eiSts 
viduals.     And  the  carriage  of  such  articles  by  neutral 
merchantmen  on  the  Open  Sea  is,  as  far  as  Inter- 
national Law   is    concerned,    quite  as  legitimate  as 
their  sale.     The  carrier  of  contraband  by  no  means 
violates  an  injunction  of  the  Law  of  Nations.     But 
belligerents  have  by  the  Law  of  Nations  the  right  to 
prohibit  and  punish  the  carriage  of  contraband  by 
neutral  merchantmen,  and  the  carrier  of  contraband 
violates,  for  this  reason,  an  injunction  of  the  belli- 
gerent concerned.     It  is  not  International  Law,  but 
the  Municipal  Law  of  the  belligerents,  which  makes 
carriage  of  contraband  illegitimate  and  penal.^     The 

1  See  also   above,  §  321,   concerning  the   sale,  during  the  Russo- 
Japanese  War,  of  several  German  liners  to  Russia. 
-  See  above,  §  296. 
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question  why  the  carriage  of  contraband  articles 
may  nevertheless  be  prohibited  and  punished  by  the 
belligerents,  although  it  is  quite  legitimate  as  far 
as  International  Law  is  concerned,  can  only  be 
answered  by  a  reference  to  the  historical  develop- 
ment of  the  Law  of  Nations.  In  contradistinction 
to  former  practice,  which  interdicted  all  trade 
between  neutrals  and  the  enemy,  the  principle  of 
freedom  of  commerce  between  subjects  of  neutrals 
and  either  belligerent  has  gradually  become  uni- 
versally recognised ;  but  this  recognition  included 
from  the  beginning  the  right  of  either  belligerent  to 
punish  carriage  of  contraband  on  the  sea.  And  the 
reason  obviously  is  the  necessity  for  belligerents  in 
the  interest  of  self-preservation  to  prevent  the  import 
of  such  articles  as  may  strengthen  the  enemy,  and  to 
confiscate  the  contraband  cargo,  and  eventually  the 
vessel  also,  as  a  deterrent  to  other  vessels. 

The  present  condition  of  the  matter  of  carriage 
of  contraband  ^  is  therefore  a  compromise.  In  the 
interest  of  the  generally  recognised  principle  of 
freedom  of  commerce  between  belligerents  and  sub- 
jects of  neutrals.  International  Law  does  not  require 
neutrals  to  prevent  their  subjects  from  carrying 
contraband;  on  the  other  hand.  International  Law 
empowers  either  belligerent  to  prohibit  and  punish 
carriage  of  contraband  in  the  same  way  as  it — see 
above,  §  383 — empowers  either  belligerent  to  prohibit 
and  punish  breach  of  blockade. 
Direct  §  399-  Carriage  of  contraband  commonly   occurs 

ofcinka-  ^^^^^^  ^  vessel  is  engaged  in  carrying  to  an  enemy 
band.         port  such  goods  as  are  contraband  when  they  have 
a  hostile  destination.     In  such  cases  it  matters  not 

'  The  same  applies  to  blockade -ntnning  and  carriage  of  analogous 
of  contraband. 
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whether  the  fact  that  the  vessel  is  destined  for  an 
enemy  port  becomes  apparent  from  her  papers,  she 
being  bound  to  such  port,  or  whether  she  is  found  at 
sea  sailing  on  a  course  for  an  enemy  port,  although 
her  papers  show  her  to  be  bound  to  a  neutral  port. 
And  it,  further,  matters  not,  according  to  the  practice 
of  Great  Britain  and  the  United  States  of  America  at 
least,  that  she  is  bound  to  a  neutral  port  and  that 
the  articles  concerned  are,  according  to  her  papers, 
destined  for  a  neutral  port,  if  only  she  is  to  call  at 
an  intermediate  enemy  port  or  is  to  meet  enemy 
naval  forces  at  sea  in  the  course  of  her  voyage  to  the 
neutral  port  of  destination ;  ^  for  otherwise  the  door 
would  be  open  to  deceit,  and  it  would  always  be  pre- 
tended that  goods  which  a  vessel  is  engaged  in  carry- 
ing to  such  intermediate  enemy  places  were  intended 
for  the  neutral  port  of  ultimate  destination.  For  the 
same  reason  a  vessel  carrying  such  articles  as  are 
contraband  when  they  have  a  hostile  destination  is 
considered  carrying  contraband  if  her  papers  show 
that  her  destination  is  dependent  upon  contingencies 
under  which  she  may  have  to  call  at  an  enemy  port,^ 
unless  she  proves  that  she  has  abandoned  the  inten- 
tion of  eventually  calling  there. 

§  400.  On  occasions  a  neutral  vessel  carrying  such  circuitowj 
articles  as  are   contraband   if  they   have   a   hostile  of^Contra- 
destination  is,  according  to   her  papers,  ostensibly  ^^"*^* 
bound  to  a  neutral  port,  but  is  intended,  after  having 
called   and   eventually   having   delivered   her  cargo 
there,  to  carry  the  same   cargo   from   there   to    an 
enemy  port.     There  is,  of  course,  no  doubt  that  such 
vessels  are  carrying  contraband   whilst   engaged   in 
carrying  the  articles  concerned  from  the  neutral  to 
the  enemy  port.     But  during   the   American   Civil 

^  See  Holland,  Prize  Law,  §  69.     ^  See  Holland,  Prize  Law,  §  70. 
VOL.  II.  F  F 
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War  the  question  arose  whether  they  may  already 
be  considered  carrying  contraband  on  their  way  from 
the  port  of  starting  to  the  neutral  port  from  which 
they  are  afterwards  to  carry  the  cargo  to  an  enemy 
port,  since  they  are  really  intended  to  carry  the  cargo 
from  the  port  of  starting  to  an  enemy  port,  although 
not  directly,  but  circuitously,  on  a  roundabout  way. 
The  American  Prize  Courts  answered  the  question  in 
the  affirmative  by  applying  to  the  carriage  of  contra- 
band the  principle  of  dolus  non  purgatur  circuitu  and 
the  so-called  doctrine  of  continuous  voyages.^  This 
attitude  of  the  American  Prize  Courts  has  called  forth 
protests  on  the  part  of  many  authorities,^  British  as 
well  as  foreign,  but  Great  Britain  has  not  protested, 
and  from  the  attitude  of  the  British  Government  in 
the  case  of  the  "  Bundesrath "  and  other  vessels  in 
1900  during  the  South  African  War  it  may  safely, 
although  indirectly  only,  be  concluded  that  Great 
Britain  considers  the  practice  of  the  American  Prize 
Courts  correct  and  just,  and  that  as  a  belligerent  she 
intends  to  apply  the  same  principles.  This  may  also 
be  inferred  from  §  71  of  Holland's  "  Manual  of  Naval 
Prize  Law,"  which  establishes  the  rule :  "  The  osten- 
sible destination  of  a  vessel  is  sometimes  a  neutral 
port,  while  she  is  in  reality  intended,  after  touching. 


'  See  above,  §  385  (4),  where  the 
cases  of  the  "  Bermuda  "  and  the 
"  Stephen  Hart ' '  are  quoted.  In  all 
those  and  the  like  cases  the  doctrine 
of  continuous  voyages  was  said  to 
apply  as  w&Uto  carriage  of  contra- 
band as  to  breach  of  blockade. 

-  See,  for  instance.  Hall,  §  247. 
But  Phillimore,  III.  §  227,  p.  391, 
says  of  the  judgments  of  the 
Supreme  Court  of  the  United 
States  in  the  cases  of  the 
"  Bermuda  "  and  the  "  Peterhoflf," 
that  they  "  contain  very  valuable 
and  sound  expositions  of  the  law, 


professedly,  and  for  the  most  part 
really  in  harmony  with  the  earlier 
decisions  of  English  Prize  Courts." 
On  the  other  hand,  Phillimore, 
III.  §  298,  p.  490,  disagrees  with 
the  American  Courts  regarding 
the  application  of  the  doctrine  of 
continuous  voyages  to  breach  of 
blockade,  and  reprobates  the  de- 
cision in  the  case  of  the  "  Spring- 
bok." See  also  Eemy,  Theorie  de 
la  continuaute  du  voyage  en 
matifere  de  blocusetde  contx-ebande 
de  guerre  (1902),  and  Fauchille  in 
E.O.,  IV.  (1897),  pp.  297-323. 
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and  even  landing  and  colourably  delivering  over  her 
cargo  there,  to  proceed  with  the  same  cargo  to  an 
enemy  port.  In  such  a  case  the  voyage  is  held  to  be 
'  continuous,'  and  the  destination  is  held  to  be  hostile 
throughout."  And  provided  that  the  intention  of 
the  vessel  is  really  to  carry  the  cargo  circuitously,  by 
a  roundabout  way,  to  an  enemy  port,  and  provided, 
further,  that  a  mere  suspicion  is  not  held  for  a  proof 
of  such  intention,  I  cannot  see  why  this  application 
of  the  doctrine  of  continuous  voyages  should  not  be 
considered  reasonable,  just,  and  adequate. 

§  401.  It  also  happens  in  war  that  neutral  vessels  indirect 
carry  to  neutral  ports  such  articles  as  are  contraband  of^con?^ 
if  bound  for  a  hostile  destination,  the  vessel  beinff  traband 

'  c!    (Doctrine 

cognisant  or  not  of  the  fact  that  arrangements  have  of  Con- 
been  made  for  the  articles  to  be  afterwards  brought  Tran"^ 
by  land  or  sea  into  the  hands  of  the  enemy.     And  p°^'^^- 
the  question  has  arisen  whether  such  vessels  on  their 
voyage  to  the  neutral  port  can  be  considered  carrying 
contraband  of  war.'^     Already  in  1855,  during  the 
Crimean  War,  the  French  Conseil-General  des  Prises, 
in  condemning  the  cargo  of  saltpetre  of  the  Hano- 
verian neutral  vessel  "  Vrow  Houwina,"  answered  the 
question  in  the  affirmative  ;  ^  but  it  was  not  until  the 

^  The  question  is  treated  with  "Vrow  Houwina"  (i  Wheaton, 
special  regard  to  the  case  of  the  382),  is  not  a  case  of  indirect  car- 
"  Bundesrath,"  in  two  able  articles  riage  of  contraband.  The  "  Corn- 
in  the  Law  Quarterly  Review,  mercen "  was  on  her  way  to 
XVII.  (1901),  under  the  titles  Bilbao,  in  Spain,  carrying  a  cargo 
"The  Seizure  of  the  Bundesrath"  of  provisions  for  the  English  Army 
(Mr.  I.  Dundas  White)  and  in  Spain,  and  she  was  captured  by 
"  Contraband  Goods  and  Neutral  a  privateer  commissioned  by  the 
Ports  "  (Mr.  E.  L.  de  Hart).  See  United  States  of  America,  which 
also  Baty,  International  Law  in  was  then  at  war  with  England. 
South  Africa  (1900),  pp.  1-44.  When   the    case,   in    1816,   came 

-  See  Calvo,   V.   §  2767,  p.  52.  before     Mr.     Justice     Story,     he 

The  case  of  the  Swedish  neutral  reprobated  the  argument  that  the 

vessel       "  Commercen,"       which  seizure  was  not  justified  because 

occurred    in   18 14,  and  which    is  a  vessel  could  not   be  considered 

frequently  quoted  with  that  of  the  carrying  contraband  when  on  her 

V  V  2 
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American  Civil  War  that  the  question  was  decided 
on  principle.  Since  from  the  British  port  of  Nassau, 
in  the  Bahamas,  and  from  other  neutral  ports  near  the 
coast  of  the  Confederate  States,  goods,  first  brought 
to  these  nearer  neutral  ports  by  vessels  coming 
from  more  distant  neutral  ports,  were  carried  to  the 
blockaded  coasts  of  the  Southern  States,  Federal 
cruisers  seized  several  vessels  destined  and  actually 
on  their  voyage  to  Nassau  and  other  neutral  ports 
because  all  or  parts  of  their  cargoes  were  ultimately 
destined  for  the  enemy.  And  the  American  Courts 
considered  those  vessels  as  carrying  contraband, 
although  they  were  sailing  from  one  neutral  port 
to  another,  on  clear  proof  that  the  goods  concerned 
were  destined  to  be  transported  by  land  or  sea 
from  the  neutral  port  of  landing  into  the  enemy 
^  territory.  The  leading  cases  are  those  of  the 
^^ J'  Springbok  "  and    "  Peterhoff,"  which   are   already 

y^  mentioned  above  in  §  385  (4),  for  the  Courts  found 
the  seizure  of  these  and  other  vessels  justified  as  well 
on  the  ground  of  carriage  of  contraband  as  on  the 
ground  of  breach  of  blockade.  Thus,  another  appli- 
cation of  the  doctrine  of  continuous  voyages  came 
into  existence,  since  vessels  whilst  sailing  between 
two  neutral  ports  could  only  be  considered  to  be 
carrying  contraband  when  the  transport  first  from 
one  neutral  port  to  another  and  afterwards  from  the 
latter  to  the  enemy  territory  had  been  regarded  as 
one  continuous  voyage.  This  application  of  the 
doctrine  of  continuous  voyages  is  fitly  termed 
"  doctrine  of  continuous  transports." 
The  Case        §  402.  This    application  of  the  doctrine  of  con- 

Bundes-   tiuuous  voyages  under  the  new  form  of  continuous 


rath.' 


way  to   a  neutral   port,   and   he     tion   of    goods   was    sufficient   to 
asserted  that  the  hostile  destina-     justify  the  seizure  of  the  vessel. 
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transports  has  likewise  been  condemned  by  many 
British  and  foreign  authorities  ;  but  here,  too,  Great 
Britain  did  not  protest — on  the  contrary,  she  has,  as 
was  mentioned  above  in  §  385  (4),  declined  to  interfere 
in  favour  of  the  British  owners  of  the  vessels  and 
cargoes  concerned.  And  that  she  really  considers 
the  practice  of  the  American  Courts  just  and  sound 
became  clearly  apparent  by  her  attitude  during  the 
South  African  War.  When,  in  1900,  the  "  Bundes- 
rath,"  "  Herzog,"  and  "  General,"  German  vessels 
sailing  from  German  neutral  ports  to  the  Portuguese 
neutral  port  of  Lorenzo  Marques,  in  Delagoa  Bay, 
were  seized  by  British  cruisers  under  the  suspicion 
of  carrying  contraband,  Germany  demanded  their 
release,  maintaining  that  no  carriage  of  contraband 
could  be  said  to  take  place  by  vessels  sailing  from  one 
neutral  port  to  another.  But  Great  Britain  refused 
to  admit  this  principle,  maintaining  that  articles 
ultimately  destined  for  the  enemy  were  contraband, 
although  the  vessels  carrying  them  were  bound  for  a 
neutral  port.^ 

There  is  no  doubt  that  this  attitude  of  the  British 
Government  was  contrary  to  the  opinion  of  prominent 
English^  writers  on  International  Law.  Even  the 
"  Manual  of  Naval  Prize  Law,"  edited  by  Professor 
Holland^  in  1888,  and  "issued  by  authority  of  the 
Lords  Commissioners  of  the  Admiralty,"  reprobates 
the  American  practice,  for  in  §  72  it  lays  down  the 
following  rule  :  "...  If  the  destination  of  the  vessel 

'  See     Parliamentary     Papers,  '  In  a  letter  to  the  "  Times  "  of 

Africa,  No.  I   (1900);  Correspond-  January  3,  igco,  Professor  Holland 

ence  respecting  the  action  of  H.M.'s  points  out  that  circumstances  had 

naval  authorities   with  regard   to  so   altered   since     1888    that   the 

certain  foreign  vessels.  attitude  of  the  British  Government 

-  See,  for  instance,  Hall,  §  247,  in  the  case  of  the  "  Bundesrath  " 

and  Twissinthe  Law  Magazine  and  was  quite  justified. 
Review,  XII.  (1877),  PP-  130-158. 
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be  neutral,  then  the  destination  of  the  goods  on 
board  should  be  considered  neutral,  notwithstand- 
ing it  may  appear  from  the  papers  or  otherwise  that 
the  goods  themselves  have  an  ulterior  destination 
by  transhipment,  overland  conveyance,  or  otherwise." 
And  the  practice  of  British  Prize  Courts  seems 
hitherto  to  have  been  in  accordance  with  this  rule. 
In  1 798,  during  war  between  England  and  the  Nether- 
lands, the  neutral  ship  "  Imina,"  ^  which  had  left  the 
neutral  port  of  Dantzig  for  Amsterdam  carrying 
ship's  timber,  but  on  hearing  of  the  blockade  of 
Amsterdam  by  the  British  had  changed  her  course  for 
the  neutral  port  of  Emden,  was  seized  on  her  voyage 
to  Emden  by  a  British  cruiser,  but  she  was  released 
by  Sir  WilHam  Scott  because  she  had  no  intention 
of  breaking  blockade,  and  because  a  vessel  could 
only  be  considered  carrying  contraband  whilst  on  a 
voyage  to  an  enemy  port.  "  The  rule  respecting 
contraband,  as  I  have  have  always  understood  it,  is 
that  the  articles  must  be  taken  in  delicto,  in  the 
actual  prosecution  of  the  voyage  to  an  enemy  port," 
said  Sir  William  Scott.- 
Conti-  §  403.    Although    the    majority    of    Continental 

support      writers  condemn  the  doctrine  of  continuous  transports, 
Jo  *^^.        there    are   several   eminent   Continental   authorities 

Doctrine  .  ^ 

of  Con-      who  support  it.     Thus,  Gessner  (p.  119)  asserts  em- 
Trans"-^      phatically  that  the  destination  of  the  carrying  vessel 

ports. 

^  3  Rob.  167.  Chino  -  Japanese  War  (1899), 
*  It  is  frequently  maintained —  pp.  xx-xxiii,  see  also  Westlake 
see  Phillimore,  III.  §  227,  pp.  397-  in  the  Law  Quarterly  Review, 
403 — that  in  1864,  in  the  case  of  XV.  (1899),  pp.  23-30.  But  I 
Hobbs  V.  Henning,  Lord  Chief  cannot  see  that  Westlake  is  like- 
Justice  Erie  repudiated  the  wise  successful  in  his  endeavour  to 
doctrine  of  continuous  transports,  show  that  Sir  William  Scott  had 
but  Professor  Westlake  shows  that  not  asserted  the  impossibility  of 
this  is  not  the  case  ;  see  West-  contraband  between  two  neutral 
lake's  Introduction  in  Takahashi,  ports. 
International    Law     during     the 
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is  of  no  importance  compared  with  the  destination  of 
the  carried  goods  themselves.  Bluntschli,  although 
he  condemns  in  §  835  the  American  practice  regard- 
ing breach  of  blockade  committed  by  a  vessel  sailing 
from  one  neutral  port  to  another,  approves  in  §  813 
expressly  of  the  American  practice  regarding  carriage 
of  contraband  by  a  vessel  sailing  between  two 
neutral  ports,  yet  carrying  goods  with  a  hostile 
destination.  Kleen  (I.  §  95,  p.  388)  condemns  the  rule 
that  the  neutral  destination  of  the  vessel  makes  the 
goods  appear  likewise  neutral,  and  defends  seizure 
in  the  case  of  a  hostile  destination  of  the  goods  on 
a  vessel  sailing  between  two  neutral  ports ;  he  ex- 
pressly states  that  such  goods  are  contraband  from 
the  moment  the  carrying  vessel  leaves  the  port  of 
loading.  Fiore  (III.  No.  1649)  reprobates  the  theory 
of  continuous  voyages  as  applied  by  British  and 
American  Courts,  but  he  asserts  nevertheless  that 
the  hostile  destination  of  certain  goods  carried  by  a 
vessel  sailing  to  a  neutral  port  justifies  the  vessel 
being  regarded  as  carrying  contraband  and  the 
seizure  thereof.  Bonfils  (No.  1569)  takes  up  the 
same  standpoint  as  Bluntschli,  admitting  the  applica- 
tion of  the  theory  of  continuous  voyages  to  carriage 
of  contraband,  but  reprobating  its  application  to 
breach  of  blockade.  And  the  Institute  of  Inter- 
national Law  adopted  the  rule :  ^  "La  destination 
pour  I'ennemi  est  presumee  lorsque  le  transport  va 
a  I'un  de  ses  ports,  ou  bien  a  un  port  neutre  qui, 
d'apres  des  preuves  evidentes  et  de  fait  incontestable, 
n'est  qu'une  etape  pour  I'ennemi,  comme  but  final  de 
la  meme  operation  commerciale.'  Thus  this  repre- 
sentative body  of  authorities  of  all  nations  has  fully 

'  See  §  I  of  the  "  Reglementation     de  guerre,"  Annuaire,  XV.  (1896' 
internationale  de   la  contrebande     p.  230. 
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adopted  the  American  application  of  the  doctrine  of 
continuous  voyages  to  contraband,  and  thereby  recog- 
nised the  possibihty  of  circuitous  as  well  as  indirect 
carriage  of  contraband. 

And  it  must  be  mentioned  that  the  attitude  of 
several  Continental  States  is  in  favour  of  the  American 
practice.  Thus,  according  to  §§  4  and  6  of  the  Prus- 
sian Eegulations  of  1864  regarding  Naval  Prizes,  it  is 
the  hostile  destination  of  the  goods  or  the  destination 
of  the  vessel  to  an  enemy  port  which  makes  a  vessel 
appear  as  carrying  contraband  and  which  justifies 
her  seizure.  In  Sweden  the  same  is  valid. ^  Thus, 
further,  an  Italian  Prize  Court  during  the  war  with 
Abyssinia  in  1896  justified  the  seizure  in  the  Eed 
Sea  of  the  Dutch  vessel  "Doelwijk,""  which  sailed  for 
the  neutral  French  port  of  Djibouti,  carrying  a  cargo 
of  arms  and  ammunition  destined  for  the  Abyssinian 
army  and  to  be  transported  to  Abyssinia  after  having 
been  landed  at  Diibouti. 


Ill 

Consequences  of  Caeriage  op^  Contraband 

See  the  literature  quoted  above  at  the  commencement  of  §  391. 


Capture  §  404.  It  is  Universally  recognised  by  theory  and 

rSgeoV  practice  that  a  vessel  carrying  contraband  may  be 
Contra-  seized  by  the  cruisers  of  the  belligerent  concerned. 
But  seizure  is  allowed  only  as  long  as  a  vessel  is  in 
delicto,  which  commences  when  she  leaves  the  port  of 
starting  and  ends  when  she  has  deposited  the  contra- 
band goods,  whether  with  the  enemy  or  otherwise. 

^  See  Kleen,  I.  p.  389,  note  2.         ser.,    XXVIII.    p.    66.     See  also 
^  See     Martens,    N.R.G.,   2nd      below,  §  438. 
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The  rule  is,  therefore,  generally  recognised  that  a  vessel 
which  has  deposited  her  contraband  cannot  be  seized 
on  her  return  voyage.  British  and  American  practice 
admits,  however,  one  exception  to  this  rule — namely, 
in  the  case  in  which  a  vessel  has  carried  contraband 
on  her  outward  voyage  with  simulated  and  false 
papers.^  But  no  exception  is  admitted  by  the  practice 
of  other  countries.  Thus,  when  in  1879,  during  war 
between  Peru  and  Chile,  the  German  vessel  "  Luxor," 
after  having  carried  a  cargo  of  arms  and  ammunition 
from  Monte  Video  to  Valparaiso,  was  seized  in  the 
harbour  of  Callao,  in  Peru,  and  condemned  for  carry- 
ing contraband  by  the  Peruvian  Prize  Courts,  Ger- 
many interfered  and  succeeded  in  getting  the  vessel 
released. 

It  must  be  emphasised  that  seizure  for  carriage  of 
contraband  is  only  admissible  on  the  Open  Sea  and  in 
the  maritime  territorial  belt  of  both  belligerents. 
Seizure  within  the  maritime  belt  of  neutrals  would  be 
a  violation  of  neutrality. 

§  405.  Neither  in  theory  nor  in  practice  are  rules  Penalty 
of  the  same  contents  recognised  with  regard  to  the  rkgeof 
penalty  of  carriage  of  contraband.     In  former  times  9°^^^' 
the  penalty  was  frequently  confiscation  not  only  of 
the  contraband  cargo  itself,  but  also  of  all  other  parts 
of  the  cargo,  together  with  the  vessel.     Only  France 
made  an  exception,  since  according  to  an  ordonnance 
of  1584  she  did  not  even  confiscate  the  contraband 
goods     themselves,   but    only   seized   them   against 
payment  of  their  value,  and  it  was  not  until  1681 
that     an     ordonjiance     proclaimed     confiscation    of 

'  The    Nancy,    3     Rob.     122;  p.    696,    calls     it    "undoubtedly 

the     Margaret,     i     Acton,     333.  severe ; "     Halleck,    II.    p.    220, 

See   Holland,   Prize   Law,   §   80.  defends  it.     See  also    Calvo,   V. 

Wheaton,  I.  §  506,  note   2,  con-  §§  2756-2758. 
demns  this  practice  ;  Hall,  §  247, 
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contraband,  but  with  exclusion  of  the  vessel  and  the 
innocent  part  of  the  cargo.^  During  the  seventeenth 
century  this  distinction  between  contraband  on  the 
one  hand,  and,  on  the  other,  the  innocent  goods  and 
the  vessel  was  clearly  recognised  by  Zouche  and 
Bynkershoek,  and  confiscation  of  the  contraband 
only  became  more  and  more  the  rule,  certain  cases 
excepted.  During  the  eighteenth  century  the  right 
to  confiscate  contraband  was  frequently  contested, 
and  it  is  remarkable  for  the  change  of  the  attitude 
of  some  States  that  by  Article  1 3  of  the  Treaty  of 
Friendship  and  Commerce^  concluded  in  1785  be- 
tween Prussia  and  the  United  States  of  America  all 
confiscation  was  abolished.  This  article  provided 
that  the  belligerent  should  have  the  right  to  stop 
vessels  carrying  contraband  and  to  detain  them  for 
such  length  of  time  as  might  be  necessary  to  prevent 
possible  damage  by  them,  but  such  detained  vessels 
should  be  paid  compensation  for  the  arrest  imposed 
upon  them.  It  further  provided  that  the  belligerent 
could  seize  all  contraband  against  payment  of  its  full 
value,  and  that,  if  the  captain  of  a  vessel  stopped  for 
carrying  contraband  should  deliver  up  all  contra- 
band, the  vessel  should  at  once  be  set  free.  I  doubt 
whether  any  other  treaty  of  the  same  kind  was 
entered  into  by  either  Prussia  or  the  United  States.^ 

'  See    Wheaton,    Histoire   des  1871 — see   Martens,  N.R.G.,  2nd 

Progres   du    Droit    des   gens   en  ser.  I.  p.  57 — stipulates  immunity 

Europe  (1841),  p.  82.  from  seizure  of  such  private  pro- 

^  Martens,    R.I.,  IV.    42.     The  party     only   as  does   not   consist 

stipulation  was  renewed  by  article  of   contraband  :    "  The   high  con- 

1 2  of  the  Treaty  of  Commerce  and  tracting    parties    agree    that,    in 

Navigation  between  the  two  States  the     unfortunate     event    of    war 

concluded  in  1828  ;  Martens,  N.R.,  between   them,  the   private   pro- 

VII.  619.  perty  of  their  respective  citizens 

^  Article    12   of   the   Treaty  of  and  subjects,  with  the  exception 

Commerce,   between    the   United  of    contraband  of  war,   shall   be 

States  of  America  and  Italy,  signed  exempt  from  capture  or  seizure, 

at    Florence     on     February    26,  on  the  high  seas  or  elsewhere,  by 
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And  it  is  certain  that,  if  any  rule  regarding  penalty 
for  carriage  of  contraband  is  generally  recognised  at 
all,  it  is  the  rule  that  contraband  goods  can  be  con- 
fiscated.^ But  there  always  remains  the  difficulty 
that  it  is  controverted  what  articles  are  contraband, 
and  that  the  practice  of  States  varies  much  regarding 
the  question  how  far  the  vessel  herself  and  innocent 
cargo  carried  by  her  can  be  confiscated.  For 
beyond  the  rule  that  absolute  contraband  can  be 
confiscated,  there  is  no  unanimity  regarding  the  fate 
of  the  vessel  and  the  innocent  part  of  the  cargo. 
Great  Britain  and  the  United  States  of  America  con- 
fiscate the  vessel  when  the  owner  of  the  contraband 
is  also  the  owner  of  the  vessel ;  they  also  confiscate 
such  part  of  the  innocent  cargo  as  belongs  to  the 
owner  of  the  contraband  goods  ;  they,  lastly,  confis- 
cate the  vessel,  although  her  owner  is  not  the  owner 
of  the  contraband,  provided  he  knew  of  the  fact  that 
his  vessel  was  carrying  contraband,  or  provided  the 
vessel  sailed  with  false  or  simulated  papers  for  the 
purpose  of  carrying  contraband."  Some  States  allow 
such  vessel  carrving  contraband  as  is  not  herself 
liable  to  confiscation  to  proceed  with  her  voyage 
on  delivery  of  her  contraband  goods  to  the  seizing 
cruiser,^  but  Great  Britain^  and  other  States  insist 
upon  the  vessel  being  brought  before  a  Prize  Court 
in  every  case. 

§   406.  Those    States   which   make   a  distinction  Pre- 
emption 

of  Con- 

the     armed     vessels    or    by    the  traband  sailed  before  the  outbreak    Cq^*,..' 

military  forces  of  either  party ;  it  of  war   and  is   seized  before  she    jj^nd 

being   understood    that    this    ex-  acquired  knov.-ledge   of  the   war, 

emption     shall     not     extend     to  confiscation    ought    not    to    take 

vessels   and   their  cargoes  which  place.     See  Perels,  §  46,  p.  252. 

may    attempt    to     enter    a    port  ^  See     Holland,     Prize     Law, 

blockaded  by  the  naval  forces  of  §§  82-87. 

either  party."     See  above,  §  178.  '  See  Calvo,  V.  §  2779. 

'  But  if  a  vessel  carrying  con-  ■*  See  Holland,  Prize  Law,  §  81. 
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between  absolute  and  conditional  contraband  regularly 
confiscate  neither  the  conditional  contraband  nor  the 
vessel  that  carries  it,  but  they  seize  the  former  and 
pay  for  it.  According  to  British  practice,^  freight  is 
paid  to  the  vessel,  and  for  the  conditional  contraband 
the  usual  compensation  is  the  cost  ^rice  plus  lo  per 
cent,  profit.  States  acting  thus  maintain  a  right  to 
confiscate  conditional  contraband  but  they  exercise 
pre-emption  in  mitigation  of  such  right.  Those 
Continental  writers  who  refuse  to  recognise  the 
existence  of  conditional  contraband  deny,  conse- 
quently, that  there  is  a  right  to  confiscate  articles 
not  absolutely  contraband,  but  they  maintain  that 
every  belligerent  has,  according  to  the  so-called 
right  of  angary,^'  a  right  to  stop  all  such  neutral 
vessels  as  carry  provisions  and  other  goods  with 
a  hostile  destination  of  which  he  can  make  use 
and  to  seize  such  goods  against  payment  of  their  full 
value. 

The  Institute  of  International  Law,  whose  rules 
regarding  contraband,  adopted  at  its  meeting  at 
Venice  in  1896,  restrict  contraband  to  arms,  am- 
munition, articles  of  military  equipment,  vessels  fitted 
for  naval  operations,  and  instruments  for  the  imme- 
diate fabrication  of  ammunition,  contain  a  compro- 
mise regarding  articles  of  ancipitous  use.  Although 
these  rules  say  that  those  articles  cannot  be  con- 
sidered contraband,  they  give  nevertheless  the  choice 
to  a  belligerent  either  of  exercising  pre-emption  or 
of  seizing  and  temporarily  detaining  them  against 
payment  of  indemnities.^ 

^  See     Holland,     Prize      Law,  the  same  time  the  produce  of  the 

§  84.  Great  Britain  likewise  exer-  country  exporting  it. 

cises  pre-emption  instead  of  con-  -  See  above,  §  367. 

fiscation  with  regard  to  such  ab-  '  It   is  of  value   to  print  here 

solute  contraband  as  is  in  an  un-  the      "  Reglementation     intema- 

manufactured  condition  and  is  at  tionale     de     la     contrebande    de 
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guerre  "  adopted  by  the  Institute 
of  International  Law  (Annuaire, 
XV.  [1896]  p.  230):- 

§  I.  Sont  articles  de  contre- 
bande  de  guerre  :  (i)  les  armes 
de  toute  nature ;  (2)  les  muni- 
tions de  guerre  et  les  explosifs; 
(3)  le  materiel  militaire  (objets 
d'equipement,  afPuts,  uniformes, 
etc.) ;  (4)  les  vaisseaux  equipes 
pour  la  guerre  ;  (5)  les  instru- 
ments specialement  faits  pour  la 
fabrication  immediate  des  muni- 
tions de  guerre ;  lorsque  ces 
divers  objets  sont  transportes  par 
mer  pour  le  compte  ou  A,  la  des- 
tination d'un  belligerant. 

La  destination  pour  I'ennemi 
est  presimaee  lorsque  le  trans- 
port va  eI,  I'un  de  ses  ports,  ou  bien 
k  un  port  neutre  qui,  d'apr^s  des 
preuves  evidentes  et  de  fait  incon- 
testable, n'est  qu'ime  etape  pour 
I'ennemi,  comme  but  final  de  la 
meme  operation  commerciale. 

§  2.  Sous  la  denomination  de 
munitions  de  guerre  doivent  etre 
compris  les  objets  qui,  pour  servir 
immddiatement  A  la  guerre, 
n'exigent  qu'une  simple  reunion 
ou  juxtaposition. 

§  3.  Un  objet  ne  saurait  etre 
qualifie  de  contrebande  k  raison 
de  la  seule  intention  de  I'employer 
d,  aider  ou  favoriser  un  ennemi, 
ni  par  cela  seul  qu'il  pourrait  etre, 


dans  un  but  militaire,  utile  A  \m 
ennemi  ou  utilise  par  lui,  ou 
qu'il  est  destine  k  son  usage. 

§  4.  Sont  et  demeurent  abolies  les 
pretenduescontrebandes  designees 
sous  les  noms  soit  de  contrebande 
relative,  concernant  des  articles 
{usus  ancipitis)  susceptibles  d'etre 
utilises  par  un  belligerant  dans  un 
but  militaire,  mais  dont  I'usage 
est  essentiellement  pacifique, 
soit  de  contrebande  accidentelle, 
quand  lesdits  articles  ne  servent 
specialement  aux  buts  militaires 
que  dans  une  circonstance  parti- 
culiere. 

§  5.  Neanmoins  le  belligerant 
a,  d  son  choix  et  a  charge  d'une 
equitable  indemnity,  le  droit  de 
sequestre  ou  de  preemption 
quant  aux  objets  qui,  en  chemin 
vers  un  port  de  son  adversaire, 
peuvent  egalement  servir  k 
i'usage  de  la  guerre  et  a  des 
usages  pacifiques. 

§  9.  En  cas  de  saisies  ou  re- 
pressions non  justifiees  pour 
cause  de  contrebande  ou  de  trans- 
port, I'Etat  du  capteur  sera  tenu 
aux  dommages-interets  et  a  la 
restitution  des  objets. 

§  10.  Un  transport  parti  avant 
la  declaration  de  la  guerre  et 
sans  connaissance  obligee  de  son 
imminence  n'est  pas  punissable. 


CHAPTER   V 

ANALOGOUS  OP  CONTRABAND 


Carriage 
of  certain 
Enemy 
Persons 
and  De- 
spatches 
analogous 
of  Con- 
traband. 


Caeriage  op  Persons  and  Despatches  for 
THE  Enemy 

Hall,  §§  248-253 — Lawrence,  §§  282-284 — Phillimore,  III.  §§  271-274 
— Halleck,  11.  pp.  289-301 — Taylor,  §§  667-673— Walker,  §  72 — 
Wharton,  III.  §  374— Wheaton,  §§  502-504  and  Dana's  note  No.  228 
— Bluntsehli,  §§  815-818 — Heffter,  §  161A — Geffcken  in  Holtzen- 
dorff,  IV.  pp.  731-738— Ullmann,§  165— Bonfils,  Nos.  1584-1588— 
Despagnet,  No.  691 — Rivier,  II.  pp.  388-391 — Calvo,  V.  §§  2796- 
2820 — Fiore,  III.  Nos.  1602 -1605 — Martens,  II.  §  136 — Kleen,  I. 
§§  103-106 — Boeck,  Nos.  660-669 — Pillet,  p.  330 — Gessner,  pp. 
99-1 1 1 — Perels,  §  47 — Testa,  p.  212 — Dupuis,  Nos.  231-238 — 
Holland,  Prize  Law,  §§  88-105 — U.S.  Naval  AVar  Code,  articles  16 
and  20— HautefeuiUe,  II.  pp.  173-188 — Ortolan,  II.  pp.  209-213 — 
Mountague  Bernard,  "  Neutrality  of  Great  Britain  during  the 
American  Civil  War"  (1870),  pp.  187-205 — Marquardsen,  "Der 
Trent-Fall"  (1862),  pp.  58-71 — Hirsch,  "  Kriegskrontrebande  und 
verbotene  Transporte  in  Kriegszeiten "  (1897),  pp.  42-55 — Taka- 
hashi,  "International  Law  duringthe  Chino-Japanese  War  "  (1899), 
pp.  52-72 — Vetzel,  "  De  la  oontrebande  par  analogic  en  droit  mari- 
time Internationale  "  (1901). — See  also  the  monographs  quoted 
above  at  the  commencement  of  §  391. 

§  407.  Carriage  of  certain  persons  and  despatches 
for  the  enemy  is  often  confounded  with  carriage  of 
contraband.  Since,  however,  contraband  consists  of 
certain  goods  only,  and  never  of  persons  or  despatches, 
a  vessel  carrying  persons  and  despatches  for  the 
enemy  ought  not  to  be  considered  carrying  contra- 
band. And  there  is  another  important  difference 
between  the  two.     Carriage  of  contraband  need  not 
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necessarily,  and  in  most  cases  actually  does  not,  take 
place  in  the  direct  service  of  the  enemy.  On  the 
other  hand,  carriage  of  persons  and  despatches  for 
the  enemy  always  takes  place  in  the  direct  service 
of  the  enemy,  and,  consequently,  represents  a  much 
more  intensive  assistance  of,  and  a  much  more 
intimate  connection  with,  the  enemy  than  carriage 
of  contraband.  Taking  this  into  consideration,  some 
writers  ^  entirely  severed  the  treatment  of  contraband 
and  of  carriage  of  persons  and  despatches  for  the 
enemy,  and  they  treat  of  the  maritime  transport  of 
persons  and  despatches  for  the  enemy  under  the  head 
of  "  un-neutral  services."  But  although  this  distinct 
treatment  is  certainly  desirable,  the  term  "  un-neutral 
services  "  is  misleading.  Moreover,  it  is  a  fact  that 
in  practice  maritime  transport  for  the  enemy  is 
treated  in  analogy  with,  although  not  as,  carriage  of 
contraband.  The  term  "  analogous  of  contraband  " 
had  therefore  better  be  made  use  of.^ 

§  408.  Either  belligerent  can  punish  neutral  vessels  Carriage 
for  carrying  certain  persons  to  and  from  the  enemy  fo/the''"^ 
territory.       Such    persons   are,    firstly    and   chiefly.  Enemy. 
members  of  the  armed  forces  who  are  either  brought 
to  the  region  of  war,  where  they  are  intended  to  take 
part  in  the  fighting,  or  are  carried  away  from  the 
region  of  war  for  any  purpose.^    Such  persons  are, 
secondly,  individuals  who  are  not  yet,  but  will  become 
members  of  the  armed  forces  as  soon  as  they  have 
reached  the  place  of  their  destination.     Such  persons 

*  See,  for  instance,  Lawrence,        ^  But  according  to  article  6  of 

§  282,  and  Taylor,  §  667.  the    Hague    "  Convention  for  the 

-  Although — see  above,  §§  173-  Adaptation  to  Maritime  Warfare 
174 — prevention  of  carriage  of  ana-  of  the  Principles  of  the  Geneva 
logons  of  contraband  is  a  means  Convention,"  neutral  merchant- 
of  sea-warfare,  it  chiefly  concerns  men  cannot  be  captured  for  taking 
neutral  commerce,  and  is,  there-  on  board  sick,  wounded,  or  ship- 
fore,  more  conveniently  treated  wrecked  marines  of  the  enemy, 
together  with  neutrality.  See  above,  §  208. 
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are,  thirdly  and  lastly,  non-military  individuals  in 
the  service  of  the  enemy  either  of  such  a  prominent 
position  that  they  can  be  made  prisoners  of  war,  or 
going  abroad  as  agents  for  the  purpose  of  fostering 
the  cause  of  the  enemy  by  buying  arms  and  ammu- 
nition, by  endeavouring  to  procure  the  intervention 
of  a  third  Power,  or  by  other  means.  Thus,  for 
instance,  if  the  head  of  a  belligerent  State  or  one  of 
his  Cabinet  Ministers  flees  the  country  to  avoid 
captivity,  the  neutral  vessel  that  carries  him  off  may 
be  punished,  as  may  also  the  vessel  carrying  an  agent 
of  the  enemy  sent  abroad  to  negotiate  a  loan,  and  the 
like. 

However,  the  mere  fact  that  enemy  persons  are  on 
board  of  a  neutral  vessel  does  not  in  itself  prove 
that  these  persons  are  carried  by  the  vessel /or  the 
enemy  and  in  his  service.  This  is  the  case  only  if 
either  the  vessel  knows  of  the  character  of  the  per- 
sons and  nevertheless  carries  them,  thereby  acting 
in  the  service  of  the  enemy,  or  if  the  vessel  is  directly 
hired  by  the  enemy  for  the  purpose  of  transport  of 
the  individuals  concerned.  Thus,  for  instance,  if 
able-bodied  men  book  their  passage  on  a  neutral 
vessel  to  an  enemy  port  with  the  secret  intention  of 
enlisting  in  the  forces  of  the  enemy,  the  vessel  cannot 
be  considered  carrying  persons  for  the  enemy;  but 
she  can  be  so  considered  if  an  agent  of  the  enemy 
openly  books  their  passage.  Thus,  further,  if  the 
fugitive  head  of  the  enemy  State  books  his  passage 
under  a  false  name,  and  conceals  his  identity  from  the 
vessel,  she  cannot  be  considered  carrying  a  person 
for  the  enemy ;  but  she  can  be  so  considered  if  she 
knows  whom  she  is  carrying,  because  she  knows  then 
that  she  is  acting  in  the  service  of  the  enemy.  As 
regards  a  vessel  directly  hired  by  the  enemy,  there 
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can  be  no  doubt  that  she  is  acting  in  the  service  of 
the  enemy.  Thus  the  American  vessel "  Orozembo  "  ^ 
was  in  1807,  during  war  between  England  and  the 
Netherlands,  captured  and  condemned,  because, 
although  chartered  by  a  merchant  in  Lisbon 
ostensibly  to  sail  in  ballast  to  Macao  and  to  take 
from  there  a  cargo  to  America,  she  received  by  order 
of  the  charterer  three  Dutch  officers  and  two  Dutch 
civil  servants,  and  sailed,  not  to  Macao,  but  to 
Batavia.  And  the  American  vessel  "  Friendship  "  " 
was  likewise  in  1807,  during  war  between  England 
and  France,  captured  and  condemned,  because  she 
was  hired  by  the  French  Government  to  carry  ninety 
shipwrecked  officers  and  sailors  home  to  a  French 
port. 

According  to  British  practice  a  neutral  vessel  is 
considered  as  carrying  persons  in  the  service  of  the 
enemy  even  if  she  was,  through  the  application  of 
force,  constrained  by  the  enemy  to  carry  the  persons 
or  if  she  was  in  bond-fide  ignorance  of  her  passengers. 
Thus,  in  1802,  during  war  between  Great  Britain 
and  France,  the  Swedish  vessel  "  Carolina "  ^  was 
condemned  by  Sir  William  Scott  for  having  carried 
French  troops  from  Egypt  to  Italy,  although  the 
master  endeavoured  to  prove  that  the  vessel  was 
obliged  by  force  to  render  the  transport  service. 
And  the  above-mentioned  vessel  "  Orozembo "  was 
condemned  by  Sir  William  Scott,  although  her 
master  was  ignorant  of  the  service  for  the  enemy  on 
which  he  was  engaged :  "...  In  cases  of  hondfide 
ignorance  there  may  be  no  actual  delinquency  ;  but 
if  the  service  is  injurious,  that  will  be  sufficient  to 
give  the  belligerent  a  right  to  prevent  the  thing  from 

^  6  Rob.  430.  '  6  Rob.  420. 

^  4  Rob.  256. 

VOL.  II.  G  G 
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being  done,  or  at  least  repeated,  by  enforcing  the 

penalty  of  confiscation,"  said  Sir  William  Scott.^ 

Carriage         §  409.  It  must  be  Specially  observed  that  diploma- 

ma^c'^'''     tic  agents  sent  by  the  enemy  to  a  neutral  State  make 

Persons      an  cxccDtion  to  the  rule  that  neutral  vessels  may  be 

for  the  •■•■in  '  11  mi 

Enemy  puuishcd  for  carrying  agents  sent  by  the  enemy.  The 
of  the  reason  is  that  neutrals  have,  as  shown  above  in 
"Trent.")  ^  ^19,  a  right  to  demand  that  their  intercourse  with 
either  belligerent  shall  not  be  suppressed,  and  that 
the  sending  and  receiving  of  diplomatic  agents  is 
necessary  for  such  intercourse.^  The  importance  of 
this  exception  became  apparent  during  the  Civil  War 
in  America.  On  November  8,  1861,  the  Federal 
cruiser  "  San  Jacinto "  stopped  the  British  mail 
steamer  "  Trent "  on  her  voyage  from  Havana  to  the 
British  port  of  Nassau,  in  the  Bahamas,  forcibly  took 
off  Messrs.  Mason  and  SHdell,  together  with  their 
secretaries,  political  agents  sent  by  the  Confederate 
States  to  Great  Britain  and  France,  and  then  let  the 
vessel  continue  her  voyage.  Great  Britain  demanded 
their  immediate  release,  and  the  United  States  at  once 
granted  this,  although  the  ground  on  which  release 
was  granted  was  not  identical  with  the  ground  on 
which  release  was  demanded.  The  Government  of 
the  United  States  maintained  that  the  removal  of 
these  men  from  the  vessel  without  bringing  her  before 
a  Prize  Court  for  trial  was  irregular,  and,  therefore, 

^  See  Phillimore,  III.  §  274,  and  Russian  destroyer  "  Ratzoporni  "  ; 

Holland,   Prize    Law,    §§    90-91.  see  Holland,  Neutral  Duties  in  a 

Hall,  §  249,  p.  700,  note  2,  repro-  Maritime  War,  as  illustrated  by 

bates  the  British  practice.     Dur-  Recent  Events  (1905),  p.  12. 
ing     the     Russo-Japanese      War         ^  This,  however,  does  not  pre- 

only  one  case  of  condemnation  of  vent  a  belligerent  from  capturing 

a     neutral    vessel     for     carrying  and  retaining  as  prisoner  of  war 

persons    for    the    enemy    is    re-  such    diplomatic    envoy    of    the 

corded,  that  of  the  "Nigretia,"  a  enemy  as  is  found  on  his  own  or 

vessel  which  endeavoured  to  carry  on  enemy  territory  or  on  his  own 

into    Vladivostock     the     escaped  or  on  eneruy  vessels.     See  above, 

captain    and     lieutenant    of    the  §  117,  and  vol.  I.  §  398. 
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not  justified,  whereas  release  was  demanded  on  the 
ground  that  a  neutral  vessel  could  not  be  prevented 
from  carrying  diplomatic  agents  sent  by  the  enemy  to 
neutrals.  Now,  diplomatic  agents  in  the  proper  sense 
of  the  term  these  gentlemen  were  not,  because, 
although  they  were  sent  by  the  Confederate  States, 
the  latter  were  not  recognised  as  such,  but  only  as 
a  belligerent  Power.  ^  Yet  these  gentlemen  were 
political  agents  of  a  quasi-diplomatic  character,  and 
the  standpoint  of  Great  Britain  was  for  this  reason 
perhaps  correct.  The  fact  that  the  Governments  of 
France,  Austria,  and  Prussia  protested  through  their 
diplomatic  envoys  in  Washington  shows  at  least  that 
neutral  vessels  may  carry  unhindered  diplomatic 
agents  sent  by  the  enemy  to  neutrals,  however  doubt- 
ful it  may  be  whether  the  same  is  valid  regarding 
agents  with  a  quasi-diplomatic  character." 

§  410.    Either    belligerent    can    punish     neutral  Carriage 
merchantmen  for  carrying  political  despatches  from  gpatches 
or  to  the  enemy,  and  especially  such  as  are  in  relation  ^"^  *^® 
to  the  war.     But  to  this  rule  there  is  an  exception, 
on  the  ground  that  neutrals  have  a  right  to  demand 
that  their  intercourse  with  either  belligerent  be  not 
suppressed.     A  neutral  vessel  cannot  be  punished  for 
carrying  despatches  from  the  enemy  to  neutral  Go- 
vernments, and  vice  versd^  and,  further,  despatches 
from  the  enemy  Government  to  its  diplomatic  agents 
and  consuls  abroad  in  neutral  States  and  vice  versd} 
But  it   must  be  specially  observed  that  despatches 

^  That  insurgents   who  are  re-  Wharton,  §  374 ;  Phillimore,   II. 

cognised  as   a  belligerent  Power  §§  13C5- 130 a;  Mountague Bernard, 

can  send  political  but   not  diplo-  Neutrality  of  Great  Britain  during 

matic   agents  was   shown  above,  the  American  Civil  War  (1870), 

vol.  I.  §  362.  pp.   187-205 ;  Harris,  The   Trent 

^  See     Parliamentary    Papers,  Affair  (1896). 

1862,  North  America,  N.  5  ;  Mar-  '  The  Caroline,  6  Eob.  461. 

quardsen,  Der  Trent  Fall  (1862) ;  <  The  Madison,  Edwards,  224. 
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from  the  enemy  Government  to  political  agents 
abroad  without  diplomatic  character,  and  vice  versa, 
are  not  privileged,  nor  are  despatches  between  a 
belligerent  and  his  ally. 

However,  the  mere  fact  that  a  neutral  vessel  has 
political  despatches  to  or  from  the  enemy  on  board 
does  not  by  itself  prove  that  she  is  carrying  them 
for  and  in  the  service  of  the  enemy.  Just  as  in  the 
case  of  certain  enemy  persons  on  board,  so  in  the 
case  of  despatches,  the  vessel  is  only  considered 
carrying  them  in  the  service  of  the  enemy  if  either 
she  knew  of  their  character  and  has  nevertheless 
taken  them  on  board,  or  she  was  directly  hired  for 
the  purpose  of  carrying  them.  Thus,  the  American 
vessel "  Eapid,"  ^  which  was  captured  in  1810  during 
the  war  between  Great  Britain  and  the  Netherlands, 
on  her  voyage  from  New  York  to  Tonningen,  for 
having  on  board  a  despatch  for  a  Cabinet  Minister 
of  the  Netherlands  hidden  under  a  cover  addressed 
to  a  merchant  at  Tonningen,  was  released  by  the 
Prize  Court.  On  the  other  hand,  the  "  Atalanta,"  ^ 
which  carried  despatches  in  a  tea  chest  hidden  in 
the  trunk  of  a  supercargo,  was  condemned.^ 

Several  writers  "*  assert  an  exception  to  the  rule  in 
favour  of  packets  of  a  regular  mail  line  and  of  vessels 
of  a  similar  kind  which  have,  according  to  Inter- 
national conventions  and  municipal  regulations,  to 
accept  for  transport  all  letters  and  parcels  delivered 
to  them  by  the  post  offices  of  the  ports  at  which  they 

^  Edwards,  228.  Holland,  Prize  Law,  §  100,  main- 

*  6  Rob.  440.  tains  that  ignorance  of  the  master 

^  British    practice     seems    un-  of  the  vessel   is   no    excuse,  and 

settled  on   the   question  whether  Phillimore,  III.    §  272,   seems  to 

the    vessel    must    know    of    the  be  of  the  same  opinion. 

character  of   the  despatch  which         '  See,   for   instance,  Calvo,  V. 

she  is  carrying.     In  spite  of  the  §  2808,  and  Hall,  §  252. 

case  of  the  "Eapid,"  quoted  above, 
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call.     But  I  am  not  sure  that  a  rule  regarding  this 
exception  is  universally  recognised  by  custom.^ 


II 

Consequences  of  Caeriage  of  Persons  and 
Despatches  for  the  Enemy 

See  the  literature  quoted  above  at  the  commencement  of  §  407. 

§411.  It  is  generally  recognised  by  theory   and  Capture 
practice  that  a  neutral  vessel  carrying  persons  and  carrying 
despatches  for  the  enemy  may  be  captured  on  the  Persons 
Open  Sea  and  in  the  territorial  maritime  belt  of  either  patches 
belligerent.     Here,  too,  capture  is   allowed  only  as  Enemj. 
long  as  the  vessel  is  in  delicto,^  that  is,  during  the  time 
from  her  departure  with  the  persons  or  despatches 
up  to  the  moment  when  she  has  brought  them  to  the 
enemy.     No  seizure  is,  therefore,  admissible  on  the 
return  voyage.     It  must  be  specially  observed  that 
mail-steamers    are    on   principle   not   exempt   from 
capture   for   carriage   of  analogous   of  contraband. 
Nor  are  in  strict  law   mail-bags   of  such   steamers 
exempt  from  search  in  case  the  vessels  are  searched. 
But  there  is  a  tendency  to  create  an  alteration  of  the 
strict  law.     Thus,  France,  in  1 870,  during  the  Franco- 
German  War,  ordered  her  officers  not  to  search  the 
mail-bags  of  neutral  mail-boats  provided  these  vessels 
had  an  agent  of  the  flag-State  on  board  who  asserted 
that  no  enemy  despatches  were  in  the   bag.     And 
§  17  of  the  "  Eeglement  International  des  Prises  mari- 
times,"  adopted  by  the  Institute  of  International  Law 

•  See  below,  §  411.  transports  to  the  carriage  of  con- 

-  Whether   those  Prize   Courts  traband  would  apply  them  likewise 

which  apply  the  doctrines  of  con-  to  the    carriage   of   analogous   of 

tinuoxis  voyages  and  of  contimious  contraband,  may  be  doubted. 
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Penalty 
for  carry, 
ing  Per- 
sons and 
Despatch- 
es for  the 
Enemy. 


at  its  meeting  at  Heidelberg  in  1887,^  prohibits  even 
visit  to  a  neutral  mail-boat  if  an  agent  of  the  flag- 
State  is  on  board  who  declares  in  writing  that  no 
contraband,  enemy  troops,  and  enemy  despatches 
are  on  board.  During  the  American  Civil  War  the 
United  States,  following  a  suggestion  of  Great  Britain, 
ordered  her  officers  in  the  case  of  the  capture  of  such 
vessels  as  carried  mail-bags  not  to  open  the  latter, 
but  to  forward  them  to  their  address.^  All  these 
examples  show  that  there  is  a  tendency  on  the  part 
of  belligerents  to  pay  a  certain  consideration  to  mail- 
bags,  in  spite  of  the  rule  in  strict  law  that  these  bags 
are  not  privileged.  But  that  this  tendency  has  not 
yet  altered  the  law  is  proved  by  the  fact  that  during 
the  Eusso- Japanese  War,  on  July  15,  1904,  the 
Eussian  cruiser  "  Smolensk "  stopped  the  German 
mail  steamer  "  Prinz  Heinrich  "  in  the  Eed  Sea  and 
seized  and  examined  her  mail  bags.^ 

§  412.  It  is  generally  recognised  that  a  neutral 
vessel  captured  for  carriage  of  persons  or  despatches 
in  the  service  of  the  enemy  may  be  confiscated. 
Moreover,  according  to  British  ^  practice,  such  part 
of  the  cargo  as  belongs  to  the  owner  of  the  vessel  is 
likewise  confiscated.^  There  is  no  doubt  that,  if  the 
vessel  is  not  found  guilty  of  carrying  persons  or 
despatches  in  the  service  of  the  enemy,  and  is,  there- 
fore, not  condemned,  the  Government  of  the  captor 
can  nevertheless  retain  the  persons  as  prisoners  of 
war   and   confiscate   the    despatches,   provided    the 


'  See  Annuaire,  IX.  (1887-88), 
p.  218. 

^  See  Mountague  Bernard, 
Neutrality  of  Great  Britain  during 
the  American  Civil  War  (1870), 
pp.  313-323- 

^  See  Lawrence,  War,  p.  195. 
As  regards  the  irregular  character 


of  the  "  Smolensk,"  see  above, 
§84. 

■*  The  Friendship,  6  Rob.  420 ; 
the  Atalanta,  6  Rob.  440.  See 
Holland,  Prize  Law,  §§  95  and  105. 

'  See,  however,  the  Hope,  6  Rob. 
463,  note. 
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persons  and  despatches  are  of  such  character  at  all  as 
to  make  a  vessel  cognisant  of  this  character  liable  to 
punishment  for  transporting  them  for  and  in  the 
service  of  the  enemy. 

§41^.  Whenever  a  neutral  vessel  is  stopped  for  Seizure  of 

.  -1  n         •         1  •  r.  .1        Enemy 

carrymg  persons  or  despatches  m  the  service  01  tne  persons 
enemy,  these  persons  and  despatches  cannot,  at  least  sp^tc^gg 
according   to   British^    and   American   practice,   be  without 

SG1Z1HP' 

seized  unless  the  vessel  is  seized  at  the  same  time  for  the 
the  purpose  of  bringing  her  before  a  Prize  Court.  ^^^^^' 
The  release  of  Messrs.  Mason  and  Slidell,  forcibly 
taken  off  the  "  Trent "  whilst  the  ship  was  allowed 
to  continue  her  voyage,  was  based  by  the  United 
States^  on  the  fact  that  the  seizure  of  these  men 
without  seizure  of  the  vessel  was  illegal.  Some 
writers,^  however,  maintain  that  a  mail-boat  carrying 
enemy  despatches  ought  not  to  be  seized,  but  ought 
to  be  stopped  for  the  purpose  of  taking  out  the 
despatches,  and  then  be  allowed  to  continue  her 
voyage. 

Quite  different  from  the  case  of  seizure  of  such 
enemy  persons  and  despatches  as  a  vessel  may  not 
carry  unpunished  in  the  service  of  the  enemy  is  the 
case  ^  where  a  vessel  has  such  enemy  persons  and 
despatches  on  board  as  she  is  allowed  to  carry,  but 
whom  a  belligerent  believes  it  to  be  necessary  in  the 
interest  of  self-preservation  to  seize.  Since  necessity 
in  the  interest  of  self-preservation  is,  according  to 
International  Law,  an  excuse^  for  an  illegal  act,  a 
belHgerent  can  seize  such  persons  and  despatches,  pro- 
vided that  such  seizure  is  not  only  desirable,  but  abso- 
lutely necessary  ^  in  the  interest  of  self-preservation, 

'  See  Holland,  Prize  Law,  §  104.  *  See   Hall,  §  253;   Eivier,  II. 

'^  See  above,  §  409.  p.  390. 

^  See,    for  instance,  Eivier,  II.  ^  See  above,  vol.  I.  §  129. 

p.  389,  and  UUmann,  §  165.  ^  See  above,  vol.  I.  §  130. 
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as,  for  instance,  in  the  case  where  an  Ambassador 
of  the  enemy  on  board  a  neutral  vessel  is  on  the  way 
to  submit  to  a  neutral  a  draft  treaty  of  alliance  in- 
jurious to  the  other  belligerent.^ 


'  It  is  of  value  to  print  here  the 
rules  of  the  Institute  of  Inter- 
national Law  concerning  analogous 
of  contraband.  They  are  rules 
6-8  of  the  "  Reglementation 
Internationale  de  la  contrebande 
de  guerre,"  adopted  in  Venice  in 
1896.  See  Annuaire,  XV.  (1896) 
p.  230  :— 

§  6.  II  est  defendu  d'attaquer 
ou  empecher  le  transport  de  diplo- 
mates  ou  courriers  diplomatiques  : 
1°  neutres ;  2"  accredites  aupres 
de  goitvernements  neutres ;  3" 
naviguant  sous  pavilions  neutres 
entre  des  ports  neutres  ou  entre 
un  port  neutre  et  le  port  d'un 
belLigerant. 

Au  contraire,  le  transport  des 
diplomates  d'un  ennemi  accredites 
aupres  de  son  allie  est,  sauf  le 
trafic  regulier  et  ordinaire,  interdit : 
I"  sur  les  territoires  et  eaux  des 
belligerants ;  2°  entre  leurs 
possessions ;  3"  entre  les  belli- 
gerants allies. 

§  7.  Sont  interdits  les  transports 
de  troupes,  militaires  ou  agents  de 
guerre  d'un  ennemi :  i "  dans  les 
eaux  des  belligerants ;  2"  entre 
leurs  autorites,  ports,  possessions, 
armees  ou  llottes ;  3°  lorsque  le 
transport  se  fait  pour  le  compte  ou 


par  I'ordre  ou  le  mandat  d'un 
ennemi ;  ou  bien  pour  lui  amener 
soit  des  agents  avec  une  commis- 
sion pour  les  operations  de  la 
guerre,  soit  des  militaires  etant 
deja  A  son  service  ou  des  troupes 
auxiliaires  ou  enrolees  contraire- 
ment  a  la  neutralite, — entre  ports 
neutres,  entre  eaux  d'un  neutre  et 
ceux  d'lui  belligerant,  d'un  point 
neutre  a  I'armee  ou  la  flotte  d'un 
belligerant. 

.  L'interdietion  ne  s'etend  pas  au 
transport  des  particuliers  (^ui  ne 
sont  pas  encore  au  service  militaire 
d'un  belligerant,  lors  meme  qu'ils 
auraient  I'intention  d'y  entrer,  ou 
qui  font  le  trajet  comme  simples 
voyageurs  sans  connexite  mani- 
festo avec  le  service  militaire. 

§  8.  Entre  deux  autorites  d'un 
ennemi,  qui  se  trouvent  sur  quel- 
que  territoire  ou  navire  lui  appar- 
tenant  ou  occupe  par  lui,  est 
interdit,  sauf  le  trafic  regulier  et 
ordinaire,  le  transport  de  ses 
depeches  (communications  of&- 
cielles  entre  aiitorites  officielles). 

L'interdietion  ne  s'etend  pas 
aux  transports  soit  entre  ports 
neutres  soit  en  provenance  ou  k 
destination  de  quelque  territoire 
ou  autorite  neutre. 


CHAPTEE  VI 

VISITATION,   CAPTUKE,  AND  TRIAL   OF   NEUTRAL 
VESSELS 

I 

Visitation 

Vattel,  III.  §  114— Hall,  §§  270-276— Lawrence,  pp.  210,211,  268— 
Manning,  pp.  433-460 — Phillimore,  III.  §§  322-344 — Twiss,  II. 
§§  9i-97_Halleck,  II.  pp.  255-271— Taylor,  §§  685-689— Wharton, 
III.  §§  325  and  346— Wheaton,  §§  524-537— Blnntschli,  §§  819-826 
— Heffter,  §§  167-171— Geffcken  in  Holtzendorff,  IV.  pp.  773-78 1 
— Kliiber,  §§  293-294— G.  F.  Martens,  II.  §§  317  and  321— 
Ullmann,  §  168— Bonfils,  Nos.  1674-1675— Despagnet,  Nos.  693- 
695— Rivier,  II.  pp.  423-426— Calvo,  V.  §§  2939-2991— Fiore,  III. 
Nos.  1 630- 1 64 1— Martens,  II.  §  137 — Kleen,  II.  §§  185-199,  209 — 
Gessner,  pp.  278-332 — Boeck,  Nos.  767-769 — Dupuis,  Nos.  239- 
252 — Perels,  §§  52-55— Testa,  pp.  230-242— Ortolan,  II.  pp.  214- 
245 — Hautefeuille,  III.  pp.  1-299 — Holland,  Prize  Law,  §§  1-17, 
155-230 — U.S.  Naval  War  Code,  articles  30-33 — Schlegel,  "  Sur 
la  visite  des  vaisseaux  neutres  sous  eonvoi  "  {1800) — Mirbach,  "  Die 
volkerrechtlichen  Grundsatze  des  Durchsuchixngsrechts  zur  See  " 
(1903) — Loewenthal,  "Das  Untersiichungsrecht  des  internationalen 
Seerechts  im  lirieg  und  Frieden  "  (1905) — Dubocin  R.G.,  IV.  (1897), 
pp.  382-403.-866  also  the  monographs  quoted  above  at  the  com- 
mencement of  §  391,  and  Bulmerincq's  articles  on  "  Le  droit  des 
prises  maritimes  "  in  R.I.,  X-XIII.  (1878-1881). 

§  414.  Eight  of  visitation  ^  is  the  right  of  beUige-  Concep 
rents  to  visit  and  eventually  search  neutral  merchant-  Right  of 
men  for  the  purpose  of  ascertaining  whether  these 

^  It    must   be   borne   in   mind  punish   neutral   vessels    breaking 

that  this  right  of  visitation  is  not  blockade    and    carrj'ing    contra- 

an  independent  right  but   is   in-  band   and   analogous    of   contra- 

volved  in  the  right  of  either  belli-  band, 
gerent — see     above,     §    314 — to 


Visitation. 


458    VISITATION,  CAPTURE,  ETC.,  OF  NEUTRAL  VESSELS 


vessels  really  belong  to  the  merchant  marine  of 
neutrals,  and,  if  this  is  found  to  be  the  case,  whether 
they  are  attempting  to  break  a  blockade,  or  whether 
they  carry  contraband  or  analogous  of  contraband  or 
public  enemy  property.  The  right  of  visit  and  search 
is  already  mentioned  in  the  Consolato  del  Mare,  and 
although  it  has  often  ^  been  contested,  its  raison  d'etre 
is  so  obvious  that  it  is  now  generally  recognised  in 
theory  and  universally  in  practice.  It  is  indeed  the 
only  means  for  belligerents  to  ascertain  whether 
neutral  merchantmen  intend  to  bring  assistance  to 
the  enemy  and  to  render  him  services  of  maritime 
transport." 

§  415.  The  right  of  visit  and  search  can  be  exer- 
cised by  all  warships  ^  of  belligerents.  But  since  it  is 
where '^""^  a  belligerent  right,  it  can,  of  course,  only  be  exercised 
after  the  outbreak  of  war  and  before  the  end  of  war. 
The  right  of  visitation  on  the  part  of  men-of-war  of 
all  nations  in  time  of  peace  in  a  case  of  suspicion  of 
piracy — see  above,  vol.  I.  §  266  (2) — has  nothing  to 
do  with  the  right  of  visit  and  search  on  the  part  of 
belligerents.  And  since  an  armistice  does  not  bring 
war  to  an  end,  and  since,  on  the  other  hand,  the 
exercise  of  the  right  of  visitation  is  not  an  act  of 
warfare,  this  right  can  be  exercised  during  the  time 
of  a  partial  as  well  as  of  a  general  armistice.'*     The 


Right  of 

Visitation 
by  whom, 


where 
exercised. 


'  See,  for  instance,  Hiibner,  De 
la  saisie  des  batiments  neiitres, 
(1759),  I.  p.  227. 

-  Attention  should  be  drawn  to 
the  "  Reglement  International  des 
prises  maritimes,"  adopted  at 
Heidelberg  in  1887  by  the  Insti- 
tute of  International  Law ;  §§  i- 
29  regnlate  visit  and  search.  See 
Annuaire,  IX.  (1888),  p.  202. 

"  It  should  be  mentioned  that 
privateers  can  also  exercise  the 
right  ~  of   visit   and   search.      But 


since  even  such  States  as  have 
not  acceded  to  the  Declaration  of 
Paris  in  practice  no  longer  issue 
Letters  of  Marque,  such  a  case 
will  hardly  occur. 

■*  But  this  is  not  universally 
recognised.  Thus,  Hautefeuille, 
III.  p.  91,  maintains  that  during 
a  general  armistice  the  right  of 
visitation  cannot  be  exercised, 
and  §  5  of  the  "  Reglement  Inter- 
national des  prises  maritimes " 
of  the  Institute   of  International 
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region  where  the  right  can  be  exercised  is  the  mari- 
time territorial  belt  of  either  belligerent,  and,  further, 
the  Open  Sea,  but  not  the  maritime  territorial  belt 
of  neutrals.  Whether  the  part  of  the  Open  Sea  in 
which  a  belligerent  man-of-war  meets  with  a  neutral 
merchantman  is  near  or  far  away  from  that  part  of 
the  world  where  actually  hostilities  are  taking  place 
matters  not  at  all  as  long  as  there  is  suspicion  against 
the  vessel.  The  question  whether  the  men-of-war 
of  a  belligerent  can  exercise  the  right  of  visitation  in 
the  maritime  territorial  belt  of  an  ally  is  one  between 
the  latter  and  the  belligerent  exclusively,  provided 
such  an  ally  is  already  a  belligerent. 

§  416.  During  the  nineteenth  century  it  has  be-  Oniy 
come  universally  recognised  that  neutral  men-of-war  vessels 
are  not  objects  of  the  ricrht  of  visit  and  search  of  ^^^.^^^ 

,  ,        ,  .  .  T         Visited. 

belligerents.^  And  the  same  is  valid  regarding 
public  neutral  vessels  which  sail  in  the  service  of 
armed  forces,  such  as  transport  vessels  for  instance. 
Doubt  exists  as  to  the  position  of  public  neutral 
vessels  which  do  not  sail  in  the  service  of  armed  forces, 
but,  such  as  mail-boats  belonging  to  a  neutral  State 
for  instance,  sail  for  other  purposes.  It  is  asserted  ^ 
that,  if  they  are  commanded  by  an  officer  of  the 
Navy,  they  must  be  treated  in  the  same  way  as  men- 
of-war,  but  that  it  is  desirable  to  ask  the  commanders 
to  give  their  word  of  honour  assuring  the  absence  of 
contraband  and  analogous  of  contraband. 

§  417.  Sweden    in    1653,    during    war   between  Vessels 

under 
Convoy. 
Law  takep  up  the  same  attitude,  prises  maritimes"  declares  this 
It  ought,  likewise,  to  be  mentioned  right  to  cease  "  avec  les  pr^limin- 
that  in  strict  law  the  right  of  visit  aires  de  le  paix."  See  below,  §  436. 
and  search  can  be  exercised  even  ^  In  former  times  Great  Britain 
after  the  conclusion  of  peace  be-  tried  to  extend  visitation  to  neutral 
fore  the  treaty  of  peace  is  ratified,  men-of-war.  See  Manning,  p.  455. 
But  the  above-mentioned  §  5  of  -  See,  for  instance,  Gessner, 
the  "  R^glement  international  das    p.  297,  and  Perels,  §  52,  lY. 
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Great  Britain  and  the  Netherlands,  claimed  that  the 
belligerents  ought  to  waive  their  right  of  visitation 
over  Swedish  merchantmen  if  the  latter  sailed  under 
the  convoy  of  a  Swedish  man-of-war  whose  commander 
asserted  the  absence  of  contraband  on  board  the  con- 
voyed vessels.  The  Peace  of  Westminster  in  1654 
brought  this  war  to  an  end,  and  in  1756  the  Nether- 
lands, now  neutral,  claimed  the  right  of  convoy.  But 
it  was  not  before  the  last  quarter  of  the  eighteenth 
century  that  the  right  of  convoy  was  more  and  more 
insisted  upon  by  Continental  neutrals.  During  the 
American  War  of  Independence  in  1780,  the  Nether- 
lands again  claimed  that  right,  and  when  they  them- 
selves in  1 78 1  waged  war  against  Great  Britain,  they 
ordered  their  men-of-war  and  privateers  to  respect  the 
right  of  convoy.  Between  1 780  and  1 800  treaties  were 
concluded,  in  which  Eussia,  Austria,  Prussia,  Den- 
mark, Sweden,  France,  the  United  States  of  America, 
and  other  States  recognised  that  right.  But  Great 
Britain  always  refused  to  recognise  it,  and  in  July 
1 800  the  action  of  a  British  squadron  in  capturing  a 
Danish  man-of-war  and  her  convoy  of  six  merchant- 
men for  resistance  to  visitation  called  the  Second 
Armed  Neutrality  into  existence.^  Yet  Great  Britain 
still  resisted,  and  by  Article  4  of  the  "Maritime 
Convention"  of  St.  Petersburg  of  June  17,  1801, 
she  conceded  to  Eussia  only  that  vessels  undei* 
convoy  should  not  be  visited  by  privateers.  During 
the  nineteenth  century  more  and  more  treaties 
stipulating  the  right  of  convoy  were  concluded,  so 
that  it  may  be  maintained  that  this  right  is 
now    pretty    generally^    recognised.        But    Great 


^  See  above,  §  290.  formity  with  the  constant  practice 

"  U.  S.  Naval  War  Code,  article     of  the  United  States  in  the  past. 
30,  recognises  it  likewise,  in  con- 
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Britain  has  nevep  altered  her  attitude,  and,  since 
the  Declaration  of  Paris  of  1856  does  not  mention 
convoy  at  all,  the  recognition  of  the  right  of  convoy 
cannot  be  enforced  upon  Great  Britain  against  her 
will. 

§  418.  There  are  no  rules  of  International  Law  No 
which  lay  down  all  the  details  of  the  formalities  of  kuiIs 
the  mode  of  visitation.  A  great  many  treaties  regu-  ^ode'^of  ^ 
late  them  as  between  the  parties,  and  all  maritime  visitation. 
nations  have  given  instructions  to  their  men-of-war 
regarding  these  formaUties.  Thereby  uniform  for- 
malities are  practised  with  regard  to  many  points,  but 
regarding  others  the  practice  of  different  States  differs. 
Article  17  of  the  Peace  Treaty  of  the  Pyrenees  of 
1659  has  served  as  a  model  of  many  of  the  mentioned 
treaties  regulating  the  formalities  of  visitation  :  "  Les 
navires  d'Espagne,  pour  eviter  tout  desordre,  n'ap- 
procheront  pas  de  plus  pres  les  Fran9ais  que  la 
portee  du  canon,  et  pourront  envoyer  leur  petite 
barque  ou  chaloupe  a  bord  des  navires  frau^ais  et 
faire  entrer  dedans  deux  ou  trois  hommes  seulement, 
a  qui  seront  montres  les  passeports  par  le  maitre  du 
navire  fran^ais,  par  lesquels  il  puisse  apparoir,  non 
seulement  de  la  charge,  mais  aussi  du  lieu  de  sa 
demeure  et  residence,  et  du  nom  tant  du  maitre  ou 
patron  que  du  navire  meme,  afin  que,  par  ces  deux 
moyens,  on  puisse  connaltre,  s'il  porte  des  marchan- 
dises  de  contrebande ;  et  qu'il  apparaisse  suffisamment 
tant  de  la  qualite  du  dit  navire  que  de  son  maitre  ou 
patron;  auxquelles  passeports  on  devra  donner  en- 
tier  e  foi  et  creance." 

§  419.  A   man-of-war   which    wishes   to   visit   a  stopping 
neutral  vessel  must  stop  her  or  make  her  bring  to.  fo7the^'^ 
Although  the   chasinof    of  vessels   mav   take   place  purpose  of 

^  J^       ,  ''  ^  Visitation. 

under  false  colours,  the  right  colours  must  be  shown 
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when  vessels  are  stopped.^  The  order  for  stop- 
ping can  be  given  ^  by  hailing  or  by  firing  one  or 
two  blank  cartridges  from  the  so-called  affirming 
gun,  and,  if  necessary,  by  firing  a  shot  across  the 
bows  of  the  vessel.  If  nevertheless  the  vessel  does 
not  bring  to,  the  man-of-war  is  justified  in  using 
force  to  compel  her  to  bring  to.  Once  the  vessel 
has  been  brought  to,  the  man-of-war  brings  to  on  her 
part,  keeping  a  reasonable  distance.  With  regard 
to  the  width  of  this  distance,  treaties  very  often 
stipulate  either  the  range  of  a  cannon  shot  or  half 
such  width  or  even  a  range  beyond  a  cannon  shot ; 
but  all  this  is  totally  impracticable.^  The  distance 
must  vary  according  to  the  requirements  of  the 
case,  and  according  to  wind  and  weather. 
Visit.  §  420.  The  vessel,  having  been  stopped  or  brought 

to,  is  visited  ^  by  one  or  two  officers  sent  in  a  boat 
from  the  man-of-war.  These  officers  examine  the 
papers  of  the  vessel  to  ascertain  her  nationality, 
the  character  of  her  cargo  and  passengers,  and, 
lastly,  the  ports  from  and  to  which  she  is  sailing. 
Instead  of  visiting  the  merchantman  and  inspecting 
her  papers  on  board,  the  practice  is  followed,  by 
the  men-of-war  of  some  States,  of  summoning  the 
master  of  the  merchantman  with  his  papers  on 
board  the  former  and  examining  the  papers  there. 

If  everything  is  found  in  order  and  there  is  no 
suspicion  of  fraud,  the  vessel  is  allowed  to  continue 
her  course,  a  memorandum  of  the  visit  having  been 
entered  in  her  log-book.  On  the  other  hand,  if 
the  inspection  of  the  papers  shows  that  the  vessel 
is  carrying  contraband  or  analogous  of  contraband, 

'  See  above,  §  211.  Perels,  §  53,  pp.  284,  285. 

-  See  above,  vol.  I.  §  268.  *  See  above,  vol.  I.  §  268,  and 

'  See  Ortolan,  II.   p.   220,  and     Holland,  Prize  Law,  §§  195-216. 
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or  that  she  is  for  another  reason  liable  to  capture, 
she  is  at  once  seized.  But  it  may  be  that,  although 
ostensibly  everything  is  in  order,  there  is  never- 
theless grave  suspicion  of  fraud  against  the  vessel. 
In  such  case  she  may  be  searched. 

§421.  Search  is  efiected  ^  by  one  or  two  officers.  Search. 
and  eventually  a  few  men,  in  presence  of  the  master 
of  the  vessel.  Care  must  be  taken  not  to  damage 
the  vessel  or  the  cargo,  and  no  force  whatever  must 
be  applied.  No  lock  must  be  forcibly  broken  open 
by  the  search  party,  but  the  master  is  to  be  required 
to  unlock  it.  If  he  fails  to  comply  with  the  demand  he 
is  not  to  be  forced  thereto,  since  the  master's  refusal 
to  assist  the  search  in  general,  or  that  of  a  locked  part 
of  the  vessel  or  of  a  locked  box  in  particular,  is 
already  sufficient  cause  for  seizing  the  vessel.  Search 
being  completed,  everything  removed  has  to  be 
replaced  with  care.  If  the  search  has  satisfied  the 
searching  officers  and  dispelled  all  suspicion,  a 
memorandum  is  entered  in  the  log-book  of  the  vessel, 
and  she  is  allowed  to  continue  her  voyage.  On  the 
other  hand,  if  search  brought  contraband  or  another 
cause  for  capture  to  light,  the  vessel  is  seized.  But 
since  search  on  the  sea  can  never  take  place  so 
thorouglily  as  in  a  harbour,  it  may  be  that,  although 
search  has  disclosed  no  proof  to  bear  out  the  sus- 
picion, grave  suspicion  still  remains.  In  such  case 
she  may  be  seized  and  brought  into  a  port  for  the 
purpose  of  being  searched  there  as  thoroughly  as 
possible.  But  the  commander  of  a  man-of-war 
seizing  a  vessel  in  such  case  must  bear  in  mind  that 
full  indemnities  must  be  paid  to  the  vessel  for  loss  of 
time  and  other  losses  sustained  if  finally  she  is  found 

^  See  above,  vol.  I.  §  269,  and  Holland,  Prize  Law,  §§  217-230. 
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innocent.      Therefore,  after   a   search    has  brought 

nothing  to   Hght   against  the  vessel,  seizure  should 

take  place  only  in  case  of  grave  suspicion. 

Conse-  §  422.  If  a  neutral  merchantman  resists  visit  or 

of^ReSst-    search,  she  is  at  once  captured.     No  visit  and  search 

ance  to      take  place  at  all  after  capture,  because  confiscation 

Visitation.    .  ,         ,         ,  1  c  •  i       i  i 

IS  already  the  penalty  tor  resistance,  whether  the 
vessel  is  or  i^  not  liable  to  be  confiscated  on  other 
grounds.  The  question  whether  the  vessel  only  or 
also  her  cargo  can  be  confiscated  for  resistance  is 
controverted.  According  to  British  ^  and  American 
theory  and  practice,  the  cargo  is  likewise  confiscated. 
But  Continental  -  writers  emphatically  argue  against 
this  and  maintain  that  the  vessel  only  is  liable  to 
confiscation. 
What  §  423-  Theory  and  practice  agree  that  mere  flight, 

J°"gg''  mere  attempt  on  the  part  of  a  neutral  merchantman 
Eesist-  to  escape  visitation,  does  not  in  itself  constitute 
resistance.^  But,  of  course,  such  vessel  may  be 
chased  and  compelled  by  force  to  bring  to ;  some  * 
States  even  order  their  men-of-war  to  capture  vessels 
attempting  to  escape  visitation.  But  it  constitutes 
resistance  if  a  vessel  defends  herself  by  force  against 
a  man-of-war  which  endeavours  to  make  her  bring 
to,  or  if  a  vessel  which  has  been  brought  to  refuses 
to  admit  the  visiting  officer  on  board,  or  refuses  to 
show  her  papers,  or  to  submit  to  search.  It  also  con- 
stitutes resistance  if  the  master  refuses  to  be  present 
during  search,  or  to  open  locked  parts  of  the  vessel, 
locked  boxes,  and  the  like. 
Bailing  §  424.  Wheaton  excepted,  all  writers  would  seem 

EntSy      ^^   agree   that   the   fact   of  neutral    merchantmen's 

Convoy 
equivalent 

to  Resist-         '  The  Maria,    i    Eob.    340.  ^  See  U.S.   War    Code,   article 

ance.  *  See  Gessner,  pp.  318-321.  33  (i). 

'  The    Maria,    i    Rob.    340. 
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sailing  under  a  convoy  of  enemy  men-of-war  is 
equivalent  to  resistance  on  their  part,  whether  they 
themselves  intend  to  resist  by  force  or  not.  But  the 
Government  of  the  United  States  of  America  in  18 10 
contested  this  principle.  Li  that  year,  during  war 
between  Great  Britain  and  Denmark,  many  American 
vessels  sailing  from  Russia  used  to  seek  protection 
under  the  convoy  of  British  men-of-war,  whereupon 
Denmark  declared  all  such  American  vessels  to  be 
good  and  lawful  prizes.  Several  were  captured 
without  making  any  resistance  whatever,  and 
were  condemned  by  Danish  Prize  Courts.  The 
United  States  protested,  and  claimed  indemnities 
from  Denmark,  and  in  1830  a  treaty  between  the 
parties  was  signed  at  Copenhagen,^  according  to 
which  Denmark  had  to  pay  650,000  dollars  as 
indemnity.  But  in  article  5  of  this  treaty  the 
parties  "  expressly  declare  that  the  present  con- 
vention is  only  applicable  to  the  cases  therein 
mentioned,  and,  having  no  other  object,  can  never 
hereafter  be  invoked  by  one  party  or  the  other  as  a 
precedent  or  a  rule  for  the  future."  - 

§  425.  Since  Great  Britain  has  never  recognised  Kesibt- 
the  right  of  convoy  and  has  always  insisted  upon  the  N^iTtr.i"! 
right  of  visitation  to  be  exercised  over  neutral  mer-  Convoy, 
chantmen  sailing  under  the  convoy  of  neutral  men- 

^  Martens,  N.R.,  VIII.  p.  350.  property     on    the     ground    that 

-  See  Wheaton,  §§  530-537  and  placing  neutral  property  on  board 

Taylor,  §  693,  p.  790.     Wheaton  an    armed    vessel    was   ec^ual   to 

was  the  negotiator  of  this  treaty  resistance  against  visitation.     But 

on  the  part  of  the  United  States,  the  Supreme  Court  of  the  United 

With   the   case   of   neutral    mer-  States  of  America,  in  the  case  of 

chantmen    sailing   under    enemy  the  "  Nereide "   (9  Cranch,  388), 

convoy,  the  other  case — see  above,  held    the     contrary    view.      The 

§  185 — is  frequently  confused,  in  Court  was  composed  of  four  judges 

which   neutral   goods   are   placed  of  whom  Story  was  one,  and  the 

on  board  an  ai*med  enemy  vessel,  latter  dissented  from  the  majority 

In    the    case    of    the     "Fanny"  and  considered  the  British  prac- 

(i  Dodson,  443)  Sir  William  Scott  tice  correct.    See  PhilUmore,  III. 

condenmed     neutral    Portuguese  §  341,  and  Wheaton,  §  529. 

VOL.  II.  H  H 
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of-war,  the  question  has  arisen  whether  such  mer- 
chantmen are  considered  resisting  visitation  in  case 
the  convoying  men-of-war  only,  and  not  the  convoyed 
vessels  themselves,  oiler  resistance.  British  practice 
answers  the  question  in  the  affirmative.  The  rule 
was  laid  down  in  1799  ^  and  in  1804  "  ^7  Sir  William 
Scott  in  the  cases  of  Swedish  vessels  captured  while 
sailing  under  the  convoy  of  a  Swedish  man-of-war. 
Deficiency  §  426.  Siucc  the  purpose  of  visit  is  to  ascertain 
o  apers.  ^j^^  nationality  of  the  vessel,  the  character  of  her 
cargo  and  passengers,  and  the  ports  from  and  to 
which  she  is  sailing,  it  is  obvious  that  this  purpose 
cannot  be  realised  in  case  the  visited  vessel  is 
deficient  in  her  papers.  As  stated  above  in.  vol.  I. 
§  262,  every  merchantman  ought  to  carry  the  follow- 
ing papers  :  (i)  A  certificate  of  registry  or  a  sea-letter 
(passport) ;  (2)  the  muster-roll ;  (3)  the  log-book ; 
(4)  the  manifest  of  cargo  ;  (5)  bills  of  lading,  and  (6) 
if  chartered,  the  charter-party.  Now,  if  a  vessel 
is  visited  and  cannot  produce  one  or  more  of  the 
mentioned  papers,  she  is  suspect.  Search  is,  of 
course,  admissible  for  the  purpose  of  verifying  the 
suspicion,  Ijut  it  may  be  that,  although  search  has 
not  produced  any  proof  of  guilt,  the  suspicion  is 
not  dispelled.  In  such  case  she  may  be  seized  and 
brought  to  a  port  for  thorough  examination.  But, 
with  the  exception  of  the  case  that  she  caimot 
produce  either  certificate  of  registry  or  a  sea-letter 
(passport),  she  cannot  be  confiscated  for  deficiency 
in  papers  only.  Yet,  if  the  cargo  is  also  suspect,  or 
if  there  are  other  circumstances  which  increase  the 
suspicion,  confiscation  is  in  the  discretion  of  the 
Prize  Court. 

§  427.  Mere  deficiency  of  papers  does  not  arouse 

'  The  Maria,  i  Rob.  340.  -  The  Elsebe,  5  Rob.  173. 
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the   same   suspicion   which   a   vessel   incurs  if  she  spoiia- 
destroys  ^  or  throws  overboard  any    of  her  papers,  {a°cen!ent, 
defaces  them  or  conceals  them,  and  in   especial  in  andCon- 

.  ^  .  cealment 

case  the  spoliation  of  papers  takes  place  at  the  time  of  Papers. 
when  the  visiting  vessel  comes  in  sight.  Whatever 
her  cargo  may  be,  a  vessel  may  at  once  be  seized 
without  further  search  as  soon  as  it  becomes  apparent 
that  spoliation,  defacement,  or  concealment  of  papers 
has  taken  place.  The  practice  of  the  different  States 
differs  with  regard  to  other  consequences  of  spoliation, 
and  the  like,  of  papers,  but  confiscation  is  certainly 
admissible  in  case  other  circumstances  increase  the 
suspicion.^ 

§  428.  The  highest  suspicion  is  roused  through  Double 
the  fact  that  a  visited  vessel  carries  double  papers,  Papeis.''^ 
or  false  "^  papers,  and  such  vessel  may  certainly  be 
seized.  But  the  practice  of  the  different  States  differs 
with  regard  to  the  question  whether  confiscation  is 
admissible  for  the  mere  fact  of  carrying  double  or 
false  papers.  Whereas  the  practice  of  some  States, 
as  Russia  and  Spain,  answers  the  question  in  the 
affirmative,  British  ^  and  American  ^  practice  takes  a 
more  lenient  view,  and  condemns  such  vessels  only  on 
a  clear  inference  that  the  false  or  double  papers  were 
carried  for  the  purpose  of  deceiving  the  belligerent 
by  whom  the  capture  was  made,  but  not  in  other 
cases. ^ 

^  The  Hunter,  i  Dodson,  480.  '  The  St.  Nicholas,  i  Wheaton 

^  See  the  case  of  The  Apollo  m  417. 

Calvo,  V.  §  2989.  «  SeeHalleck,  II.  p.  271  ;  Hall, 

^  The  Sarah,  3  Rob.  330.  §  276  ;  Taylor,  §  690. 
^  The  Eliza  and  Katy,  6  Rob.  192. 


H  H  2 


468  VISITATION,  CAPTURE,  ETC.,  OF  NEUTRAL  VESSELS 


Groundci 
ami 

Mode  of 
Capture. 


Effect  of 
Capture  of 
Neutral 
Vessels, 
and  their 
Conduct 
to  Port. 


II 

Capture 

Hall,  §  277 — Lawrence,  §  215 — Phillimore,  III.  §§  361-364— Twiss,  11. 
§§  166-184— Halleck,  II.  pp.  362-391 — Taylor,  §  691 — Bluntschli, 
§  860 — Heffter,  §§  171,  191,  192 — Gefifcken  in  Holtzendorfif,  IV. 
PP-  777-780— UUmami,  §  168 — Rivier,  11.  pp.  426-428— Calvo.V. 
§§  3004-3034 — Fiore,  III.  Nos.  1644- 165  7 — Martens,  II.  §§  126-137 
— Kleen,  II.  §§  203-218 — Gessner,  pp.  333-356 — Bocck,  Nos.  770- 
777— Dupuis,  Nos.  253-281 — Perels,  §  55 — Testa,  pp.  243-244 — 
Hautefeuille,  III.  pp.  214-299 — Holland,  Prize  Law,  §§  231-314 
— U.S.  Naval  War  Code,  articles  46  50— See  also  the  monographs 
quoted  above  at  the  commencement  of  §  391,  and  Bulmcrincq's 
articles  on  "  Le  droit  des  prises  maritimes "  in  R.I.,  X-XIII. 
(1878-1881). 

§  429.  From  the  statements  liiven  above  in 
§§  368-428  regarding  blockade,  contraband,  analo- 
gous of  contraband,  and  visitation,  it  is  obvious  that 
capture  takes  place  either  because  the  vessel  or  the 
cargo  or  both  are  liable  to  confiscation,  or  because 
grave  suspicion  demands  a  further  inquiry,  which 
can  be  carried  out  in  a  port  only.  Both  cases  are 
alike  as  far  as  all  details  of  capture  are  concerned, 
and  in  the  latter  case  Prize  Courts  may  pronounce 
capture  to  be  justified,  although  no  ground  for  con- 
fiscation of  either  vessel  or  cargo  or  both  has  been 
detected. 

The  mode  of  capture  is  the  same  as  described 
above  in  §  184  regarding  capture  of  enemy  vessels.^ 

§  430.  The  effect  of  capture  of  neutral  vessels  is 
in  every  way  different  from  the  effect  of  capture 
of  enemy  vessels,^  since  the  purpose  of  capture 
differs  in  these  two  cases.     Capture  of  enemy  vessels 

^  The  "Reglcment international  1887,  regulates  capture  in  §§45- 

dcs  prises  maritimes,"  adopted  by  62;     see    Annuaire,    IX.    (1 

the  Institute  of  International  Law  p.  204. 
at   its   meeting  at  Heidelberg  in         -  Sec  above,  §  185. 
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is  made  for  the  purpose  of  appropriating  them  in  the 
exercise  of  the  right  of  belligerents  to  appropriate  all 
enemy  property  found  on  the  Open  Sea  or  in  the 
maritime  territorial  belt  of  either  belligerent.  On 
the  other  hand,  neutral  merchantmen  are  only 
captured  for  the  purpose  of  confiscation  of  vessel  or 
cargo,  or  both,  as  punishment  for  certain  special  acts, 
the  punishment  to  be  pronounced  by  a  Prize  Court 
after  a  thorough  investigation  into  all  the  circum- 
stances of  the  special  case.  Therefore,  although  the 
effect  of  capture  of  neutral  vessels  is  that  the  vessels, 
the  individuals,  and  the  goods  thereon  are  placed 
under  the  captor's  authority,  her  officers  and  crew 
do  not  become  prisoners  of  war.  They  are  indeed 
to  be  detained  as  witnesses  for  the  trial  of  the  vessel 
and  cargo,  but  nothing  stands  in  the  way  of  releasing 
those  of  them  who  are  not  wanted  for  that  purpose. 
As  regards  passengers,  if  any,  they  have  to  be 
released  as  soon  as  possible,  with  the  exception  of 
those  enemy  persons  who  can  be  made  prisoners  of 
war. 

Regarding  the  conduct  of  captured  neutral  vessels 
to  a  port  of  a  Prize  Court,  the  same  is  valid  as 
regards  conduct  of  captured  enemy  vessels  ^  to  such 
port. 

§  431.    That   as  a  rule  captured   neutral   vessels  Destruc- 
may  not  be  sunk,  burned,  or  otherwise  destroyed  is  Neutral 
as   universally   recognised   as  that  captured  enemy  i^^^es. 
merchantmen  may  not  as  a  rule  be  destroyed.     But 
whereas,  as  shown  above  in  §   194,  the  destruction 
of  captured   enemy  merchantmen   before   a  verdict 
is  obtained   against   them  is,  in   exceptional   cases, 
lawful,  it  is  a  moot  question  whether  the  destruction 
of  captured  neutral  vessels  is  likewise  exceptionally 

'  See  above,  §  193. 
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allowed  instead  of  bringing  them  before  a  Prize 
Court. 

British  ^  practice  does  not,  as  regards  the  neutral 
owner  of  the  vessel,  hold  the  captor  justified  in  destroy- 
ing a  vessel,  however  exceptional  the  case  may  be,  and 
however  meritorious  the  destruction  of  the  vessel  may 
be  from  the  point  of  view  of  the  Government  of  the 
captor.  For  this  reason,  should  a  captor,  for  any 
motive  whatever,  have  destroyed  a  neutral  prize,  full 
indemnities  are  to  be  paid  to  the  owner,  although,  if 
brought  into  a  port  of  a  Prize  Court,  condemnation 
of  vessel  and  cargo  would  have  been  pronounced 
beyond  doubt.  The  rule  is,  that  a  neutral  prize  must 
be  abandoned  in  case  it  cannot,  for  any  reason  what- 
ever, be  ])rought  to  a  port  of  a  Prize  Court." 

But  the  practice  of  other  States  does  not  recognise 
this  rule.  Thus,  the  United  States  Naval  War  Code, 
article  50,  declares  :  "  If  there  are  controlling  reasons 
why  vessels  that  are  properly  captured  may  not  be 
sent  in  for  adjudication — such  as  unseaworthiness,  the 
existence  of  infectious  disease,  or  the  lack  of  a  prize- 
crew — they  may  be  appraised  and  sold,  and,  if  this 
cannot  be  done,  they  may  be  destroyed.  The  immi- 
nent danger  of  recapture  would  justif}^  destruction, 
if  there  should  be  no  doubt  that  the  vessel  was  a 
proper  prize.  But  in  all  such  cases  all  the  papers 
and  other  testimony  should  be  sent  to  the  Prize 
Court,  in  order  that  a  decree  may  be  duly  entered." 
According  to  Article  20  of  her  instructions  of  1870, 


*  The  Actaeon,  2  Dodson,  48 ;  Neutral   Duties    in    a    Maritime 

Felicity,  2  Dodson,  381  ;  Leucade,  War,   as    illustrated    by    Recent 

Spinks,  217.     See  Holland,  Prize  Events  (1905,  from  the  Proceed- 

Law,  §  303.  ings  of  the  British  Academy,  vol. 

^  See       Professor       Holland's  XL)  pp.  12,    13;    Phillimore,  III. 

letters  published  in  the  "Times"  §    333;    Twiss,  II.  §    166;    Hall, 

on   August  6,  17,   30,    1904,   and  ^77;  Lawrence,  §  215. 
June  29,  1905.     See  also  Holland, 
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France  allows  her  captors  to  destroy  prizes — appa- 
rently neutral  as  well  as  enemy  prizes — when  the 
destruction  is  necessary  for  the  safety  of  the  captor 
or  for  the  success  of  his  operations.  Eussia,  already 
in  1869,  by  §  108  of  her  Prize  Eegulations,  allowed 
the  destruction  of  a  neutral  as  well  as  an  enemy 
prize  on  account  of  its  bad  condition,  risk  of  re- 
capture, impossi])ility  of  sparing  a  prize  crew,  and 
small  value  of  the  prize  vessel.  And  according  to 
Article  21  of  the  Eussian  Prize  Eegulations  of  1895 
and  Article  40  of  instructions  of  1 901,  the  commander 
of  a  cruiser  is  authorised,  under  his  personal  responsi- 
bility, to  burn  or  sink  a  neutral  or  enemy  prize  if  it 
is  impossible  to  preserve  it  on  account  of  its  bad 
condition,  small  value,  danger  of  recapture,  distance 
or  blockade  of  the  Eussian  ports,  danger  to  the 
captor  or  the  success  of  his  operations.  Japan, 
which  according  to  Article  20  of  her  Prize  Law  of 
1894  ordered  her  captors  to  release  neutral  prizes 
after  confiscation  of  their  contraband  goods,  in  case 
the  vessels  cannot  be  brought  into  a  port,  altered  her 
attitude  in  1904,  and  allowed  in  certain  cases  the 
destruction  of  neutral  prizes. 

Continental  writers  on  International  Law  agree 
just  as  little  as  the  States  on  the  question  of  destruc- 
tion of  neutral  prizes.  Whereas  some  emphatically 
answer  it  in  the  negative,^  others  decidedly  answer  it 
in  the  affirmative.^ 

Thus  the  matter  is  not  at  all  settled.  The  question 
became  of  great  importance  in  1904,  during  the 
Eusso -Japanese  War.  No  case  of  Japanese  captors 
sinking   neutral    prizes    is    reported     but    Eussian 

^  See.for  instance,  Taylor,  §691,  V.   §§   3019,    3028-3034;     Fiore, 

and  Kleen,  II.  pp.  531-534.  III.  No.  1655;  Martens,  II.  §  126; 

■^  See,  for  instance,  Geffcken  in  Dupuis,    Nos.    261-268;     Perels, 

Holtzendorff,  IV.  p.  777;  Calvo,  §  55. 
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cruisers  sank  the  following  neutral  vessels  :  the 
"Knight  Commander,"  "Hipsang,"  "Ikhona,"  "St. 
Kilda''  (British),  1  the  "  Tetardos "  and  "Thea" 
(German),  the  "  Princess  Marie "  (Danish).  It  is 
not  reported  whether  Germany  and  Denmark  pro- 
tested, but  Great  Britain  strongly  objected  to  the 
Eussian  practice  and  claimed  damages  for  the  British 
vessels  concerned.  There  is  no  doubt  that  the 
matter  will  be  a  point  to  be  discussed  by  the  immi- 
nent second  Peace  Conference  at  the  Hague.  It 
ought  to  be  settled  in  conformity  with  the  more 
lenient  British  practice,  for  otherwise  the  door  would 
be  open  to  abuse. 

It  ought  to  be  mentioned  that  the  question  of 
destruction  of  neutral  prizes  must  not  be  confounded 
with  the  destruction  of  neutral  vessels  in  exercise  of 
the  so-called  right  of  angary.  This  right — see  above, 
§  365  —  can  be  exercised  against  neutral  vessels 
whether  they  are  prizes  or  not. 

Be  that  as  it  may,  whenever  a  neutral  vessel  is 

for  any  reason  whatever  burnt,  sunk,  or  otherwise 

destroyed,  her   crew,  papers,    and,   if  possible,  her 

cargo,  must  be  removed. 

Eansom  §  432.  Regarding    ransom    of    captured    neutral 

capture  of  vessels,    the    same   is   valid   as   regards   ransom   of 

Neutral      captured  enemy  vessels.^ 

Prizes.  ^  ''  •         Q      1  1 

As  regards  recapture  of  neutral  prizes,"^  the  rule 
ought  to  be  that  ipso  facto  by  recapture  the  vessel 
becomes  free  without  payment  of  any  salvage. 
Although  captured,  she  was  still  the  property  of  her 
neutral  owners,  and  if  condemnation  had  taken  place 
at  all,  it  would  have  been  a  punishment,  and  the  re- 

'  See  Lawrence,  War,  pp.  250-  406 ;  Gessner,  pp.  344-356 ;  Kleen, 

261.  II.  §  217 ;  Geffekenin  Holtzendorff, 

^  See  above,  §  195.  IV.  pp.  778-780 ;  Calvo,  V.  §§  3210 

^  See  Haiitefeuille,  III.  pp.  366-  -3216. 
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capturing  belligerent  has  no  interest  whatever  in  the 
punishment  of  a  neutral  vessel  by  the  enemy. 

But  the  matter  of  recapture  of  neutral  prizes  is 
not  settled,  no  rule  of  International  Law  and  no 
uniform  practice  of  the  different  States  being  formu- 
lated regarding  it.  Very  few  treaties  touch  upon  it, 
and  the  municipal  regulations  of  the  different  States 
regarding  prizes  seldom  mention  it.  According  to 
British  practice,^  the  rec^aptor  of  a  neutral  prize  is 
entitled  to  salvage,  in  case  the  recaptured  vessel 
would  have  been  liable  to  condemnation  if  broucfht 
into  an  enemy  port. 

§  433.  Besides  the  case  in  which  captured  vessels  Keiease 
must  be  abandoned,  because  they  can  for  some  reason  ^^^l 

'  _   "^  capture. 

or  another  not  be  brought  into  a  port,  there  are 
cases  in  which  they  are  released  without  a  trial.  The 
rule  is  that  a  captured  neutral  vessel  is  to  be  tried 
by  a  Prize  Court  in  case  the  captor  asserts  her  to  be 
suspicious  or  guilty.  But  it  may  happen  that  all 
suspicion  is  dispelled  even  before  the  trial,  and  then 
the  vessel  is  to  be  released  at  once.  For  this  reason 
Article  246  of  Holland's  Prize  Law  lays  down  the 
rule  :  "  If,  after  the  detention  of  the  vessel,  there 
should  come  to  the  knowledge  of  the  commander  any 
further  acts  tending  to  show  that  the  vessel  has  been 
improperly  detained,  he  should  immediately  release 
her.  ..."  Even  after  she  has  been  brought  into  the 
port  of  a  Prize  Court,  release  can  take  place  without 
a  trial.  Thus  the  German  vessels  "  Bundesrath " 
and  "  Herzog,"  which  were  captured  in  1 900  during 
the  South  African  War  and  brought  to  Durban,  were, 
after  search  had  dispelled  all  suspicion,  released 
without  trial. 

'  The  War  Onskan,  2  Rob.  299.     See  Holland,  Prize  Law,  §  270. 
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Lawrence,  §§  212-214 — Maine,  p.  96 — Manning,  pp.  472-483 — Philli- 
more,  III.  §§  433-508 — Twiss,  II.  §§  169-170 — Halleck,  II.  pp. 
393-429 — Taylor,  §§  563-567 — Wharton,  III.  §§  328-330 — Wheaton, 
§§  389-397— Bluntschli,  §§  841-862— Heffter,  §§  172-173— Geffcken 
in  Holtzenclorif,  IV.  pp.  781-788— Ullmann,  §  168— Bonfils,  Nos. 
1676-1691^ — Despagnet,  Nos.  664-670 — Rivier,  11.  pp.  353-356 — 
Calvo,  V.  §§  3035-3087 — Flore,  III.  Nos.  1681-1691 — Martens,  II. 
§§  125-126 — Kleen,  II.  §§  219-234— Gessner,  pp.  357-427 — Boeck 
Nos.  740-800 — Dnpuis,  Nos.  282-301 — Perels,  §§  56-57 — Testa 
pp.  244-247 — Hautefenille,  III.  pp.  299-365. — See  also  the  mono 
graphs  (juoted  above  at  the  commencement  of  §  391,  and  Bulme 
rincq's  articles  on  "  Les  droits  des  prises  maritimes  "  in  R.I. 
X.-XIIL  (1878  -1881). 

Trial  of  §  434,  Although   belhgerents  have,  according   to 

Vessdsa    International   Law,    the    right    to    capture    neutral 
Municipal  yesscls   Under  certain  circumstances,    and   although 

Matter.  .  '  to 

they  have  the  duty  to  bring  these  vessels  for  trial 
before  Prize  Courts,  such  trials  are  in  no  way  an 
international  matter.  Just  as  Prize  Courts  are  a 
municipal  *  institution,  so  trials  of  captured  neutral 
vessels  are  a  municipal  matter.  The  neutral  home 
States  of  the  vessels  are  not  represented  and, 
directly  at  least,  not  concerned  in  the  trial.  Nor  is, 
as  commonly  maintained,  the  law  administered  by 
Prize  Courts  International  Law.  These  Courts  apply 
the  law  of  their  country.  The  best  proof  of  this 
is  the  fact  that  the  practice  of  the  Prize  Courts  of 
different  countries  differs  in  many  points.     Thus,  for 


^  See  above,  §  192.  The  matter 
is  regulated  as  far  as  Great  Britain 
is  concerned  by  the  Naval  Prize 
Act,  1864  (27  and  28  Vict.  ch.  25) 
and  the  Prize  Courts  Act,  1894 
(57  and  58  Vict.  ch.  39) ;  see 
Appendices  XL  and  XII.  below,  pp. 
540  and  555.    The  "  Reglement  in- 


ternational des  prises  maritimes," 
adopted  in  1887  at  Heidelberg  by 
the  Institute  of  International  Law, 
provides  in  §§  63- 118  detailed  rules 
concerning  the  organisation  of 
Prize  Courts  and  the  procedure 
before  them ;  see  Annuaire,  IX. 
(1888),  p.  208. 
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instance,  the  question  what  is  and  what  is  not 
contraband,  and,  further,  the  question  when  an 
attempt  to  break  blockade  begins  and  when  it  ends, 
are  diiferently  answered  by  the  practice  of  different 
States.  A  State  may,  of  course,  order  its  Prize 
Courts  to  apply  regarding  certain  cases  and  questions 
the  rules  of  International  Law.  But  thereby  the 
respective  State,  instead  of  supplying  the  Courts 
with  Municipal  Law,  leaves  it  to  them  to  build  up  a 
practice  which  is  in  accordance  with  International 
Law.  And  there  ought  to  be  no  doubt  that  a  State 
in  fact  can  at  any  moment  interfere  and  order  its 
Prize  Courts  to  apply  henceforth  such  and  such  rules, 
whether  or  not  the  latter  are  in  accordance  with 
International  Law.^  That  a  State  by  ordering  its 
Prize  Courts  to  apply  rules  which  are  not  in  accord- 
ance with  International  Law  would  commit  an 
international  delinquency  is,  of  course,  obvious. 

§  435.  The  results  of  the  trial  of  captured  neutral  Result 
ships  can  be  five.  Vessel  and  cargo  may  be  con- 
demned, or  the  vessel  alone,  or  the  cargo  alone  ;  and 
the- vessel  and  cargo  may  be  released  either  with  or 
without  costs  and  damages.  Costs  and  damages 
Fill  be  allowed  when  capture  was  not  justified.     But 


1  Many  writers  on  International  more,  III.  §§  433^436;  Hall, 
Law  maintain  that  Prize  Courts  §  277;  Lawrence,  §  212.  But  it  is 
are  International  Courts,  and  that  to  be  expected  that  the  recognition 
the  law  administered  by  these  of  the  differences  between  Muni- 
courts  is  International  Law.  cipal  and  International  Law — see 
Lord  Stowell  again  and  again —  above,  vol.  I.  §§  20-25 — and  of 
the  Maria,  i  Rob.  340;  Re-  the  fact  that  States  only,  and 
covery,  6  Rob.  348 ;  Fox  aAid  neither  their  officials  nor  their 
Others,  Edwards,  311 — emphati-  Courts  nor  their  citizens  are  sub- 
cally  asserted  it.  And  almost  all  jects  of  International  Law — see 
English  and  American  writers —  above,  vol.  I.  §  1 3 — will  lead  to  the 
see,  however,  Holland,  Studies,  general  recognition  of  the  fact 
p.  199,  who  agrees  with  me — adopt  that  the  law  applied  by  Prize 
Lord  Stowell's  standpoint ;  see  Courts  is  not  and  cannot  be  Inter- 
Halleck,  II.  pp.  411-412;  Maine,  national  Law. 
p.  96 ;    Manning,  p.   472  ;  Philli- 
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it  must  be  emphasised  that  capture  may  be  justified, 
as,  for  instance,  in  the  case  of  spoliation  of  papers, 
although  the  Prize  Court  does  not  condemn  the 
vessel,  and,  further,  that  costs  and  damages  are  never 
allowed  in  case  a  part  only  of  the  cargo  is  condemned, 
although  the  vessel  herself  and  the  greater  part  of  the 
cargo  are  released.  That,  in  case  the  captor  is  unable 
to  pay  the  costs  and  damages  allowed  to  a  released 
neutral  vessel,  his  Government  has  to  indemnify  the 
vessel,  there  ought  to  be  no  doubt,  for  a  State  bears 
"  vicarious  "  responsibility  ^  for  internationally  inju- 
rious acts  of  his  naval  forces. 
Trial  after  §  436.  It  is  a  moot  qucstiou  whether  neutral 
sionoi'  vessels  capturcd  before  conclusion  of  peace  can  be 
Peace.  tried  after  the  conclusion  of  peace.^  I  think  that 
the  answer  must  be  in  the  affirmative,  even  if  a 
special  clause  is  contained  in  the  Treaty  of  Peace, 
which  stipulates  that  captured  but  not  yet  condemned 
vessels  of  the  belligerents  shall  be  released.  A  trial 
of  neutral  prizes  is  in  any  case  necessary  for  the  pur- 
pose of  deciding  the  fact  whether  or  not  capture  was 
justified,  and  whether,  although  condemnation  would 
not  be  justified,  the  neutral  vessels  can  claim  costs 
and  indemnities.  Thus,  after  the  conclusion  of  the 
Abyssinian  War,  in  December  1896,  the  Italian  Prize 
Commission,  in  the  case  of  the  "Doelwijk,"^  pro- 
nounced its  right  to  try  the  vessel  in  spite  of  the  fact 

^  See  above,  vol.  I.  §  163.  prizes  captured  after  the  signing 

-  See   Perels,   §    57,  p.   309,  in  but  before  the  ratification  of  the 

contradistinction    to     Bluntschli,  Peace  of   Portsmouth.     Thereby, 

§  862.     But  there  is,  of  course,  no  three  German  vessels,  two  Eng- 

doubt   that   the   belligerent    con-  lish,  and  one  Norwegian  escaped 

cerned   can    exercise    an    act    of  confiscation,  which  in  strict  law — 

grace    and    release    such    prizes,  see  above,  p.  458,  note  4 — would 

Thus,  in  November  1905,  at  the  have  been  justified, 

end  of  the  Russo-Japanese  War,  '  See  Martens,  N.R.G.,  2nd  ser. 

the    ]\Iikado   proclaimed   the  im-  XXVIIT.  pp.  66-90. 
conditional  release  of  all  neutral 


I 
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that  peace  had  been  (concluded  between  the  time  of 
capture  and  trial,  declared  the  capture  of  the  vessel 
and  cargo  to  have  been  justified,  but  pronounced 
that,  peace  having  been  concluded,  confiscation  of 
vessel  and  cargo  would  no  longer  be  lawful. 

Different  from  the  question  whether  neutral  prizes 
can  be  tried  after  the  conclusion  of  peace  is  the  other 
question  whether  they  can  be  condemned  to  be  con- 
fiscated. In  the  above-mentioned  case  of  the 
"  Doelwijk "  the  question  was  answered  in  the 
negative,  but  I  believe  it  ought  to  be  answered  in  the 
affirmative.  Confiscation  of  vessel  and  cargo  having 
the  character  of  a  punishment,  it  would  seem  that  the 
punishment  may  be  inflicted  after  the  conclusion  of 
peace  provided  the  criminal  act  concerned  was  con- 
summated before  peace  was  concluded.  But  nothing, 
of  course,  stands  in  the  way  of  the  single  States 
takinoj  a  more  lenient  view  and  ordering'  their  Prize 
Courts  not  to  pronounce  confiscation  of  neutral 
vessels  after  the  conclusion  of  peace. 

§  437.  If  a  trial   leads    to  condemnation,  and  if  Protests 
the  latter  is  confirmed  by  the  Court  of  Appeal,  the  chiims  of 
matter  as  between  the  captor  and  the  owner  of  the  Sg*^'^^^ 
captured  vessel  and  cargo  is  finally  settled.     But  the  Trial. 
right  of  protection,^  which  a  State  exercises  over  its 
subjects  and  their  property  abroad,  may  nevertheless 
be  the  cause  of  diplomatic  protests  and  claims  on  the 
part  of  the  neutral  home  State  of  a  condemned  vessel 
or  cargo,  in  -  case  the  verdict  of  the  Prize  Courts  is 
considered  not  in  accordance  with  International  Law 
or  formally  or  materially  unjust.     It  is  through  such 
protests   and   claims   that    the    matter,   which    was 
hitherto  a  mere   municipal   one,  becomes   of  inter- 
national   importance.      And   history   records   many 

1  See  above,  vol.  I.  §  319. 


4/8  VISITATION,  CAPTUKE,  ETC.,  OF  NEUTRAL  VESSELS 

instances  of  cases  of  interposition  of  neutral  States 
after  trials  of  vessels  which  had  sailed  under  their 
flag.  Thus,  for  instance,  in  the  famous  case  of  the 
Silesian  Loan,^  it  was  the  fact  that  Frederick  II. 
of  Prussia  considered  the  procedure  of  British  Prize 
Courts  regarding  a  number  of  Prussian  merchant- 
men captured  during  war  between  Great  Britain 
and  France  in  1747  and  1748  as  unjust,  which  made 
him  in  1752  resort  to  reprisals  and  cease  the  pay- 
ment of  the  hiterest  of  the  Silesian  Loan.  The 
matter  was  settled"  in  1756,  through  the  payment 
of  20,000/^.  as  indemnity  by  Great  Britain.  Thus, 
further,  after  the  American  Civil  War,  Articles  12-17 
of  the  Treaty  of  Washington  ^  provided  the  appoint- 
ment of  three  Commissioners  for  the  purpose,  amongst 
others,  of  deciding  all  claims  against  verdicts  of  the 
American  Prize  Courts.  And  when  in  1879,  during 
war  between  Peru  and  Chile,  the  German  vessel 
"  Luxor "  was  condemned  by  the  Peruvian  Courts, 
Germany  interposed  and  the  vessel  was  released.^ 
Keforui  §  438.  Nuuierous  inconveniences  result   from  the 

Projects.  pj.gygj^|^  condition  of  International  Law,  according 
to  which  the  Courts  of  the  belligerent  whose 
forces  have  captured  neutral  vessels  exercise  juris- 
diction without  any  control  on  the  part  of  neutrals. 
Although,  as  shown  above  in  §  437,  neutrals  interfere 
sometimes  after  the  trial  and  succeed  in  getting  their 
claims  recognised  in  the  face  of  the  verdicts  of 
Prize  Courts,  the  present  condition  of  matters  is  not 
satisfactory,  and  has,  therefore,  called  forth  several 
proposals  for  so-called  mixed  Prize  Courts.^     The 

'  See  above,  §  37.  '  ^ee  above,  §  404. 

-  See  Martens,  Causes  Celebres,  "'  See     Boeck,    Nos.     748-764 ; 

II.  p.  167.                                   '  Geffckcn  in   Holtzendorff,   IV.  p. 

'  See    Martens,    N.R.G.,    XX.  787;  Diipiiis,No.  289;  Bulmerincq 

p.  698.  in  R.L,  XL  (1879),  PP-  1 73-191  • 
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first  proposal  of  this  kind  was  made  in  1759  by 
Hlibner,^  who  suggested  a  Prize  Court  composed  of 
judges  nominated  by  the  belligerent  and  of  consuls  or 
councillors  nominated  by  the  home  State  of  the  captured 
neutral  merchantmen.  A  somewhat  similar  pro- 
posal was  made  by  Tetens  -  in  1 805.  Other  proposals 
followed  until  the  Institute  of  International  Law 
took  up  the  matter  in  1875,  appointing,  on  the  pro- 
posal of  Professor  Westlake,  at  its  meeting  at  the 
Hague,  a  Commission  for  the  purpose  of  drafting  a 
"Projet  d'organisation  d'un  tribunal  international 
des  prises  maritimes."  In  the  course  of  time  there 
were  in  the  main  two  proposals  before  the  Institute, 
Westlake's  and  Bulmerincq's.  Westlake  proposed  ^  a 
Court  of  Appeal  to  be  instituted  in  each  case  of  war, 
which  should  consist  of  three  judges — one  to  be  nomi- 
nated by  the  belligerent  concerned,  another  by  the 
home  State  of  the  neutral  prizes  concerned,  and  the 
third  by  a  neutral  Power  not  interested  in  the  case. 
xVccording  to  Westlake's  proposal  there  would  there- 
fore have  to  be  instituted  in  every  war  as  many  Courts 
of  Appeal  as  neutrals  are  concerned.  Bulmerincq  pro- 
posed ^  two  Courts  to  be  instituted  in  ea(;li  war  for  all 
prize  cases — the  one  to  act  as  Prize  Court  of  the  First 
Instance,  the  other  to  act  as  Prize  Court  of  Appeal, 
each  Court  to  consist  of  three  judges — one  judge 
to  be  appointed  by  either  belligerent,  the  third  judge 
to  be  appointed  in  common  by  all  neutral  maritime 
Powers.  Finally,  the  Institute  agreed  at  its  meeting 
at  Heidelberg  in   1887  upon  the  following  proposal, 

'  De   la    saisie    des    batiments  de  guerre  en  general  (1805),  p.  62. 

neutres  (1759),  vol.  II.  p.  21.  '  See     Annuaire,     II.    (1878), 

-  Considerations  sur  Ics   droits  p.  114. 

reciproqucs   des   puissances  belli-  '  See  R.I.,  XI.  (1879),  PP*  I9'- 

gcrantes  ct  des  puissances  neutres  194. 
sur  mer,  avec  les  principes  du  droit 
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which  is  embodied  in  §§  100-109  of  the  "Regle- 
ment  international  des  prises  maritimes :  "  ^  At  the 
bejiinninj?  of  a  war  either  belli<^erent  institutes  a  Court 
of  Appeal  consisting  of  five  judges,  the  president  and 
one  of  the  other  judges  to  be  appointed  by  the  bel- 
ligerent, the  three  remaining  to  be  nominated  by 
three  neutral  Powers,  this  Court  to  be  competent  for 
all  prize  cases. 

Thus  the  matter  stands  at  present.  To  carry  out 
the  proposal  of  the  Institute,  it  would  first  be  neces- 
sary for  the  Powers  to  agree  upon  a  common  code 
of  prize  law,  such  as  proposed  by  the  "  Reglement 
international  des  prises  maritimes"  of  the  Institute. 

'  Annuaire,  IX.  (1887),  p.  239. 
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FOREIGN   ENLISTMENT  ACT,    1870 
33  &  34  Vict.,  Chapter  90 

An  Act  to  regulate  the  conduct  of  Her  Majesty's  Subjects 
during  the  existence  of  hostilities  between  foreign  states  with 
which  Her  Majesty  is  at  peace.     [9  August  1870.J 

Wheeeas  it  is  expedient  to  make  provision  for  the  regulation 
of  the  conduct  of  Her  Majesty's  subjects  during  the  existence 
of  hostilities  between  foreign  states  with  which  Her  Majesty  is 
at  peace  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

Preliminary 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Foreign   short 
Enlistment  Act,  1870."  Title  of 

2.  This  Act  shall  extend  to  all  the  dominions  of  Her  Majesty,  ^°*V 
including  the  adjacent  territorial  waters.  tion 

3.  This  Act  shall  come  into  operation  in  the  United  Kingdom   °^  '^'^*- 
immediately  on  the  passing  thereof,  and  shall  be  proclaimed  in  mmce- 
every  British  possession  by  the  governor  thereof  as  soon  as  ment  of 
may  be  after  he  receives  notice  of  this  Act,  and  shall  come  into  ^^*' 
operation  in  that  British  possession  on  the  day  of  such  pro- 
clamation, and  the  time  at  which  this  Act  comes  into  operation 

in  any  place  is,  as  respects  such  place,  in  this  Act  referred  to  as 
the  commencement  of  this  Act. 

I  I  2 
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Penalty 
on  Enlist- 
ment in 
Service  of 
Foreign 
State. 


Penalty 
on  leaving 
Her 

Majesty's 
Domi- 
nions with 
intent  to 
serve  a 
Foreign 
State. 


Penalty 
on  em- 
barking 
Persons 
under 
False 
Eepresen- 
tations 
as  to 
Service. 


Illegal  Enlistment 

4.  If  any  person,  without  the  license  of  Her  Majesty,  being 
a  British  subject,  within  or  without  Her  Majesty's  dominions, 
accepts  or  agrees  to  accept  any  commission  or  engagement  in 
the  military  or  naval  service  of  any  foreign  state  at  war  with 
any  foreign  state  at  peace  with  Her  Majesty,  and  in  this  Act 
referred  to  as  a  friendly  state,  or  whether  a  British  subject  or 
not  within  Her  Majesty's  dominions,  induces  any  other  person  to 
accept  or  agree  to  accept  any  commission  or  engagement  in  the 
military  or  naval  service  of  any  such  foreign  state  as  aforesaid, — 

He  shall  l^e  guilty  of  an  offence  against  this  Act,  and  shall 
be  punishable  by  fine  and  imprisonment,  or  either  of  such 
punishments  at  the  discretion  of  the  court  before  which 
the  offender  is  convicted  ;  and  imprisonment,  if  awarded, 
may  be  either  with  or  without  hard  labour. 

5.  If  any  person,  without  the  license  of  Her  Majesty,  being 
a  British  subject,  quits  or  goes  on  board  any  ship  with  a  view 
of  quitting  Her  Majesty's  dominions,  with  intent  to  accept  any 
commission  or  engagement  in  the  military  or  naval  service  of 
any  foreign  state  at  war  with  a  friendly  state,  or,  whether  a 
British  subject  or  not,  within  Her  Majesty's  dominions,  in- 
duces any  other  person  to  quit  or  to  go  on  board  any  ship  with 
a  view  of  quitting  Her  Majesty's  dominions  with  the  like  in- 
tent,— 

He  shall  be  guilty  of  an  offence  against  this  Act,  and  shall 
be  punishable  by  fine  and  imprisonment,  or  either  of  such 
punishments,  at  the  discretion  of  the  court  before  which 
the  offender  is  convicted ;  and  imprisonment,  if  awarded, 
may  be  either  with  or  without  hard  labour. 

6.  If  any  person  induces  any  other  person  to  quit  Her 
Majesty's  dominions  or  to  embark  on  any  ship  within  Her 
Majesty's  dominions  under  a  misrepresentation  or  false  re- 
presentation of  the  service  in  which  such  person  is  to  be 
engaged,  with  the  intent  or  in  order  that  such  person  may 
accept  or  agree  to  accept  any  commission  or  engagement  in  the 
military  or  naval  service  of  any  foreign  state  at  war  with  a 
friendly  state, — 

He  shall  be  guilty  of  an  offence  against  this  Act,  and  shall 
be  punishable  by  fine  and  imprisonment  or  either  of  such 
punishments,  at  the  discretion  of  the  court  befox'e  which 
the  offender  is  convicted ;  and  imprisonment,  if  awai'ded, 
may  be  either  with  or  without  hard  labour. 
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7.  If  the  master  or  owner  of  any  ship,  without  the  license  of  Penalty 

Her  Majesty,  knowingly  either  takes  on  board,  or  engages  to  °j'^'|;^Jy" 

take  on  board,  or  has  on  board  such  ship  within  Her  Majesty's  enlfsted 

dominions  any  of  the  following  persons,  in  this  Act  referred  to  Persons 
...        ,,  ,.   ,    T  Ii     i  •     J.  onboard 

as  illegally  enlisted  persons  ;  that  is  to  say,  yiiip 

(i.)  Any  person  who,  being  a  British  subject  within  or  with- 
out the  dominions  of  Her  Majesty,  has,  without  the 
license  of  Her  Majesty,  accepted  or  agreed  to  accept 
any  commission  or  engagement  in  the  military  or 
naval  service  of  any  foreign  state  at  war  with  any 
friendly  state : 

(2.)  Any  person,  being  a  British  subject,  who,  without  the 
license  of  Her  Majesty,  is  about  to  quit  Her  Majesty's 
dominions  with  intent  to  accept  any  commission  or 
engagement  in  the  military  or  naval  service  of  any 
foreign  state  at  war  with  a  friendly  state  : 

(3.)  Any  person  who  has  been  induced  to  embark  under  a 

misrepresentation  or  false  representation  of  the  service 

in  which  such  person  is  to  be  engaged,  with  the  intent 

or  in  order  that  such  person  may  accept  or  agree  to 

accept  any  commission  or  engagement  in  the  military 

or  naval  service  of  any  foreign  state  at  war  with  a 

friendly  state : 

Such  master  or  owner  shall  be  guilty  of  an  oJEfence  against  this 

Act,  and  the  following  consequences  shall  ensue  ;    that  is  to 

say, 

(i.)  The  offender  shall  be  punishable  by  fine  and  imprison- 
ment, or  either  of  such  punishments,  at  the  discretion 
of  the  court  before  which  the  offender  is  convicted  ; 
and  imprisonment,  if  awarded,  may  be  either  with  or 
without  hard  labour :  and 

(2.)  Such  ship  shall  be  detained  until  the  trial  and  conviction 
or  acquittal  of  the  master  or  owner,  and  until  all 
penalties  inflicted  on  the  master  or  owner  have  been 
paid,  or  the  master  or  owner  has  given  security  for 
the  payment  of  such  penalties  to  the  satisfaction  of 
two  justices  of  the  peace,  or  other  magistrate  or 
magistrates  having  the  authority  of  two  justices  of 
the  peace :  and 

(3.)  All  illegally  enlisted  persons  shall  immediately  on  the 
discovery  of  the  offence  be  taken  on  shore,  and  shall 
not  be  allowed  to  return  to  the  ship. 
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Illegal  Shiphuilding  and  Illegal  Expeditions 

8.  If  any  person  within  Her  Majesty's  dominions,  without 
the  license  of  Her  Majesty,  does  any  of  the  following  acts ; 
that  is  to  say, — 

(i.)  Builds  or  agrees  to  build,  or  causes  to  be  built  any  ship 
with  intent  or  knowledge,  or  having  reasonable  cause 
to  believe  that  the  same  shall  or  will  be  employed  in 
the  military  or  naval  service  of  any  foreign  state  at 
war  with  any  friendly  state  :  or 
(2.)  Issues  or  delivers  any  commission  for   any  ship   with 
intent  or  knowledge,  or  having   reasonable   cause  to 
believe  that  the  same  shall  or  will  be  employed  in  the 
militaiy  or  naval  service  of  any  foreign  state  at  war 
with  any  friendly  state  :  or 
(3.)  Equips  any  ship  with  intent  or  knowledge,  or  having 
reasonable  cause  to  believe  that  the  same  shall  or  will 
be  employed  in  the  military  or  naval  service  of  any 
foreign  state  at  war  with  any  friendly  state :  or 
(4.)  Despatches,  or  causes  or  allows  to  be  despatched,  any 
ship  with  intent  or  knowledge,  or  having  reasonable 
cause  to  believe  that  the  same  shall  or  will  be  em- 
ployed in  the  military  or  naval  service  of  any  foreign 
state  at  war  with  any  friendly  state : 
Such  person  shall  be  deemed  to   have  committed  an  offence 
against  this  Act,  and  the  following  consequences  shall  ensue : 
(i.)  The  offender  shall  be  punishable  by  fine  and  imprison- 
ment or  either  of  such  punishments,  at  the  discretion 
of  the  court  before  which  the  offender  is  convicted; 
and  imprisonment,  if  awarded,  may  be  either  with  or 
without  hard  labour. 
(2.)  The  ship  in  respect  of  which  any  such  offence  is  com- 
mitted, and  her  equipment,  shall   be  forfeited  to  Her 
Majesty : 
Provided  that  a  person  building,  causing  to  be  built,  or  equip- 
ping a  ship  in  any  of  the  cases  aforesaid,  in  pursuance  of  a 
contract  made  before  the  commencement  of  such  war  as  afore- 
said, shall  not  be  liable  to  any  of  the  penalties  imposed  by  this 
section  in  respect  of  such  building  or  equipping  if  he  satisfies 
the  conditions  following ;  (that  is  to  say,) 

(i.)  If  forthwith  upon  a  proclamation  of  neutrality  being 
issued  by  Her  Majesty  he  gives  notice  to  the  Secretary 
of  State  that  he  is  so  building,  causing  to  be  built,  or 


FOREIGN  ENLISTMENT   ACT  (1870) 


487 


equipping  such  ship,  and  furnishes  such  particulars 
of  the  contract  and  of  any  matters  relating  to,  or  done, 
or  to  be  done  under  the  contract  as  may  be  required 
by  the  Secretary  of  State  : 
(2.)  If  he  gives  such  security,  and  takes  and  permits  to  be 
taken  such  other  measures,  if  any,  as  the  Secretary  of 
State  may  prescribe  for  ensuring  that  such  ship  shall 
not  be  despatched,  delivered,  or  removed  without  the 
license  of  Her  Majesty  until  the  termination  of  such 
v^ar  as  aforesaid. 

9.  Where  any  ship  is  built  by  order  of  or  on  behalf  of  any 
foreign  state  when  at  war  with  a  friendly  state,  or  is  delivered 
to  or  to  the  order  of  such  foreign  state,  or  any  person  who  to  the 
knowledge  of  the  person  building  is  an  agent  of  such  foreign 
state,  or  is  paid  for  by  such  foreign  state  or  such  agent,  and  is 
employed  in  the  military  or  naval  service  of  such  foreign  state, 
such  ship  shall,  until  the  contrary  is  proved,  be  deemed  to  have 
been  built  with  a  view  to  being  so  employed,  and  the  burden 
shall  lie  on  the  builder  of  such  ship  of  proving  that  he  did  not 
know  that  the  ship  was  intended  to  be  so  employed  in  the 
military  or  naval  service  of  such  foreign  state. 

10.  If  any  person  within  the  dominions  of  Her  Majesty,  and 
without  the  license  of  Her  Majesty, — 

By  adding  to  the  number  of  the  guns,  or  by  changing  those 
on  board  for  other  guns,  or  by  the  addition  of  any  equipment 
for  war,  increases  or  augments,  or  procures  to  be  increased  or 
augmented,  or  is  knowingly  concerned  in  increasing  or  aug- 
menting the  warlike  force  of  any  ship  which  at  the  time  of  her 
being  within  the  dominions  of  Her  Majesty  was  a  ship  in  the 
military  or  naval  service  of  any  foreign  state  at  war  with  any 
friendly  state, — 

Such  person  shall  be  guilty  of  an  offence  against  this  Act, 
and  shall  be  punishable  by  fine  and  imprisonment,  or 
either  of  such  punishments,  at  the  discretion  of  the  court 
before  which  the  offender  is  convicted  ;  and  imprison- 
ment, if  awarded,  may  be  either  with  or  without  hard 
labour. 

11.  If  any  person  within  the  limits  of  Her  Majesty's 
dominions,  and  without  the  license  of  Her  Majesty, — 

Prepares  or  fits  out  any  naval  or  military  expedition  to 
proceed  against  the  dominions  of  any  friendly  state,  the  follow- 
ing consequences  shall  ensue  : 

(i.)  Every  person  engaged  in  such  preparation  or  fitting  out. 
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or  assisting  therein,  or  employed  in  any  capacity  in 
such  expedition,  shall  be  guilty  of  an  offence  against 
this  Act,  and  shall  be  punishable  by  fine  and  imprison- 
ment, or  either  of  such  punishments,  at  the  discretion 
of  the  court  before  which  the  offender  is  convicted ; 
and  imprisonment,  if  awarded,  may  be  either  with  or 
without  hard  labour. 
(2.)  All  ships,  and  their  equipments,  and  all  arms  and 
munitions  of  war,  used  in  or  forming  part  of  such 
expedition,  shall  be  forfeited  to  Her  Majesty. 

12.  Any  person  who  aids,  abets,  counsels,  or  procures  the 
commission  of  any  offence  against  this  Act  shall  be  liable  to 
be  tried  and  punished  as  a  principal  offender. 

13.  The  term  of  imprisonment  to  be  awarded  in  respect  of 
any  offence  against  this  Act  shall  not  exceed  two  years. 

Illegal  Prise 

14.  If  during  the  continuance  of  any  war  in  which  Her 
Majesty  may  be  neutral,  any  ship,  goods,  or  merchandize 
captured  as  prize  of  war  within  the  territorial  jurisdiction  of 
Her  Majesty,  in  violation  of  the  neutrality  of  this  realm,  or 
captured  by  any  ship  which  may  have  been  built,  equipped,  com- 
missioned, or  despatched,  or  the  force  of  which  may  have  been 
augmented,  contrary  to  the  provisions  of  this  Act,  are  brought 
within  the  limits  of  Her  Majesty's  dominions  by  the  captor,  or 
any  agent  of  the  captor,  or  by  any  person  having  come  into 
possession  thereof  with  knowledge  that  the  same  was  prize  of 
war  so  captured  as  aforesaid,  it  shall  be  lawful  for  the  original 
owner  of  such  prize,  or  his  agent  or  for  any  person  authorised 
in  that  behalf  by  the  Government  of  the  foreign  state  to  which 
such  owner  belongs,  to  make  application  to  the  Court  of 
Admiralty  for  seizure  and  detention  of  such  prize,  and  the 
court  shall,  on  due  proof  of  the  facts,  order  such  prize  to  be 
restored. 

Every  such  order  shall  be  executed  and  carried  into  effect  in 
the  same  manner,  and  subject  to  the  same  right  of  appeal  as 
in  case  of  any  order  made  in  the  exercise  of  the  ordinary  juris- 
diction of  such  court ;  and  in  the  meantime  and  until  a  final 
order  has  been  made  on  such  application  the  court  shall  have 
power  to  make  all  such  provisional  and  other  orders  as  to  the 
care  or  custody  of  such  captured  ship,  goods,  or  merchandize, 
and  (if  the  same  be  of  perishable  nature,  or  incurring  risk  of 
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deterioration)  for  the  sale  thereof,  and  with  respect  to  the 
deposit  or  investment  of  the  proceeds  of  any  such  sale,  as  may 
be  made  by  such  court  in  the  exercise  of  its  ordinary  juris- 
diction. 

General  Provision 

15.  For  the  purposes  of  this  Act,  a  license  by  Her  Majesty  Licenye 
shall  be  under  the  sign  manual  of  Her  Majesty,  or  be  signified  ^j'^j^j^^f 
by  Order  in  Council  or  by  proclamation  of  Her  Majesty.  how 

granted. 


Legal  Procedure 

16.  Any  offence  against  this  Act  shall,  for  all  purposes  of  and 
incidental  to  the  trial  and  punishment  of  any  person  guilty  of 
any  such  offence,  be  deemed  to  have  been  committed  either  in 
the  place  in  which  the  offence  was  wholly  or  partly  committed, 
or  in  any  place  within  Her  Majesty's  dominions  in  which  the 
person  who  committed  such  offence  may  be. 

17.  Any  offence  against  this  Act  may  be  described  in 
any  indictment  or  other  document  relating  to  such  offence, 
in  cases  where  the  mode  of  trial  requires  such  a  description, 
as  having  been  committed  at  the  place  where  it  was  wholly  or 
partly  committed,  or  it  may  be  averred  generally  to  have  been 
committed  within  Her  Majesty's  dominions,  and  the  venue  or 
local  description  in  the  margin  may  be  that  of  the  county,  city, 
or  place  in  which  the  trial  is  held. 

18.  The  following  authorities,  that  is  to  say,  in  the  United 
Kingdom  any  judge  of  a  superior  court,  in  any  other  place 
within  the  jurisdiction  of  any  British  court  of  justice,  such 
court,  or,  if  there  are  more  courts  than  one,  the  court  having 
the  highest  criminal  jurisdiction  in  that  place,  may,  by  warrant 
or  instrument  in  the  nature  of  a  warrant  in  this  section  included 
in  the  term  "  warrant,"  direct  that  any  offender  charged  with 
an  offence  against  this  Act  shall  be  removed  to  some  other  place 
in  Her  Majesty's  dominions  for  trial  in  cases  where  it  appears 
to  the  authority  granting  the  warrant  that  the  removal  of  such 
offender  would  be  conducive  to  the  interests  of  justice,  and  any 
prisoner  so  removed  shall  be  triable  at  the  place  to  which  he  is 
removed,  in  the  same  manner  as  if  his  offence  had  been  com- 
mitted at  such  place. 

Any  warrant  for  the  purposes  of  this  section  may  be  addressed 
to  the  master  of  any  ship  or  to  any  other  person  or  persons, 
and  the  person  or  persons  to  whom  such  warrant  is  addressed 
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shall  have  power  to  convey  the  prisoner  therein  named  to  any 
place  or  places  named  in  such  warrant,  and  to  deliver  him, 
when  arrived  at  such  place  or  places,  into  the  custody  of  any 
authority  designated  by  such  warrant. 

Every  prisoner  shall,  during  the  time  of  his  removal  under 
any  such  warrant  as  aforesaid,  be  deemed  to  be  in  the  legal 
custody  of  the  person  or  persons  empowered  to  remove  him. 

19.  All  proceedings  for  the  condemnation  and  forfeiture  of  a 
ship,  or  ship  and  equipment,  or  arms  and  munitions  of  war,  in 
pursuance  of  this  Act  shall  require  the  sanction  of  the  Secretary 
of  State  or  such  chief  executive  authority  as  is  in  this  Act 
mentioned,  and  shall  be  had  in  the  Court  of  Admiralty,  and  not 
in  any  other  court ;  and  the  Court  of  Admiralty  shall,  in 
addition  to  any  power  given  to  the  court  by  this  Act,  have  in 
respect  of  any  ship  or  other  matter  brought  before  it  in  pursu- 
ance of  this  Act  all  powers  which  it  has  in  the  case  of  a  ship 
or  matter  brought  before  it  in  the  exercise  of  its  ordinary 
jurisdiction. 

20.  Where  any  otfence  against  this  Act  has  been  committed 
by  any  person  by  reason  whereof  a  ship,  or  ship  and  equipment, 
or  arms  and  munitions  of  war,  has  or  have  become  liable  to 
forfeiture,  proceedings  may  be  instituted  contemporaneously 
or  not,  as  may  be  thought  fit,  against  the  offender  in  any  court 
having  jurisdiction  of  the  offence,  and  against  the  ship,  or  ship 
and  equipment,  or  arms  and  munitions  of  war,  for  the  forfeiture 
in  the  Court  of  Admiralty  ;  but  it  shall  not  be  necessary  to 
take  proceedings  against  the  offender  because  proceedings  are 
instituted  for  the  forfeiture,  or  to  take  proceedings  for  the 
forfeiture  because  proceedings  are  taken  against  the  offender. 

21.  The  following  officers,  that  is  to  say, 

(i.)  Any  officer  of  customs  in  the  United  Kingdom,  subject 
nevertheless  to  any  special  or  general  instructions  from 
the  Commissioners  of  Customs  or  any  officer  of  the 
Board  of  Trade,  subject  nevertheless  to  any  special  or 
general  instructions  from  the  Board  of  Trade  ; 

(2.)  Any  officer  of  customs  or  public  officer  in  any  British 
possession,  subject  nevertheless  to  any  special  or 
general  instructions  from  the  governor  of  such  posses- 
sion ; 

(3.)  Any  commissioned  officer  on  full  pay  in  the  military 
service  of  the  Crown,  subject  nevertheless  to  any 
special  or  general  instructions  from  his  commanding 
officer ; 
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(4.)  Any   commissioned   oijficer   on   full    pay   in   the    naval 

service   of   the   Crown,    subject    nevertheless   to   any 

special  or  general  instructions  from  the  Admiralty  or 

his  superior  officer, 

may  seize  or  detain  any  ship  liable  to  be  seized  or  detained  in 

pursuance  of  this  Act,  and  such  officers  are  in  this  Act  referred 

to  as  the  "  local  authority;  "  but  nothing  in  this  Act  contained 

shall  derogate  from  the  power  of  the  Court  of  Admiralty  to 

direct  any  ship  to  be  seized  or  detained  by  any  officer  by  whom 

such  court  may  have  power  under  its  ordinary  jurisdiction  to 

direct  a  ship  to  be  seized  or  detained. 

22.  Any  officer  authorised  to  seize  or  detain  any  ship  in 
respect  of  any  offence  agai-nst  this  Act  may,  for  the  purpose  of 
enforcing  such  seizure  or  detention,  call  to  his  aid  any  constable 
or  officers  of  police,  or  any  officers  of  Her  Majesty's  army  or 
navy  or  marines,  or  any  excise  officers  or  officers  of  customs,  or 
any  harbour-master  or  dock-master,  or  any  officers  having 
authority  by  law  to  make  seizures  of  ships,  and  may  put  on 
board  any  ship  so  seized  or  detained  any  one  or  more  of  such 
officers  to  take  charge  of  the  same,  and  to  enforce  the  pro- 
visions of  this  Act,  and  any  officer  seizing  or  detaining  any  ship 
under  this  Act  may  use  force,  if  necessary,  for  the  purpose  of 
enforcing  seizure  or  detention,  and  if  any  person  is  killed  or 
maimed  by  reason  of  his  resisting  such  officer  in  the  execution 
of  his  duties,  or  any  person  acting  under  his  orders,  such  officer 
so  seizing  or  detaining  the  ship,  or  other  person,  shall  be  freely 
and  fully  indemnified  as  well  against  the  Queen's  Majesty,  Her 
heirs  and  successors,  as  against  all  persons  so  killed,  maimed, 
or  hurt. 

23.  If  the  Secretary  of  State  or  the  chief  executive  authority 
is  satisfied  that  there  is  a  reasonable  and  probable  cause 
for  believing  that  a  ship  within  Her  Majesty's  dominions  has 
been  or  is  being  built,  commissioned,  or  equipped  contrary  to 
this  Act,  and  is  about  to  be  taken  beyond  the  limits  of  such 
dominions,  or  that  a  ship  is  about  to  be  despatched  contrary  to 
this  Act,  such  Secretary  of  State  or  chief  executive  authority 
shall  have  power  to  issue  a  warrant  stating  that  there  is  reason- 
able and  probable  cause  for  believing  as  aforesaid,  and  upon 
such  warrant  the  local  authority  shall  have  power  to  seize  and 
search  such  ship,  and  to  detain  the  same  until  it  has  been 
either  condemned  or  released  by  process  of  law,  or  in  manner 
herein-after  mentioned. 

The  owner  of  the  ship  so  detained,  or  his  agent,  may  apply 


Powers  of 
OiHcers 
authorised 
to  seize 
Ships. 


Special 
Power  of 
Secretary 
of  State 
or  Chief 
Executive 
Authority 
to  detain 
Ship. 


492  APPENDIX    I 

to  the  Court  of  Admiralty  for  its  release,  and  the  court  shall  as 
soon  as  possible  put  the  matter  of  such  seizure  and  detention 
in  course  of  trial  between  the  applicant  and  the  Crown. 

If  the  applicant  establish  to  the  satisfaction  of  the  court  that 
the  ship  was  not  and  is  not  being  built,  commissioned,  or 
equipped  or  intended  to  be  despatched  contrary  to  this  Act,  the 
ship  shall  be  released  and  restored. 

If  the  applicant  fail  to  establish  to  the  satisfaction  of  the 
court  that  the  ship  was  not  and  is  not  being  built,  commis- 
sioned, or  equipped,  or  intended  to  be  despatched  contrary  to 
this  Act,  then  the  ship  shall  be  detained  till  released  by  order 
of  the  Secretary  of  State  or  chief  executive  authority. 

The  court  may  in  cases  where  no  proceedings  are  pending 
for  its  condemnation  release  any  ship  detained  under  this 
section  on  the  owner  giving  security  to  the  satisfaction  of  the 
court  that  the  ship  shall  not  be  employed  contrary  to  this  Act, 
notwithstanding  that  the  applicant  may  have  failed  to  establish 
to  the  satisfaction  of  the  court  that  the  ship  was  not  and  is  not 
being  built,  commissioned,  or  intended  to  be  despatched  con- 
trary to  this  Act.  The  Secretary  of  State  or  the  chief  executive 
authority  may  likewise  release  any  ship  detained  under  this 
section  on  the  owner  giving  security  to  the  satisfaction  of  such 
Secretary  of  State  or  chief  executive  authority  that  the  ship 
shall  not  be  employed  contrary  to  this  Act,  or  may  release  the 
ship  without  such  security  if  the  Secretai"y  of  State  or  chief 
executive  authority  think  fit  so  to  I'elease  the  same. 

If  the  court  be  of  opinion  that  there  was  not  reasonable  and 
probable  cause  for  the  detention,  and  if  no  such  cause  appear 
in  the  course  of  the  proceedings,  the  court  shall  have  power  to 
declare  that  the  owner  is  to  be  indemnified  by  the  payment  of 
costs  and  damages  in  respect  of  the  detention,  the  amount 
thereof  to  be  assessed  by  the  court,  and  any  amount  so  assessed 
shall  be  payable  l)y  the  Commissioners  of  the  Treasury  out  of 
any  moneys  legally  applicable  for  that  purpose.  The  Court  of 
Admiralty  shall  also  have  power  to  make  a  like  order  for  the 
indemnity  of  the  owner,  on  the  application  of  such  owner  to 
the  court,  in  a  summary  way,  in  cases  where  the  ship  is  released 
by  the  order  of  the  Secretary  of  State  or  the  chief  executive 
authority,  before  any  application  is  made  by  the  owner  or  his 
agent  to  the  court  for  such  release. 

Nothing  in  this  section  contained  shall  affect  any  proceedings 
instituted  or  to  be  instituted  for  the  condemnation  of  any  ship 
detained  under  this  section  where  such  ship   is  liable  to  for- 
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feiture,  subject  to  this  pi'ovision,  that  if  such  ship  is  restored  in 
pursuance  of  this  section  all  proceedings  for  such  condemnation 
shall  be  stayed  ;  and  where  the  court  declares  that  the  owner 
is  to  be  indemnified  by  the  payment  of  costs  and  damages  for 
the  detainer,  all  costs,  charges,  and  expenses  incurred  by  such 
owner  in  or  about  any  proceedings  for  the  condemnation  of 
such  ship  shall  be  added  to  the  costs  and  damages  payable  to 
him  in  respect  of  the  detention  of  the  ship. 

Nothing  in  this  section  contained  shall  apply  to  any  foreign 
non-commissioned  ship  despatched  from  any  part  of  Her 
Majesty's  dominions  after  having  come  within  them  under 
stress  of  weather  or  in  the  course  of  a  peaceful  voyage,  and 
upon  which  ship  no  fitting  out  or  equipping  of  a  warlike 
character  has  taken  place  in  this  country. 

24.  Where  it  is  represented  to  any  local  authority,  as  defined   Special 
by  this  Act,  and  such  local  authority  believes  the  representation,   ^o^^^"^  °^ 
that  there  is  a  reasonable  and  probable  cause  for  believing  that  Authority 
a  ship  within  Her  Majesty's  dominions  has  been  or  is  being  to  detain 
built,  commissioned,  or  equipped  contrary  to  this  Act,  and  is       ^^' 
about  to  be  taken  beyond  the  limits  of  such  dominions,  or  that 
a  ship  is  about  to  be  despatched  contrary  to  this  Act,  it  shall 
be  the  duty  of  such  local  authority  to  detain  such  ship,  and 
forthwith   to  communicate  the  fact  of  such  detention  to  the 
Secretary  of  State  or  chief  executive  authority. 

Upon  the  receipt  of  such  communication  the  Secretary  of 
State  or  chief  executive  authority  may  order  the  ship  to  be 
released  if  he  thinks  there  is  no  cause  for  detaining  her,  but  if 
satisfied  that  there  is  reasonable  and  probable  cause  for  believ- 
ing that  such  ship  was  built,  commissioned,  or  equipped  or 
intended  to  be  despatched  in  contravention  of  this  Act,  he  shall 
issue  his  warrant  stating  that  there  is  reasonable  and  probable 
cause  for  believing  as  aforesaid,  and  upon  such  warrant  being 
issued  further  proceedings  shall  be  had  as  in  cases  where  the 
seizure  or  detention  has  taken  place  on  a  warrant  issued  by  the 
Secretary  of  State  without  any  communication  from  the  local 
authority. 

Where  the  Secretary  of  State  or  chief  executive  authority 
orders  the  ship  to  be  released  on  the  receipt  of  a  communication 
from  the  local  authority  without  issuing  his  warrant,  the  owner 
of  the  ship  shall  be  indemnified  by  the  payment  of  costs  and 
damages  in  respect  of  the  detention  upon  application  to  the 
Court  of  Admiralty  in  a  summary  way  in  Hke  manner  as  he  is 
entitled  to  be  indemnified  where  the  Secretary  of  State  having 
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issued  his  warrant  under  this  Act  releases  the  ship  before  any 
application  is  made  by  the  owner  or  his  agent  to  the  court  for 
such  release. 

25.  The  Secretary  of  State  or  the  chief  executive  authority 
may,  by  warrant,  empower  any  person  to  enter  any  dockyard 
or  other  place  within  Her  Majesty's  dominions  and  inquire  as 
to  the  destination  of  any  ship  which  may  appear  to  him  to  be 
intended  to  be  employed  in  the  naval  or  military  service  of 
any  foreign  state  at  war  with  a  friendly  state,  and  to  search 
such  ship. 

26.  Any  powers  or  jurisdiction  by  this  Act  given  to  the 
Secretary  of  State  may  be  exercised  by  him  throughout  the 
dominions  of  Her  Majesty,  and  such  powers  and  jurisdiction 
may  also  be  exercised  by  any  of  the  following  officers,  in  this 
Act  referred  to  as  the  chief  executive  authority,  within  their 
respective  jurisdictions ;  that  is  to  say, 

(i.)  In  Ireland  by  the  Lord  Lieutenant  or  other  the  chief 
governor  or  governors  of  Ireland  for  the  time  being,  or 
the  chief  secretary  to  the  Lord  Lieutenant : 
(2.)  In  Jersey  by  the  Lieutenant  Governor : 
(3.)  In   Guernsey,  Alderney,  and  Sark,  and  the  dependent 

islands  by  the  Lieutenant  Governor : 
(4.)  In  the  Isle  of  Man  by  the  Lieutenant  Governor  : 
(5.)  In  any  British  possession  by  the  Governor : 
A  copy  of  any  warrant  issued  by  a  Secretary  of  State  or  by 
any  officer  authorised  in  pursuance  of  this  Act  to  issue  such 
warrant  in  Ireland,  the  Channel  Islands,  or  the  Isle  of  Man 
shall  be  laid  before  Parliament. 

27.  An  appeal  may  be  had  from  any  decision  of  a  Court  of 
Admiralty  under  this  Act  to  the  same  tribunal  and  in  the 
same  manner  to  and  in  which  an  appeal  may  be  had  in  cases 
within  the  ordinary  jurisdiction  of  the  court  as  a  Court  of 
Admiralty. 

28.  Subject  to  the  provisions  of  this  Act  providing  for  the 
award  of  damages  in  certain  cases  in  respect  of  the  seizure  or 
detention  of  a  ship  by  the  Court  of  Admiralty  no  damages  shall 
be  payable,  and  no  officer  or  local  authority  shall  be  responsible, 
either  civilly  or  criminally,  in  respect  of  the  seizure  or  detention 
of  any  ship  in  pursuance  of  this  Act. 

29.  The  Secretary  of  State  shall  not,  nor  shall  the  chief 
executive  authority,  be  responsible  in  any  action  or  other 
legal  proceedings  whatsoever  for  any  warrant  issued  by  him 
in  pursuance   of   this   Act,   or   be   examinable   as    a   witness. 
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except  at  his  own  request,  in  any  court  of  justice  in  re- 
spect of  the  circumstances  which  led  to  the  issue  of  the 
warrant. 


Interp^'etation  Clause 

30.  In  this  Act,  if  not  inconsistent  with  the  context,  the 
following  terms  have  the  meanings  herein-after  respectively 
assigned  to  them  ;  that  is  to  say, 

"  Foreign  state  "  includes  any  foreign  prince,  colony,  pro- 
vince, or  part  of  any  province  or  people,  or  any  person 
or  persons  exercising  or  assuming  to  exercise  the  powers 
of  government  in  or  over  any  foreign  country,  colony, 
province,  or  part  of  any  province  or  people  : 

"  Military  service  "  shall  include  military  telegraphy  and  any 
other  employment  whatever,  in  or  in  connexion  with 
any  military  operation  : 

"  Naval  service  "  shall,  as  respects  a  person,  include  service 
as  a  marine,  employment  as  a  pilot  in  piloting  or  direct- 
ing the  course  of  a  ship  of  war  or  other  ship  when  such 
ship  of  war  or  other  ship  is  being  used  in  any  military  or 
naval  operation,  and  any  employment  whatever  on  board 
a  ship  of  war,  transport,  store  ship,  privateer  or  ship 
under  letters  of  marque  ;  and  as  respects  a  ship,  include 
any  user  of  a  ship  as  a  transport,  store  ship,  privateer  or 
ship  under  letters  of  marque  : 

"United  Kingdom"  includes  the  Isle  of  Man,  the  Channel 
Islands,  and  other  adjacent  islands  : 

"  British  possession  "  means  any  territory,  colony,  or  place 
being  part  of  Her  Majesty's  dominions,  and  not  part  of 
the  United  Kingdom,  as  defined  by  this  Act : 

"  The  Secretary  of  State "  shall  mean  any  one  of  Her 
Majesty's  Principal  Secretaries  of  State  : 

"  The  Governor  "  shall  as  respects  India  mean  the  Governor 
General  or  the  Governor  of  any  presidency,  and  where  a 
British  possession  consists  of  several  constituent  colonies, 
mean  the  Governor  General  of  the  whole  possession  or 
the  Governor  of  any  of  the  constituent  colonies,  and  as 
respects  any  other  British  possession  it  shall  mean  the 
officer  for  the  time  being  administering  the  government 
of  such  possession  ;  also  any  person  acting  for  or  in  the 
capacity  of  a  governor  shall  be  included  under  the  term 
"  Governor  "  : 
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Court  of  Admiralty"  shall  mean  the  High  Court  of 
Admiralty  of  England  or  Ireland,  the  Court  of  Session 
of  Scotland,  or  any  Vice-Admiralty  Court  within  Her 
Majesty's  dominions : 

Ship  "  shall  include  any  description  of  boat,  vessel,  floating 
battery,  or  floating  craft ;  also  any  description  of  boat, 
vessel,  or  other  craft  or  battery,  made  to  move  either  on 
the  surface  of  or  under  water,  or  sometimes  on  the 
surface  of  and  sometimes  under  water : 

Building  "  in  relation  to  a  ship  shall  include  the  doing  any 
act  towards  or  incidental  to  the  construction  of  a  ship, 
and  all  words  having  relation  to  building  shall  be  con- 
strued accordingly : 

Equipping  "  in  relation  to  a  ship  shall  include  the  furnish- 
ing a  ship  with  any  tackle,  apparel,  furniture,  provisions, 
arms,  munitions,  or  stores,  or  any  other  thing  which 
is  used  in  or  about  a  ship  for  the  purpose  of  fitting  or 
adapting  her  for  the  sea  or  for  naval  service,  and  all 
words  relating  to  equipping  shall  be  construed 
accordingly  : 

Ship  and  equipment "  shall  include  a  ship  and  everything 
in  or  belonging  to  a  ship  : 

Master "  shall  include  any  person  having  the  charge  or 
command  of  a  ship. 
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Repeal  of  Acts,  and  Saving  Clauses 

31.  From  and  after  the  commencement  of  this  Act,  an  Act 
passed  in  the  fifty-ninth  year  of  the  reign  of  His  late  Majesty 
King  George  the  Third,  chapter  sixty-nine,  intituled  "  An  Act 
"  to  prevent  the  enlisting  or  engagement  of  His  Majesty's 
"  subjects  to  serve  in  foreign  service,  and  the  fitting  out  or 
"  equipping,  in  His  Majesty's  dominions,  vessels  for  warlike 
"  purposes,  without  His  Majesty's  license,"  shall  be  repealed : 
Provided  that  such  repeal  shall  not  affect  any  penalty,  forfeiture, 
or  other  punishment  incurred  or  to  be  incurred  in  respect  of 
any  offence  committed  before  this  Act  comes  into  operation, 
nor  the  institution  of  any  investigation  or  legal  proceeding,  or 
any  other  remedy  for  enforcing  any  such  penalty,  forfeiture,  or 
punishment  as  aforesaid. 

32.  Nothing  in  this  Act  contained  shall  subject  to  forfeiture 
any  commissioned  ship  of  any  foreign  state,  or  give  to  any 
British   court    over   or    in    respect    of    any   ship    entitled   to 
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recognition  as  a  commissioned  ship  of  any  foreign  state  any 
jurisdiction  which  it  would  not  have  had  if  this  Act  had 
not  passed. 

33.  Nothing  in  this  Act  contained  shall  extend  or  be  construed  Penalties 
to  extend  to  subject  to  any  penalty  any  person  who  enters  into  "'^  ,  , 
the  military  service  of  any  prince,  state,  or  potentate  in  Asia,  Persons 
with  such  leave  or  license  as  is  for  the  time  being  required  by  entering 
law  in  the  case  of  subjects  of  Her  Majesty  entering  into  the  Military 
military  service  of  princes,  states,  or  potentates  in  Asia.  Service 

in  Asia. 
59  G.  3, 
c.  69,  s.  12. 
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DECLAKATION   OF  PARIS   (1856) 

Lbs   Plenipotentiaires   qui   ont   signe   le   Trait6  de   Paris   du 
trente   Mars,   mil    huit    cent    cinquante-six,   reunis   en    Con- 
ference,— 
Gonsiderant : 

Que  le  droit  maritime,  en  temps  de  guerre,  a  et6  pendant 
longtemps  I'objet  de  contestations  regrettables ; 

Que  I'incertitude  du  droit  et  des  devoirs  en  pareille 
matiere,  donne  lieu,  entre  les  neutres  et  les  belligerants,  a 
des  divergences  d'opinion  qui  peuvent  faire  naitre  des  diffi- 
cultes  serieuses  et  meme  des  conflits ; 

Qu'il  y  a  avantage,  par  consequent,  a  etablir  une  doctrine 
uniforme  sur  un  point  aussi  important ; 

Que  les  Plenipotentiaires  assembles  au  Congres  de  Paris  ne 
sauraient  mieux  repondre  aux  intentions,  dont  leurs  Gouverne- 
ments  sont  animes,  qu'en  cherchant  a  introduire  dans  les 
rapports  internationaux  des  principes  fixes  a  cet  egard ; 

Dument  autorises,  les  susdits  Plenipotentiaires  sont  conve- 
nus  de  se  concerter  sur  les  moyens  d'atteindre  ce  but;  et 
etant  tombes  d' accord  ont  arrets  la  Declaration  solennelle 
ci-apres : — 

1.  La  course  est  et  demeure  abolie ; 

2.  Le  pavilion  neutre  couvre  la  marchandise  ennemie,  a 
I'exception  de  la  contrebande  de  guerre ; 

3.  La  marchandise  neutre,  a  I'exception  de  la  contrebande 
de  guerre,  n'est  pas  saisissable  sous  pavilion  ennemi ; 

4.  Les  blocus,  pour  etre  obligatoires,  doivent  etre  effectifs, 
c'est-a-dire,  maintenus  par  une  force  suffisante  pour  interdire 
reellement  I'acces  du  littoral  de  I'ennemi. 

Les  Gouvernements  des  Plenipotentiaires  soussignds  s'en- 
gagent  a  porter  cette  Declaration  a  la  connaissanoe  des  Etats, 
qui  n'ont  pas  ete  appeles  a  participer  au  Congres  de  Paris,  et 
a  les  inviter  a  y  acceder. 
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Convaincus  que  les  maximes  qu'ils  viennent  de  proclamer 
ne  sauraient  etre  accueillies  qu'avec  gratitude  par  le  monde 
entier,  les  Plenipotentiaires  soussignes  ne  doutent  pas,  que  les 
efforts  de  leurs  Gouvernements  pour  en  generaliser  I'adoption 
ne  soient  couronnes  d'un  plein  succes. 

La  presente  Declaration  n'est  et  ne  sera  obligatoire  qu'entre 
les  Puissances,  qui  y  ont,  ou  qui  y  auront  accede. 

Fait  a  Paris,  le  seize  Avril,  mil  huit  cent  cinquante-six. 
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GENEVA   CONVENTION   (1864) 

j  Article  I 

Les    ambulances   et  les  hopitaux   militaires   seront   reconnus 
^neutres,  et,  comme  tels,  proteges  et  respectes  par  les  bellige- 
rants  aussi  longtemps,  qu'il  s'y  trouvera  des  malades  ou  des 
blesses. 

La  neutralite  cesserait,  si  ces  ambulances  ou  ces  hopitaux 
etaient  gardes  par  una  force  militaire. 

Article  II 

Le  personnel  des  hopitaux  et  des  ambulances,  comprenant 
I'intendance,  les  services  de  sante,  d'administration,  de  trans- 
port des  blesses,  ainsi  que  les  aumoniers,  participera  au  bene- 
fice de  la  neutralite  lorsqu'il  fonctionnera,  et  tant  qu'il  restera 
des  blesses  a  relever  ou  a  secourir. 

Article  III 

Les  personnes  designees  dans  I'Article  precedent  pourront, 
meme  apros  I'occupation  par  I'ennemi,  continuer  a  remplir  leurs 
fonctions  dans  I'hopital  ou  I'ambulance  qu'elles  desservent,  ou 
se  retirer  pour  rejoindre  le  corps  auquel  elles  appartiennent. 

Dans  ces  circonstances,  lorsque  ces  personnes  cesscront  leurs 
fonctions,  dies  seront  remises  aux  avant-postes  ennemis,  par 
les  soins  de  I'armee  occupante. 

Article  IV 

Le  materiel  des  hopitaux  militaires  demeurant  soumis  aux 
lois  de  la  guerre,  les  personnes  attachees  a  ces  hopitaux  ne 
pourront,  en  se  retirant,  emporter  que  les  objets,  qui  sont  leur 
propri6te  particuliere. 

Dans  les  memes  circonstances,  au  eontraire,  I'ambulance 
conservera  son  materiel. 
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Article  V 

Les  habitants  du  pays  qui  porteront  secours  aux  blesses 
seront  respect^s,  et  demeureront  libres.  Les  G6neraux  des 
Puissances  belligerantes  auront  pour  mission  de  prevenir  les 
habitants  de  I'appel  fait  a  leur  humanite,  et  de  la  neutrality 
qui  en  sera  la  consequence. 

Tout  blesse  recueilli  et  soign6  dans  une  maison  y  servira  de 
sauvegarde.  L'habitant  qui  aura  recueilli  chez  lui  des  blesses 
sera  dispense  du  logement  des  troupes,  ainsi  que  d'une  partie 
des  contributions  de  guerre  qui  seraient  imposees. 

Article  VI 

Les  militaires  blesses  ou  malades  seront  recueillis  et  soign^s, 
k  quelque  nation  qu'ils  appartiendront. 

Les  Commandants  en  ohef  auront  la  faculty  de  remettre 
immediatement  aux  avantpostes  ennemis,  les  militaires  blesses 
pendant  le  combat,  lorsque  les  circonstances  le  permettront,  et 
du  consentement  des  deux  partis. 

Seront  renvoyes  dans  leurs  pays  ceux  qui,  apr6s  guSrison, 
seront  reconnus  incapables  de  servir. 

Les  autres  pourront  etre  6galement  renvoyes,  a  la  condition 
de  ne  pas  reprendre  les  armes  pendant  la  duree  de  la  guerre. 

Les  Evacuations,  avec  le  personnel  qui  les  dirige,  seront 
couvertes  par  une  neutralite  absolue. 

Article  VII 

Un  drapeau  distinctif  et  uniforme  sera  adopts  pour  les 
hopitaux,  les  ambulances,  et  les  evacuations.  II  devra  etre, 
en  toute  circonstance,  accompagne  du  drapeau  national. 

Un  brassard  sera  egalement  admis  pour  le  personnel  neu- 
tralise, mais  la  delivrance  en  sera  laissee  a  I'autoritE  militaire. 

Le  drapeau  et  le  brassard  porteront  croix  rouge  sur  fond 
blanc. 

Article  VIII 

Les  details  d'execution  de  la  pr6sente  Convention  seront 
regies  par  les  Commandants  en  chef  des  armies  belligerantes, 
d'apr^s  les  instructions  de  leurs  Gouvernements  respectifs,  et 
conform^ment  aux  principes  g^neraux  ^nonces  dans  cette 
Convention. 
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Article  IX 

Les  Hautes  Puissances  Contractautes  sont  convenues  de 
communiquer  la  presente  Convention  aux  Gouvernements,  qui 
n'ont  pu  envoyer  des  Plenipotentiaires  a  la  Conference  Inter- 
nationale de  Geneve,  en  les  invitant  a  y  acc6der ;  le  Protocole 
est  a  cet  effet  laiss6  ouvert. 

Article  X 

La  presente  Convention  sera  ratifiee,  et  les  ratifications  en 
seront  6chang6es  k  Berne,  dans  I'espace  de  quatre  mois,  ou 
plus  tot  si  faire  se  peut. 

En  foi  de  quoi  les  Plenipotentiaires  respectifs  I'ont  sign^e, 
et  y  ont  appose  le  cachet  de  leurs  armes. 

Fait  a  Geneve,  le  vingt-deuxi6me  jour  du  mois  d'Aoiit,  de 
I'an  mil  huit  cent  soixante-quatre. 


APPENDIX  IV 
DECLARATION   OF  ST.   PETERSBURG   (1868) 

SuR  la  proposition  du  Cabinet  Imperial  de  Russie,  une 
Commission  Militaire  Internationale  ayant  ete  r^unie  a  Saint- 
P6tersbourg,  afin  d'examiner  la  convenauce  d'interdire  I'usage 
de  certains  projectiles  en  temps  de  guerre  entre  les  nations 
civilis6es,  et  cette  Commission  ayant  fix6  d'un  commun  accord 
les  limites  techniques  ou  les  necessites  de  la  guerre  doiveut 
s'arreter  devant  les  exigences  de  rhumanit6,  les  Soussignes 
sont  autoris6s  par  les  ordres  de  leurs  Gouvernements  a  de- 
clarer ce  qui  suit : 

Consid6rant  que  les  progr6s  de  la  civilisation  doivent  avoir  / 
pour  effet  d'attenuer  autant  que  possible  les  calamites  de  la  \ 
guerre ; 

Que  le  seul  but  legitime  que  les  Etats  doivent  se  proposer 
durant  la  guerre  est  I'affaiblissement  des  forces  militaires  de 
I'ennemi ; 

Qu'i  cet  effet,  il  suffit  de  mettre  hors  de  combat  le  plus 
grand  nombre  d'hommes  possible ; 

Que  ce  but  serait  depasse  par  I'emploi  d'armes  qui  aggra- 
veraient  inutilement  les  souffrances  des  hommes  mis  hors 
de  combat,  ou  rendraient  leur  mort  inevitable ; 

Que  I'emploi  de  pareilles  armes  serait  des  lors  contraire  aux 
lois  de  rhumanite ; 

Les  Parties  Contractantes  s'engagent  k  renoncer  mutuelle- 
ment,  en  cas  de  guerre  entre  elles,  a  I'emploi  par  leurs  troupes 
de  terre  ou  de  mer,  de  tqut_  projectile  d'un  poids  inf^rieur 
k  400  grammes,  qui  serait  ou  explosible  ou  charg6  de  matieres 
fulminantes  ou  inflammables. 

Elles  inviteront  tous  les  Etats,  qui  n'ont  pas  participe  par 
renvoi  de  D616gu6s  aux  deliberations  de  la  Commission 
Militaire  Internationale  reunie  a  Saint-Petersbourg,  a  acceder  au 
present  engagement. 
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Get  engagement  n'est  obligatoire  que  pour  les  Parties  Con- 
traetantes  ou  Acc6dantes  en  cas  de  guerre  entre  deux  ou 
plusieurs  d'entre  elles :  il  n'est  pas  applicable  vis-^-vis  de 
Parties  non-Contractantes  ou  qui  n'auraient  pas  accede. 

II  cesserait  ^galement  d'etre  obligatoire  du  moment  ou, 
dans  une  guerre  entre  Parties  Contractantes  ou  Acc6dantes, 
une  partie  non-Contractante,  ou  qui  n'aurait  pas  acc6d6,  se 
joindrait  a  I'un  des  bellig6rants. 

Les  Parties  Contractantes  ou  Acc^dantes  se  reservent  de 
s'entendre  ult6rieurement  toutes  les  fois  qu'une  proposition 
precise  serait  formulee  en  vue  des  perfectionnements  a  venir 
que  la  science  pourrait  apporter  dans  I'armement  des  troupes, 
afin  de  maintenir  les  principes,  qu'elles  ont  poses  et  de  con- 
cilier  les  n6cessit6s  de  la  guerre  avec  les  lois  de  I'humanit^. 

Fait  k  Saint-P6tersbourg,  le  '''"f.lTm^.Z^''"',  mil  huit  cent 
soixante-huit. 


APPENDIX  V 

INTEENATIONAL  CONVENTION   FOE   THE   PACIFIC 
SETTLEMENT  OF  INTERNATIONAL   DISPUTES 

Signed  at  the  Hague,  Jtdy  29,  1S99 

TiTRE  I. — Du  Maintien  cle  la  Paix  generale 

Article  I 

En  vue  de  prevenir  autant  que  possible  le  recours  a  la  force 
dans  les  rapports  entre  les  Etats,  les  Puissances  Signataires 
conviennent  d'employer  tous  leurs  efforts  pour  assurer  le  rdgle- 
ment  pacifique  des  di£f6rends  internationaux. 

TiTRE  II. — Des  Bons  Offices  et  de  la  Mediation 

Article  II 

En  cas  de  dissentiment  grave  ou  de  conflit,  avant  d'en  appeler 
aux  armes,  les  Puissances  Signataires  conviennent  d'avoir 
recours,  en  tant  que  les  circonstances  le  permettront,  aux  bons 
offices  ou  a  la  mediation  d'une  ou  de  plusieurs  Puissances 
amies. 

Article  III 

Ind^pendamment  de  ce  recours,  les  Puissances  Signataires 
jugent  utile  qu'une  ou  plusieurs  Puissances  6trang6res  au 
conflit  offrent  de  leur  propre  initiative,  en  tant  que  les  circon- 
stances s'y  pretent,  leurs  bons  offices  ou  leur  mediation  aux 
Etats  en  conflit. 

Le  droit  d'offrir  les  bons  offices  ou  la  mediation  appartient 
aux  Puissances  6trang6res  au  conflit,  meme  pendant  le  cours 
des  hostilit6s. 

L'exercice  de  ce  droit  ne  peut  jamais  6tre  considere  par  I'une 
ou  I'autre  des  Parties  en  litige  comme  un  acte  peu  amical. 
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Akticle  IV 

Le  role  du  mediateur  consiste  k  eoncilier  les  pretensions 
opposees  et  a  apaiser  les  ressentiments  qui  peuvent  s'etre  pro- 
duits  entre  les  Etats  en  conflit. 

Article  V 

Les  fonctions  du  mediateur  cessent  du  moment  ou  il  est  con- 
stats, soit  par  Tune  des  Parties  en  litige,  soit  par  le  mediateur 
lui-meme,  que  les  moyens  de  conciliation  proposes  par  lui  ne 
sent  pas  acceptes. 

Article  VI 

Les  bons  offices  et  la  mediation,  soit  sur  le  recours  des 
Parties  en  conflit,  soit  sur  I'initiative  des  Puissances  Strangeres 
au  conflit,  ont  exclusivement  le  caract6re  de  Conseil  et  n'ont 
jamais  force  obligatoire. 

Article  VII 

L'acceptation  de  la  mediation  ne  peut  avoir  pour  effet,  sauf 
Convention  contraire,  d'interrompre,  de  retarder,  ou  d'entraver 
la  mobilisation  et  autres  mesures  preparatoires  a  la  guerre. 

Si  elle  intervient  apr6s  I'ouverture  des  hostilites,  elle  n'in- 
terrompt  pas,  sauf  Convention  contraire,  les  operations  mili- 
taires  en  cours. 

Article  VIII 

Les  Puissances  Signataires  sont  d'accord  pour  recommander 
I'application,  dans  les  circonstances  qui  le  permettent,  d'une 
mediation  speciale  sous  la  forme  suivante : — 

En  cas  de  differend  grave  compromettant  la  paix,  les  Etats 
en  conflit  choisissent  respectivement  une  Puissance  k  laquelle 
ils  confient  la  mission  d'entrer  en  rapport  direct  avec  la 
Puissance  choisie  d'autre  part,  k  I'efifet  de  prevenir  la  rupture 
des  relations  pacifiques. 

Pendant  la  duree  de  ce  mandat  dont  le  terme,  sauf  stipula- 
tion contraire,  ne  peut  exceder  trente  jours,  les  Etats  en  litige 
cessent  tout  rapport  direct  au  sujet  du  conflit,  lequel  est  con- 
sidere  comme  defere  exclusivement  aux  Puissances  Mediatrices. 
Celles-ci  doivent  appliquer  tous  leurs  efl'orts  k  rSgler  le 
differend. 
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En  cas  de  rupture  effective  des  relations  pacifiques,  ces  Puis- 
sances demeurent  charg^es  de  la  mission  commune  de  profiter 
de  toute  occasion  pour  retablir  la  paix. 


TiTKE  III. — Des  Commissions  Internationales  d'Enquete 
Article  IX 

Dans  les  litiges  d'ordre  international  n'engageant  ni  I'honneur 
ni  des  int^rets  essentiels  et  provenant  d'une  divergence  d'appr6- 
ciation  sur  des  points  de  fait,  les  Puissances  Signataires  jugent 
utile  que  les  Parties  qui  n'auraient  pu  se  mettre  d'accord  par 
les  voies  diplomatiques  instituent,  en  tant  que  les  circonstances 
le  permettront,  une  Commission  Internationale  d'Enquete 
charg^e  de  faciliter  la  solution  de  ces  litiges  en  eclaircissant, 
par  un  examen  impartial  et  consciencieux,  les  questions  de 
fait. 

Article  X 

Les  Commissions  Internationales  d'Enquete  sont  constitutes 
par  Convention  sp6ciale  entre  les  Parties  en  litige. 

La  Convention  d'Enquete  precise  les  faits  i  examiner  et 
I'etendue  des  pouvoirs  des  Commissaires. 

Elle  regie  la  procedure. 

L'enquete  a  lieu  contradictoirement. 

La  forme  et  les  delais  a  observer,  en  tant  qu'ils  ne  sont  pas 
fix6s  par  la  Convention  d'Enquete,  sont  d6termin6s  par  la 
Commission  elle-meme. 

Article  XI 

Les  Commissions  Internationales  d'Enquete  sont  form^es, 
sauf  stipulation  contraire,  de  la  mani6re  determin^e  par  I'Article 
XXXII  de  la  pr6sente  Convention. 

Article  XII 

Les  Puissances  en  litige  s'engagent  a  fournir  a  la  Commission 
Internationale  d'Enquete,  dans  la  plus  large  mesure  qu'Elles 
jugeront  possible,  tous  les  moyens  et  toutes  les  facilit^s  n6ces- 
saires  pour  la  connaissance  complete  et  I'appr^ciation  exacte 
des  faits  en  question. 
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Article  XIII 

La  Commission  Internationale  d'Enquete  pr6sente  aux  Puis- 
sances en  litige  son  Kapport  signe  par  tous  les  membres  de  la 
Commission. 

Article  XIV 

Le  Eapport  de  la  Commission  Internationale  d'Enquete, 
limits  a  la  constatation  des  faits,  n'a  nullement  le  caract^re 
d'une  sentence  arbitrale.  II  laisse  aux  Puissances  en  litige  une 
entiere  liberty  pour  la  suite  a  donner  a  cette  constatation. 


TiTRE  IV. — De  V Arbitrage  International 

Chapitre  I. — De  la  Justice  Arbitrale 
Article  XV 

L'arbitrage  international  a  pour  objet  le  reglement  de  litiges 
entre  les  Etats  par  des  Juges  de  leur  choix  et  sur  la  base  du 
respect  du  droit. 

Article  XVI 

Dans  les  questions  d'ordre  juridique,  et  en  premier  lieu  dans 
les  questions  d'interpr6tation  ou  d'application  des  Conventions 
Internationales,  l'arbitrage  est  reconnu  par  les  Puissances  Sig- 
nataires  comme  le  moyen  le  plus  efficace  et  en  meme  temps  le 
plus  Equitable  de  regler  les  litiges  qui  n'ont  pas  ete  r6solus  par 
les  voies  diploraatiques. 

Article  XVII 

La  Convention  d'Arbitrage  est  conclue  pour  des  contestations 
d6ja  n6es  ou  pour  des  contestations  eventuelles. 

EUe  peut  concerner  tout  litige  ou  seulement  les  litiges  d'une 
categorie  d6termin6e. 

Article  XVIII 

La  Convention  d'Arbitrage  implique  I'engagement  de  se 
soumettre  de  bonne  foi  a  la  sentence  arbitrale. 

Article  XIX 

Independamment  des  Trait6s  g^neraux  ou  particuliers  qui 
stipulent  actuellement  I'oljligation  du  recours  h,  l'arbitrage  pour 
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les  Puissances  Signataires,  ces  Puissances  se  reservent  de  con- 
clure,  soit  avant  la  ratification  clu  present  Acte,  soit  posterieure- 
ment,  des  accords  nouveaux,  generaux,  ou  particuliers,  en  vue 
d'otendre  I'arbitrage  obligatoire  a  tous  les  cas  qu'elles  jugeront 
possible  de  lui  soumettre. 

Chapitre  II.— Dc  la  Co^ir  Permanentc  d'Arbitragc 
Article  XX 

Dans  le  but  de  faciliter  le  recours  immediat  a  I'arbitrage  pour 
les  differends  internationaux  qui  n'ont  pu  etre  regies  par  la  voie 
diplomatique,  les  Puissances  Signataires  s'engagent  a  organiser 
une  Cour  Permanente  d'Arbitrage,  accessible  en  tout  temps  et 
fonctionnant,  sauf  stipulation  contraire  des  Parties,  conforme- 
ment  aux  regies  de  procedure  inserees  dans  la  presente  Conven- 
tion. 

Aeticle  XXI 

La  Cour  Permanente  sera  competente  pour  tous  les  cas 
d'arbitvage,  a  moins  qu'il  n'y  ait  entente  entre  les  Parties  pour 
I'etablissement  d'une  juridiction  speciale. 

Article  XXII 

Un  Bureau  International  etabli  a  La  Haye  sert  de  greffe  a  la 
Cour. 

Ce  Bureau  est  I'intermediaire  des  communications  relatives 
aux  reunions  de  celle-ci. 

II  a  la  garde  des  archives  et  la  gestion  de  toutes  les  affaires 
administratives. 

Les  Puissances  Signataires  s'engagent  a  communiquer  au 
Bureau  International  de  La  Haye  une  copie  certifiee  conforme 
de  toute  stipulation  d'arbitrage  intervenue  entre  elles  et  de  toute 
sentence  arbitrale  les  concernant  et  rendue  par  des  juridictions 
speciales. 

Elles  s'engagent  a  communiquer  de  meme  au  Bureau,  les  lois, 
reglements,  et  documents  constatant  eventuellement  I'execution 
des  sentences  rendues  par  la  Cour. 

Article  XXIII 

Chaque  Puissance  Signataire  designera,  dans  les  trois  mois 
qui  suivront  la  ratification  par  elle   du   present   Acte,   quatre 
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personnes  au  plus,  d'une  competence  reconnue  dans  les  questions 
de  droit  international,  jouissant  de  la  plus  haute  consideration 
morale  et  disposees  a  accepter  les  fonctions  d'arbitres. 

Les  personnes  ainsi  designees  seront  inscrites,  au  titre  de 
membres  de  la  Cour,  sur  une  liste  qui  sera  notifiee  a  toutes  les 
Puissances  Signataires  par  les  soins  du  Bureau. 

Toute  modification  a  la  liste  des  arbitres  est  portee,  par  les 
soins  du  Bureau,  a  la  connaissance  des  Puissances  Signataires. 

Deux  ou  plusieurs  Puissances  peuvent  s'entendre  pour  la 
designation  en  commun  d'un  ou  de  plusieurs  membres. 

La  meme  personne  pent  etre  designee  par  des  Puissances 
diiferentes. 

Les  membres  de  la  Cour  sont  nommes  pour  un  terme  de  six 
ans.     Leur  mandat  peut  etre  renouvele. 

En  cas  de  deces  ou  de  retraite  d'un  membre  de  la  Cour,  il  est 
pourvu  a  son  remplacement  selon  le  mode  fixe  pour  sa  nomina- 
tion. 


Article  XXIV 

Lorsque  les  Puissances  Signataires  veulent  s'adresser  a  la 
Cour  Permanente  pour  le  reglement  d'un  differend  survenu 
entre  elles,  le  choix  des  arbitres  appeles  a  former  le  Tribunal 
competent  pour  statuer  sur  ce  differend,  doit  etre  fait  dans  la 
liste  generale  des  membres  de  la  Cour. 

A  defaut  de  constitution  du  Tribunal  Arbitral  par  I'accord 
immediat  des  Parties,  il  est  procede  de  la  maniere  suivante  : 

Chaque  Partie  nomme  deux  arbitres  et  ceux-ci  choisissent 
ensemble  un  surarbitre. 

En  cas  de  partage  de  voix,  le  choix  du  surarbitre  est  confie  a 
une  Puissance  tierce,  designee  de  commun  accord  par  les 
Parties. 

Si  I'accord  ne  s'etablit  pas  a  ce  sujet,  chaque  Partie  designe 
une  Puissance  difforente,  et  le  choix  du  surarbitre  est  fait  de 
concert  par  les  Puissances  ainsi  designees. 

Le  Tribunal  etant  ainsi  compos6,  les  Parties  notifient  au 
Bureau  leur  decision  de  s'adresser  a  la  Cour  et  les  noms  des 
arbitres. 

Le  Tribunal  Arbitral  se  reunit  a  la  date  fixee  par  les  Parties. 

Les  membres  de  la  Cour,  dans  I'exercice  de  leurs  fonctions  et 
en  dehors  de  leur  pays,  jouissent  des  privileges  et  immunites 
diplomatiques. 
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Article  XXV 

Le  Tribunal  Arbitral  siege  d'ordinaire  a  La  Haye. 
Le  siege  ne  peut,  sauf  le  cas  de  force  majeure,  6tre  change 
par  le  Tribunal  que  de  I'assentiment  des  Parties. 

Article  XXVI 

Le  Bureau  International  de  La  Haye  est  autorise  a  mettre 
ses  locaux  et  son  organisation  a  la  disposition  des  Puissances 
Signataires  pour  le  fonctionnement  de  toute  juridiction  speciale 
d'arbitrage. 

La  juridiction  de  la  Cour  Permanente  peut  etre  etendue, 
dans  les  conditions  prescrites  par  les  reglements,  aux  litiges 
existant  entre  des  Puissances  non-Signataires  ou  entre  des 
Puissances  Signataires  et  des  Puissances  non-Signataires,  si  les 
Parties  sont  con  venues  de  recourir  a  cette  juridiction. 

Article  XXVII 

Les  Puissances  Signataires  considei'ent  comme  un  devoir, 
dans  le  cas  ou  un  conflit  aigu  menacerait  d'eclater  entre  deux 
ou  plusieurs  d'entre  elles,  de  rappeler  a  celles-ci  que  la  Cour 
Permanente  leur  est  ouverte. 

En  consequence,  elles  declarent  que  le  fait  de  rappeler  aux 
Parties  en  conflit  les  dispositions  de  la  presente  Convention,  et 
le  conseil  donne,  dans  I'interet  superieur  de  la  paix,  de  s'adresser 
a  la  Cour  Permanente  ne  peuvent  etre  consideres  que  comme 
actes  de  bons  offices. 

Article  XXVIII 

Un  Conseil  x\dministratif  Permanent  compose  des  Eepresen- 
tants  Diplomatiques  des  Puissances  Signataires  accredites  a  La 
Haye  et  du  Ministre  des  Afifaires  Etrangeres  des  Pays-Bas  qui 
remplira  les  fonctions  de  President,  sera  constitue  dans  cette 
ville  le  plus  tot  possible  apres  la  ratification  du  present  Acte 
par  neuf  Puissances  au  moins. 

Ce  Conseil  sera  charge  d'6tablir  et  d'organiser  le  Bureau 
International,  lequel  demeurera  sous  sa  direction  et  sous  son 
Gontrole. 

II  notifiera  aux  Puissances  la  constitution  de  la  Cour  et 
pourvoira  a  I'installation  de  cellcci. 
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II  arretera  son  reglement  d'ordre  ainsi  que  tous  autres  regle- 
ments  necessaires. 

II  decidera  toutes  les  questions  administratives  qui  pourraient 
surgir  touchant  le  fonctionnement  de  la  Gour, 

II  aura  tout  pouvoir  quant  a  la  nomination,  la  suspension,  ou 
la  revocation  des  fonctionnaires  et  employes  du  Bureau. 

II  fixera  les  traitements  et  salaires  et  controlera  la  depense 
generale. 

La  presence  de  cinq  membres  dans  les  reunions  dument  con- 
voquees  suffit  pour  permettre  au  Conseil  de  deliberer  valable- 
ment.     Les  decisions  sont  prises  a  la  majorite  des  voix. 

Le  Conseil  communique  sans  delai  aux  Puissances  Signataires 
les  reglements  adoptes  par  lui.  II  leur  adresse  chaque  annee 
un  Eapport  sur  les  travaux  de  la  Cour,  sur  le  fonctionnement  des 
services  administratifs,  et  sur  les  d6penses. 

Article  XXIX 

Les  frais  du  Bureau  seront  supportes  par  les  Puissances 
Signataires  dans  la  proportion  etablie  pour  le  Bureau  Inter- 
national de  r Union  Postale  Universelle. 

Chapitre  III.— Dc  la  Procedure  Arhitralc 
Article  XXX 

En  vue  de  favoriser  le  developpement  de  I'arbitrage,  les  Puis- 
sances Signataires  ont  arrete  les  regies  suivantes,  qui  seront 
applicables  a  la  procedure  arbitrale,  en  tant  que  les  Parties  ne 
sont  pas  convenues  d'autres  regies. 

Article  XXXI 

Les  Puissances  qui  recourent  a  I'arbitrage  signent  un  Acte 
special  (Compromis)  dans  lequel  sont  nettement  determines 
I'objet  du  litige  ainsi  que  I'etendue  des  pouvoirs  des  arbitres. 
Get  Acte  impliquc  I'engagement  des  Parties  de  se  soumettre  de 
bonne  foi  a  la  sentence  arbitrale. 

Article  XXXII 

Les  fonctions  arbitrales  peuvent  etre  conferees  a  un  arbitre 
unique  ou  a  plusieurs  arbitres  designes  par  les  Parties  a  leur 
gre,  ou  choisis  par  elles  parmi  les  membres  de  la  Gour  Perma- 
nente  d'Arbitrage  etablie  par  le  present  Acte. 
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A  d^faut  de  constitution  du  Tribunal  par  I'accord  imm^diat 
des  Parties,  il  est  proc6d6  de  la  mani^re  suivante  : 

Chaque  Partie  nomme  deux  arbitres  et  ceux-ci  choisissent 
ensemble  un  surarbitre. 

En  cas  de  partage  des  voix,  le  choix  du  surarbitre  est  confi6 
a  une  Puissance  tierce,  d^sign^e  de  commun  accord  par  les 
Parties. 

Si  I'accord  ne  s'^tablit  pas  ^  ce  sujet,  chaque  Partie  d^signe 
une  Puissance  diff^rente,  et  le  choix  du  surarbitre  est  fait  de 
concert  par  les  Puissances  ainsi  designees. 

Akticle  XXXIII 

Lorsqu'un  Souverain  ou  un  Chef  d'Etat  est  choisi  pour 
arbitre,  la  procedure  arbitrale  est  r^glee  par  lui. 

Abticle  XXXIV 

Le  surarbitre  est  de  droit  President  du  Tribunal. 
Lorsque  le  Tribunal  ne  comprend  pas  de  surarbitre,  il  nomme 
lui-meme  son  President. 

Aeticee  XXXV 

En  cas  de  d6c6s,  de  demission,  ou  d'empechement,  pour  quelque 
cause  que  ce  soit,  de  I'un  des  arbitres,  il  est  pourvu  k  son  rem- 
placement  selon  le  mode  fix6  pour  sa  nomination. 

Article  XXXVI 

Le  si^ge  du  Tribunal  est  d6sign6  par  les  Parties.  A  defaut 
de  cette  designation  le  Tribunal  siege  a  La  Haye. 

Le  si6ge  ainsi  fixe  ne  peut,  sauf  le  cas  de  force  majeure,  etre 
change  par  le  Tribunal  que  de  I'assentiment  des  Parties. 

Article  XXXVII 

Les  Parties  ont  le  droit  de  nommer  auprSs  du  Tribunal  des 
d61egu6s  ou  agents  sp6ciaux,  avec  la  mission  de  servir  d'inter- 
m^diaires  entre  elles  et  le  Tribunal. 

EUes  sont  en  outre  autoris^es  k  charger  de  la  defense  de  leurs 
droits  et  int6rets  devant  le  Tribunal,  des  Conseils  ou  avocats 
nommes  par  elles  a  cet  effet. 

VOI4.    II,  L   L 
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Article  XXXVIII 

Le  Tribunal  decide  du  choix  des  langues  dont  il  fera  usage  et 
dont  I'emploi  sera  autorise  devant  lui. 

Article  XXXIX 

La  procedure  arbitrale  comprend  en  r^gle  gen6rale  deux 
phases  distinctes  :  I'instruction  et  les  d6bats. 

L'instruction  consiste  dans  la  communication  faite  par  les 
agents  respectifs,  aux  membres  du  Tribunal  et  a  la  Partie 
adverse,  de  tous  actes  imprimes  ou  ecrits  et  de  tous  documents 
contenant  les  moyens  invoqu6s  dans  la  cause.  Cette  com- 
munication aura  lieu  dans  la  forme  et  dans  les  d61ais  d6termin6s 
par  le  Tribunal  en  vertu  de  1' Article  XLIX. 

Les  d^bats  consistent  dans  le  d6veloppement  oral  des  moyens 
des  Parties  devant  le  Tribunal. 

Article  XL 

Toute  pi6ce  produite  par  I'une  des  Parties  doit  etre  com- 
muniqu6e  h  I'autre  Partie. 

Article  XLI 

Les  d6bats  sont  dirig6s  par  le  President. 

lis  ne  sont  publics  qu'en  vertu  d'une  decision  du  Tribunal, 
prise  avec  I'assentiment  des  Parties. 

lis  sont  consign6s  dans  des  proc6s-verbaux  redig^s  par  des 
secretaires  que  nomme  le  President.  Ces  procfes-verbaux  ont 
seuls  caract^re  authentique. 

Article  XLII 

L'instruction  6tant  close,  le  Tribunal  a  le  droit  d'6carter  du 
d6bat  tous  Actes  ou  documents  nouveaux  qu'une  des  Parties 
voudrait  lui  soumettre  sans  le  consentement  de  I'autre. 

Article  XLIII 

Le  Tribunal  demeure  libre  de  prendre  en  consideration  les 
Actes  ou  documents  nouveaux  sur  lesquels  les  agents  ou 
Conseils  des  Parties  appelleraient  son  attention. 

En  ce  cas,  le  Tribunal  a  le  droit  de  requ6rir  la  production  de 
ces  Actes  ou  documents,  sauf  I'obligation  d'en  donner  connais- 
sance  a  la  Partie  adverse. 
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Aeticle  XLIV 

Le  Tribunal  peut,  en  outre,  requerir  des  agents  des  Parties 
la  production  de  tous  Actes  et  demander  toutes  explications 
n^cessaires.     En  cas  de  refus  le  Tribunal  en  prend  acte. 

Article  XLV 

Les  agents  et  les  Conseils  des  Parties  sont  autorises  k 
presenter  oralement  au  Tribunal  tous  les  moyens  qu'ils  jugent 
utiles  k  la  defense  de  leur  cause. 

Article  XLVI 

lis  ont  le  droit  de  soulever  des  exceptions  et  incidents.  Les 
decisions  du  Tribunal  sur  ces  points  sont  definitives  et  ne 
peuvent  donner  lieu  a  aucune  discussion  ult^rieure. 

Article  XLVII 

Les  membres  du  Tribunal  ont  le  droit  de  poser  des  questions 
aux  agents  et  aux  Conseils  des  Parties  et  de  leur  demander  des 
eclaircissements  sur  les  points  douteux. 

Ni  les  questions  poshes,  ni  les  observations  faites  par  les 
membres  du  Tribunal  pendant  le  cours  des  d(^bats  ne  peuvent 
6tre  regard^es  comme  I'expression  des  opinions  du  Tribunal  en 
g6n6ral  ou  de  ses  membres  en  particulier. 

Article  XLVIII 

Le  Tribunal  est  autoris6  a  determiner  sa  competence  en  inter- 
pretant  le  Compromis  ainsi  que  les  autres  Traites  qui  peuvent 
etre  invoqu^s  dans  la  mati6re,  et  en  appliquant  les  principes  du 
droit  international. 

Article  XLIX 

Le  Tribunal  a  le  droit  de  rendre  des  ordonnances  de  proce- 
dure pour  la  direction  du  proems,  de  determiner  les  formes  et 
deiais  dans  lesquels  chaque  Partie  devra  prendre  ses  conclusions 
et  de  proceder  h.  toutes  les  formalit^s  que  comporte  I'adminis- 
tration  des  preuves. 

Article  L 

Les  agents  et  les  Conseils  des  Parties  ayant  presents  tous 
les  eclaircissements  et  preuves  a  I'appui  de  leur  cause,  le 
President  prononce  la  cloture  des  debats. 

L  L  2 
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Abticle  LI 

Les  deliberations  du  Tribunal  ont  lieu  a  huis-clos. 

Toute  decision  est  prise  a  la  majorite  des  membres  du 
Tribunal. 

Le  refus  d'un  membre  de  prendre  part  au  vote  doit  etre 
constate  dans  le  proc6s-verbal. 

Article  LII 

La  sentence  arbitrale,  vot^e  a  la  majorite  des  voix,  est 
motiv6e.  Elle  est  redig^e  par  6crit  et  signee  par  chacun  des 
membres  du  Tribunal. 

Ceux  des  membres  qui  sont  restes  en  minority  peuvent 
constater,  en  signant,  leur  dissentiment. 

Abticle  LIII 

La  sentence  arbitrale  est  lue  en  seance  publique  du 
Tribunal,  les  agents  et  les  Conseils  des  Parties  presents  ou 
di^ment  appeles. 

Article  LIV 

La  sentence  arbitrale,  dviment  prononcee  et  notifi6e  aux 
agents  des  Parties  en  litige,  decide  definitivement  et  sans  appel 
la  contestation. 

Article  LV 

Les  Parties  peuvent  se  reserver  dans  le  Compromis  de 
demander  la  revision  de  la  sentence  arbitrale. 

Dans  ce  cas  et  sauf  convention  contraire,  la  demande  doit 
etre  adressee  au  Tribunal  qui  a  rendu  la  sentence.  Elle  ne 
peut  etre  motivee  que  par  la  d^couverte  d'un  fait  nouveau  qui 
eut  6t6  de  nature  h  exercer  une  influence  decisive  sur  la 
sentence  et  qui,  lors  de  la  cloture  des  debats,  6tait  inconnu  du 
Tribunal  lui-meme  et  de  la  Partie  qui  a  demand^  la  revision. 

La  procedure  de  revision  ne  peut  etre  ouverte  que  par  une 
decision  du  Tribunal  constatant  expressement  I'existence  du 
fait  nouveau,  lui  reconnaissant  les  caracteres  prevus  par  le 
paragraphe  precedent  et  declarant  a  ee  titre  la  demande 
recevable. 

Le  Compromis  determine  le  deiai  dans  lequel  la  demande  de 
revision  doit  etre  formee. 
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Article  LVI 

La  sentence  arbitrale  n'est  obligatoire  que  pour  les  Parties 
qui  ont  conclu  le  Compromis. 

Lorsqu'il  s'agit  de  I'interpretation  d'une  Convention  a  laquelle 
ont  participe  d'autres  Puissances  que  les  Parties  en  litige,  celles- 
ci  notifient  aux  premieres  les  Compromis  qu'elles  ont  conclu. 
Chacune  de  ces  Puissances  a  le  droit  d'intervenir  au  proces.  Si 
une  ou  plusieurs  d'entre  elles  ont  profite  de  cette  facultej 
I'interpretation  contenue  dans  la  sentence  est  egalement  obli- 
gatoire a  leur  egard. 

Article  LVII 

Chaque  Partie  supporte  ses  propres  frais  et  une  part  egale 
des  frais  du  Tribunal. 


Dispositions  Generates 

Article  LVIII 

La  presente  Convention  sera  ratifiee  dans  le  plus  bref  d61ai 
possible. 

Les  ratifications  seront  d6pos6es  a  La  Haye. 

II  sera  dress6  du  depot  de  chaque  ratification  un  proces - 
verbal,  dont  une  copie,  certifiee  conforme,  sera  remise  par  la 
voie  diplomatique  a  toutes  les  Puissances  qui  ont  6te  repre- 
sentees a  la  Conference  Internationale  de  la  Paix  de  La  Haye. 

Article  LIX 

Les  Puissances  non-Signataires  qui  ont  ete  representees  a  la 
Conference  Internationale  de  la  Paix  pourront  adherer  a  la 
presente  Convention.  Elles  auront  a  cet  effet  a  faire  connaitre 
leur  adhesion  aux  Puissances  Contractantes,  au  moyen  d'une 
notification  ecrite,  adressee  au  Gouvernement  des  Pays-Bas  et 
communiquee  par  celui-ci  a  toutes  les  autres  Puissances 
Contractantes. 

Article  LX 

Les  conditions  auxquelles  les  Puissances  qui  n'ont  pas  ete 
representees  a  la  Conference  Internationale  de  la  Paix  pourront 
adherer  a  la  presente  Convention  formeront  I'objet  d'une 
entente  ulterieure  entre  les  Puissances  Contractantes. 
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Abticle  LXI 


S'il  arrivait  qu'une  des  Hautes  Parties  Contractantes 
denon9at  la  presente  Convention,  cette  denonciation  ne  pro- 
duirait  ses  etfets  qu'un  an  apres  la  notification  faite  par  ecrit 
au  Gouvernement  des  Pays-Bas  et  communiquee  immediate- 
ment  par  celui-ci  a  toutes  les  autres  Puissances  Contractantes, 

Cette  denonciation  ne  produira  ses  effets  qu'a  I'egard  de  la 
Puissance  qui  I'aura  notifi6e. 


APPENDIX   VI 

INTEENATIONAL  CONVENTION   WITH   EESPECT 

TO   THE   LAWS   AND   CUSTOMS   OP  WAE 

ON   LAND 

Signed  at  the  Hcujug,  Julij  29,  1899 

x\rticle   I 

Les  Hautes  Pai-ties  Contractantes  donneront  a  leurs  forces 
armees  de  terre  des  instructions  qui  seront  conformes  au 
"  Reglemcnt  concernant  les  Lois  et  Coutumes  de  la  Guerre  sur 
Terre,"  annexe  a  la  presente  Convention. 

Article   II 

Les  dispositions  contenues  dans  le  Reglement  vise  a  I'Article 
I.  ne  sont  obligatoires  que  pour  les  Puissances  Contractantes  en 
cas  de  guerre  entre  deux  ou  plusieurs  d'entre  elles. 

Ces  dispositions  cesseronb  d'etre  obligatoires  du  moment  ou, 
dans  une  guerre  entre  des  Puissances  Contractantes,  une  Puis- 
sance non  contractante  se  joindrait  a   'un  des  belligerants. 

Aeticde   III 

La  presente  Convention  sera  ratifiee  dans  le  plus  bref  delai 
possible. 

Les  ratifications  seront  deposees  a  La  Haye. 

II  sera  dresse  du  d6p6t  de  chaque  ratification  un  proces- 
verbal,  dont  une  copie,  certifiee  conforme,  sera  remise  par  la 
voie  diplomatique  a  toutes  les  Puissances  Contractantes. 

Article   IV 

Les  Puissances  non-Signataires  sont  admises  a  adherer  a  la 
presente  Convention. 
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Elles  auront,  a  cet  effet,  a  faire  connaitre  leur  adhesion  aux 
Puissances  Contractantes,  au  moyen  d'une  notification  ecrite, 
adressee  au  Gouvernement  des  Pays-Bas,  et  communiquee  par 
celui-ci  a  toutes  les  autres  Puissances  Contractantes. 

Akticle   V 

S'il  arrivait  qu'une  des  Hautes  Parties  Contractantes  ddnon^at 
la  presente  Convention,  cette  denonciation  ne  produirait  ses 
effets  qu'un  an  apres  la  notification  faite  par  ecrit  au  Gouverne- 
ment des  Pays-Bas,  et  communiquee  imm^diatement  par  celui- 
ci  a  toutes  les  autres  Puissances  Contractantes. 

Cette  denonciation  ne  produira  ses  effets  qu'a  I'egard  de  la 
Puissance  qui  I'aura  notifide. 

En  foi  de  quoi  les  Plenipotentiaires  ont  signe  la  presente 
Convention  et  I'ont  revetue  de  leurs  cachets. 

Fait  a  La  Haye,  le  vingt-neuf  Juillet,  mil  huit  cent  quatre- 
vingt-dix-neuf,  en  un  seul  exemplaire,  qui  restera  depose  dans 
les  archives  du  Gouvernement  des  Pays-Bas,  et  dont  des  copies, 
certifiees  conformes,  seront  remises  par  la  voie  diplomatique  aux 
Puissances  Contractantes. 


Annexe. 
Eeglement  concernant  les  Lois  et  Coutumes  de  la 

GUEKKE    SUB   TeRRE. 


Section  I. — Des  BelUgcrants 

Chapitre  I. — De  la  Qualite  de  BelUgcrant 

Article  i.  Les  lois,  les  droits,  et  les  devoirs  de  la  guerre  ne 
s'appliquent  pas  seulement  a  I'armee,  mais  encore  aux  milices 
et  aux  corps  de  volontaires  reunissant  les  conditions  suivantes : — 

1.  D'avoir  ii  leur  tete  une  personne  responsable  pour  ses 
subordonnes ; 

2.  D'avoir  un  signe  distinctif,  fixe,  et  reconnaissable  ti 
distance ; 

3.  De  porter  les  armes  ouvertement ;  et 

4.  De  se  conformer  dans  leurs  operations  aux  lois  et  coutumes 
de  la  suerre. 


THE  LAWS  AND  CUSTOMS  OF  WAR  BY  LAND  52 1 

Dans  les  pays  ou  les  milices  ou  des  corps  de  volontaires 
constituent  I'arm^e  ou  en  font  partie,  ils  sont  compris  sous  la 
denomination  "  d'arm6e." 

Art.  2.  La  population  d'un  territoire  non  occupe  qui,  a 
Tapproche  de  I'ennemi,  prend  spontan6ment  les  armes  pour 
combattre  les  troupes  d'invasion  sans  avoir  eu  le  temps  de 
s'organiser  conformement  a  1' Article  i,  sera  consid6r6e  comme 
belligerante  si  elle  respecte  les  lois  et  coutumes  de  la  guerre. 

Art.  3.  Les  forces  armees  des  parties  belligerantes  peuvent 
se  composer  de  combattants  et  de  non-combattants.  En  cas  de 
capture  par  I'ennemi,  les  uns  et  les  autres  ont  droit  au  traite- 
ment  des  prisonniers  de  guerre. 

Chapitre  II. — Des  Prisonniers  de  Guerre 

Art.  4.  Les  prisonniers  de  guerre  sont  au  pouvoir  du  Gouverne- 
ment  ennemi,  mais  non  des  individus  ou  des  corps  qui  les  ont 
captures. 

lis  doivent  etre  traites  avec  humanite. 

Tout  ce  qui  leur  appartient  personnellement,  excepte  les 
armes,  les  chevaux,  et  les  papiers  militaires,  reste  leur  propriete. 

Art.  5.  Les  prisonniers  de  guerre  peuvent  etre  assujettis  a 
I'internement  dans  une  ville,  forteresse,  camp,  ou  localit6  quel- 
Gonque,  avec  obligation  de  ne  pas  s'en  eloigner  au  dela  de 
certaines  limites  determinees  ;  mais  ils  ne  peuvent  etre  enfermes 
que  par  mesure  de  surete  indispensable. 

Art.  6.  L'Etat  peut  employer,  comme  travailleurs,  les  prison- 
niers de  guerre,  selon  leur  grade  et  leurs  aptitudes.  Ces  travaux 
ne  seront  pas  excessifs,  et  n'auront  aucun  rapport  avec  les  opera- 
tions de  la  guerre. 

Les  prisonniers  peuvent  etre  autorises  a  travailler  pour  le 
compte  d'Administrations  publiques  ou  de  particuliers,  ou  pour 
leur  propre  compte. 

Les  travaux  faits  pour  I'Etat  sont  payes  d'apr^s  les  tarifs  en 
vigueur  pour  les  militaires  de  I'armee  nationale  executant  les 
memes  travaux. 

Lorsque  les  travaux  ont  lieu  pour  le  compte  d'autres  Adminis- 
trations publiques,  ou  pour  des  particuliers,  les  conditions  en 
sont  reglees  d'accord  avec  I'autorite  militaire. 

Le  salaire  des  prisonniers  contribuera  a  adoucir  leur  position, 
et  le  surplus  leur  sera  compte  au  moment  de  leur  liberation, 
sauf  defalcation  des  frais  d'entretien. 

Art.  7.  Le  Gouvernement  au  pouvoir  duquel  se  trouvent  les 
prisonniers  de  guerre  est  charge  de  leur  entretien. 
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A  defaut  d'une  entente  speciale  entre  les  belligerants,  les 
prisonniers  de  guerre  seront  traites,  pour  la  nouiTiture,  le 
couchage,  et  Fhabillement,  sur  le  meme  pied  que  les  troupes  du 
Gouvernement  qui  les  aura  captures. 

Art.  8.  Les  prisonniers  de  guerre  seront  soumis  aux  lois, 
reglements,  et  ordres  en  vigueur  dans  I'armee  de  I'Etat  au 
pouvoir  duquel  ils  se  trouvent.  Tout  acte  d'insubordination 
autorise,  a  leur  6gard,  les  mesures  de  rigueur  necessaires. 

Les  prisonniers  evades,  qui  seraient  repris  avant  d'avoir  pu 
rejoindre  leur  arm6e,  ou  avant  de  quitter  le  territoire  occupe 
par  I'armee  qui  les  aura  captures,  sont  passibles  de  peines  dis- 
ciplinaires. 

Les  prisonniers  qui,  apres  avoir  reussi  a  s'evader,  sont  de 
nouveau  faits  prisonniers,  ne  sont  passibles  d'aucune  peine  pour 
la  fuite  anterieure. 

Art.  9.  Chaque  prisonnier  de  guerre  est  tenu  de  declarer,  s'il 
est  interroge  a  ce  sujet,  ses  veritables  noms  et  grade,  et,  dans  le 
cas  ou  il  enfrcindrait  cette  regie,  il  s'exposerait  a  une  restric- 
tion des  avantages  accordes  aux  prisonniers  de  guerre  de  sa 
categorie. 

Art.  10.  Les  prisonniers  de  guerre  peuvent  etre  mis  en  liberie 
sur  parole,  si  les  lois  de  leur  pays  les  y  autorisent,  et,  en  pareil 
cas,  ils  sont  obliges,  sous  la  garantie  de  leur  honneur  personnel, 
de  remplir  scrupuleusement,  tant  vis-a-vis  de  leur  propre 
Gouvernement  que  vis-a-vis  de  celui  qui  les  a  faits  prisonniers, 
les  engagements  qu'ils  auraient  contractes. 

Dans  le  meme  cas,  leur  propre  Gouvernement  est  tenu  de 
n'exiger  ni  accepter  d'eux  aucun  service  contraire  a  la  parole 
donn6e. 

Art.  II.  Un  prisonnier  de  guerre  ne  peut  etre  contraint 
d'accepter  sa  liberte  sur  parole  ;  de  meme  le  Gouvernement 
ennemi  n'est  pas  oblige  d'acceder  a  la  demande  du  prisonnier 
reclamant  sa  mise  en  liberte  sur  parole. 

Art.  12.  Tout  prisonnier  de  guerre,  libere  sur  parole,  et 
repris  portant  les  armes  contre  le  Gouvernement  envers  lequel  il 
s'6tait  engage  d'honneur,  ou  contre  les  allies  de  celui-ci,  perd 
le  droit  au  traitement  des  prisonniers  de  guerre,  et  peut  etre 
traduit  devant  les  Tribunaux. 

Art.  13.  Les  individus  qui  suivent  une  armee  sans  en  faire 
directement  partie,  tels  que  les  correspondants  et  les  reporters 
de  joui'naux,  les  vivandiers,  les  fournisseurs,  qui  tombent  au 
pouvoir  de  I'ennemi,  et  que  celui-ci  juge  utile  de  detenir,  ont 
droit  au  traitement  des  prisonniers  de  guerre,  a  condition  qu'ils 
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soient  munis  d'une  legitimation  de  I'autorite  militaire  de  I'armee 
qu'ils  accompagnaient. 

Art.  14.  II  est  constitue,  des  le  debut  des  hostilites,  dans 
chacun  des  Etats  belligerants,  et  le  cas  echeant,  dans  les  pays 
neutres  qui  auront  recueilli  des  belligerants  sur  leur  territoire, 
un  bureau  de  renseignements  sur  les  prisonniers  de  guerre.  Ce 
bureau,  charge  de  repondre  a  toutes  les  demandes  qui  les  con- 
cernent,  revolt  des  divers  services  competents  toutes  les  indica- 
tions necessaires  pour  lui  permettre  d'etablir  une  fiche  indivi- 
duelle  pour  chaque  prisonnier  de  guerre.  II  est  tenu  au 
courant  des  internements  et  des  mutations,  ainsi  que  des 
entrees  dans  les  hopitaux  et  des  deces. 

Le  bureau  de  renseignements  est  egalement  charge  de 
recueillir  et  de  centraliser  tous  les  objets  d'un  usage  per- 
sonnel, valeurs,  lettres,  &c.,  qui  seront  trouves  sur  les  champs 
de  bataille  ou  delaisses  par  des  prisonniers  decodes  dans 
les  hopitaux  et  ambulances,  et  de  les  transniettre  aux 
interesses. 

Art.  15.  Les  Societes  de  Secours  pour  les  prisonniers  de 
guerre,  regulierement  constituees  selon  la  loi  de  leur  pays,  et 
ayant  pour  objet  d'etre  les  intermediaires  de  Taction  charitable, 
recevront,  de  la  part  des  belligerants,  pour  elles  et  pour  leurs 
agents  dument  accredites,  toute  facilite,  dans  les  limites 
tracees  par  les  necessites  militaires  et  les  regies  administi-a- 
tives,  pour  accomplir  efficacement  leur  tache  d'huraanite.  Les 
delegues  de  ces  Societes  pourront  etre  admis  a  distribuer  des 
secours  dans  les  depots  d'internement,  ainsi  qu'aux  lieux  d'6tape 
des  prisonniers  rapatries,  moyennant  une  permission  person 
nelle  d61ivr6e  par  I'autorite  militaire,  et  en  prenant  I'engage- 
ment  par  ecrit  de  se  soumettre  a  toutes  les  mesures  d'ordre  et 
de  police  que  celle-ci  prescrirait. 

Art.  16.  Les  bureaux  de  renseignements  jouissent  de  la  fran- 
chise de  port.  Les  lettres,  mandats,  et  articles  d'argent,  ainsi 
que  les  colis  postaux  destines  au.x  prisonniers  de  guerre  ou 
exp6dies  par  eux,  seront  affranchis  de  toutes  taxes  postales, 
aussi  bien  dans  les  pays  d'origine  et  de  destination  que  dans 
les  pays  intermediaires. 

Les  dons  et  secours  en  nature  destines  aux  prisonniers  de 
guerre  seront  admis  en  franchise  de  tous  droits  d'entree  et 
autres,  ainsi  que  des  taxes  de  transport  sur  les  chemins  de  fer 
exploites  par  I'Etat. 

Art.  17.  Les  officiers  prisonniers  pourront  recevoir  le  comple- 
ment, s'il  y  a  lieu,  de  la  soldc  qui  leur  est  attribuee  dans  cette 
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situation  par  les  reglements  de  leur  pays,  a  charge  de  rem- 
boursement  par  leur  Gouvernement. 

Art.  18.  Toute  latitude  est  laiss6e  aux  prisonniers  de  guerre 
pour  I'exercice  de  leur  religion,  y  compris  I'assistance  aux  offices 
de  leur  culte,  a  la  seule  condition  de  se  conformer  aux  mesures 
d'ordre  et  de  police  prescrites  par  I'autorite  militaire. 

Art.  19.  Les  testaments  de  prisonniers  de  guerre  sont  re9us 
ou  dresses  dans  les  memes  conditions  que  pour  les  militaires  de 
I'armee  nationale. 

On  suivra  egalement  les  memes  regies  en  ce  qui  concerne  les 
pieces  relatives  a  la  constatation  des  deces,  ainsi  que  pour 
I'inhumation  des  prisonniers  de  guerre,  en  tenant  compte  de 
leur  grade  et  de  leur  rang. 

Art.  20.  Apres  la  conclusion  de  la  paix,  le  rapatriement  des 
prisonniers  de  guerre  s'effectuera  dans  le  plus  bref  d61ai 
possible. 

Chapitre  III. — Des  Maladcs  et  des  Blesses 

Art.  21.  Les  obligations  des  belligerants  concernantle  service 
des  malades  et  des  blesses  sont  regies  par  la  Convention  de 
Geneve  du  22  Aout,  1864,  sauf  les  modifications  dont  celle-ci 
pourra  etre  I'objet. 


Section  II. — Des  Hostilitcs 


Chapitre  I. — Des  Moyens  de  Nuire  d  VEmiemi,  des  Sieges, 
et  des  Bombardements 

Art.  22.  Les  belligerants  n'ont  pas  un  droit  illimit6  quant  au 
clioix  des  moyens  de  nuire  a  I'ennemi. 

Art.  23.  Outre  les  prohibitions  etablies  par  des  Conventions 
speciales,  il  est  notamment  interdit — 

(a.)  D'employer  du  poison  ou  des  armes  empoisonnees  ; 

(&.)  De  tuer  ou  de  blesser  par  trahison  des  individus  appar- 
tenaut  a  la  nation  ou  a  I'armee  ennemie ; 

(c.)  De  tuer  ou  de  blesser  un  ennemi  qui,  ayant  mis  bas  les 
armes,  ou  n'ayant  plus  les  moyens  de  se  defendre,  s'est  rendu 
il  discretion  ; 

(d.)  De  declarer  qu'il  ne  sera  pas  fait  de  quartier ; 

(c.)  D'employer  des  armes,  des  projectiles,  ou  des  matieres 
propres  a  causer  des  maux  superflus  ; 


THE   LAWS   AND   CUSTOMS   OF   WAR   BY   LAND     525 

(/.)  D'user  indiiment  du  pavilion  paiiementaire,  du  pavilion 
national,  ou  des  insignes  militaires  et  de  runiforme  de  I'ennemi, 
ainsi  que  des  signes  distinctifs  de  la  Convention  de  Geneve ; 

(g.)  De  detruire  ou  de  saisir  des  propri6t6s  ennemis,  sauf  les 
cas  ou  ces  destructions  ou  ces  saisies  seraient  imp6rieusement 
commandoes  par  les  nOcessitOs  de  la  guerre. 

Art.  24.  Les  ruses  de  guerre  et  I'emploi  de  moyens  nOcessaires 
pour  se  procurer  des  renseignements  sur  I'ennemi  et  sur  le 
terrain  sont  considOrOs  comme  licites. 

Art.  25.  II  est  interdit  d'attaquer  ou  de  bombarder  des  villes, 
villages,  habitations,  ou  batiments  qui  ne  sont  pas  defendus. 

Art.  26.  Le  Commandant  des  troupes  assaillantes,  avant 
d'entreprendre  le  bombardement,  et  sauf  le  cas  d'attaque  de  vive 
force,  devra  faire  tout  ce  qui  depend  de  lui  pour  en  avertir  les 
autorit6s. 

Art.  27.  Dans  les  sieges  et  bombardements,  toutes  les  mesures 
nOcessaires  doivent  etre  prises  pour  Opargner,  autant  que 
possible,  les  Edifices  consacrOs  aux  cultes,  aux  arts,  aux  sciences, 
et  k  la  bienfaisance,  les  hopitaux,  et  les  lieux  de  rassemblement 
de  malades  et  de  blesses,  k  condition  qu'ils  ne  soient  pas 
employ6s  en  meme  temps  a  un  but  militaire. 

Le  devoir  des  assi6g6s  est  de  designer  ces  Edifices  au  lieu  de 
rassemblement  par  des  signes  visibles  spOciaux  qui  seront 
notifies  d'avance  k  I'assiOgeant. 

Art.  28.  II  est  interdit  de  livrer  au  pillage  meme  une  ville  ou 
locality  prise  d'assaut. 

Chapitre  II. — Des  Espions 

Art.  29.  Ne  peut  etre  consid6r6  comme  espion  que  I'individu 
qui,  agissant  clandestinement,  ou  sous  de  faux  pr6textes, 
recueille,  ou  cherche  a  recueillir,  des  informations  dans  la  zone 
d'opOrations  d'un  belligOrant,  avec  I'intention  de  les  com- 
muniquer  a  la  partie  adverse. 

Ainsi  les  militaires  non  deguis6s  qui  ont  p6n6tr6  dans  la  zone 
d'opOrations  de  I'annOe  ennemie,  a  I'efi'et  de  recueillir  des  in- 
formations, ne  sont  pas  consid6r6s  comme  espions.  De  meme, 
ne  sont  pas  considerOs  comme  espions  :  les  militaires  et  les 
non-militaires,  accomplissant  ouvertement  leur  mission,  charges 
de  transmettre  des  dOpeches  destinies  soit  a  leur  propre  arm6e, 
soit  a  I'armOe  ennemie.  A  cette  catOgorie  appartiennent  6gale- 
ment  les  individus  envoy6s  en  ballon  pour  transmettre  les 
d6peches,  et,  en  g6n6ral,  pour  entretenir  les  communications 
entre  les  diverses  parties  d'une  armOe  ou  d'un  territoire. 
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Art.  30.  L'espion  pris  sur  le  fait  ne  pourra  etre  puni  sans 
jugement  pr6alable. 

Art.  31.  L'espion  qui,  ayant  rejoint  I'arm^e  a  laquelle  il 
appartient,  est  captur6  plus  tard  par  I'ennemi,  est  traits  comme 
prisonnier  de  guerre,  et  n'encourt  aucune  responsabilit6  pour 
ses  actes  d'espionnage  ant^rieurs. 


Chapitre  III. — Des  Parlementaires 

Art.  32.  Est  consid6r6  comme  parlementaire  I'individu 
autoris6  par  I'un  des  bellig&'ants  k  entrer  en  pourparlers  avee 
I'autre  et  se  presentant  avec  le  drapeau  blanc.  II  a  droit  k 
I'inviolabilit^,  ainsi  que  le  trompette,  clarion,  on  tambour,  le 
porte-drapeau,  et  I'interprfete  qui  I'accompagneraient. 

Art.  33.  Le  Chef  auquel  un  parlementaire  est  exp6di6  n'est 
pas  oblig6  de  le  recevoir  en  toutes  circonstances. 

II  peut  prendre  toutes  les  mesures  n^cessaires  afin  d'em- 
pecher  le  parlementaire  de  profiter  de  sa  mission  pour  se 
renseigner. 

II  a  le  droit,  en  cas  d'abus,  de  retenir  temporairement  le 
parlementaire. 

Art.  34.  Le  parlementaire  perd  ses  droits  d'inviolabilit6  s'il 
est  prouv6,  d'une  mani^re  positive  et  irrecusable,  qu'il  a  profits 
de  sa  position  privil6gi6e  pour  provoquer  ou  commettre  un  acte 
de  trahison. 

Chapitre  IV.— Des  Capitulations 

Art.  35.  Les  Capitulations  arrSt^es  entre  les  Parties  Con- 
tractantes  doivent  tenir  compte  des  regies  de  I'honneur  mili- 
taire. 

Une  fois  fix6es,  elles  doivent  etre  scrupuleusement  observ6es 
par  les  deux  parties. 

Chapitre  V.  —De  V Armistice 

Art.  36.  L'armistice  suspend  les  operations  de  guerre  par  un 
accord  mvituel  des  parties  bellig^rantes.  Si  la  dur6e  n'en  est 
pas  d6termin6e,  les  parties  bellig6rantes  peuvent  reprendre  en 
tout  temps  les  operations,  pourvu  toutefois  que  I'ennemi  soit 
averti  en  temps  convenu,  conform6ment  aux  conditions  de 
l'armistice. 

Art.  37.  L'armistice  peut  etre  general  ou  local.  Le  premier 
suspend  partout  les  operations  de  guerre  des  Etats  belligerants ; 
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le  second,  seulement  entre  certaines  fractions  des  armies  bellig6- 
rantes  et  dans  un  rayon  d6termin6. 

Art.  38.  L'armistice  doit  etre  notifi6  officiellement  et  en  temps 
utile  aux  autorit^s  comp6tentes  et  aux  troupes.  Les  hostilit^s 
sont  suspendues  imm^diatement  apr^s  la  notiiication  ou  au  terme 
fix6. 

Art.  39.  II  depend  des  Parties  Contractantes  de  fixer,  dans  les 
clauses  de  Tarmistice,  les  rapports  qui  pourraient  avoir  lieu,  sur 
le  theatre  de  la  guerre,  avec  les  populations  et  entre  elles. 

Art.  40.  Toute  violation  grave  de  rarmistice,  par  I'une  des 
Parties,  donne  a  I'autre  le  droit  de  le  d6noncer,  et  meme,  en  cas 
d'urgence,  de  reprendre  imm^diatement  les  hostilit^s. 

Art.  41.  La  violation  des  clauses  de  l'armistice,  par  des  parti- 
culiers  agissant  de  leur  propre  initiative,  donne  droit  seulement 
a  r^clamer  la  punition  des  coupables,  et  s'il  y  a  lieu,  une  indem- 
nity pour  les  pertes  eprouv6es. 

Section  III. — De  VAutoriU  Militaire  sur  le  Territoire 
de  I'Etat  Ennemi 

Art.  42.  Un  territoire  est  consid6re  comme  occup6  lorsqu'il 
se  trouve  plac§  de  fait  sous  I'autorit^  de  I'arm^e  ennemie. 

L'occupation  ne  s'6tend  qu'aux  territoires  oii  cette  autorit6 
est  6tablie  et  en  mesure  de  s'exercer. 

Art.  43.  L'autorit^  du  pouvoir  16gal  ayant  passe  de  fait  entre 
les  mains  de  I'occupant,  celui-ci  prendra  toutes  les  mesures  qui 
dependent  de  lui  en  vue  de  r^tablir  et  d'assurer,  autant  qu'il 
est  possible,  I'ordre  et  la  vie  publics,  en  respectant,  sauf  em- 
pechement  absolu,  les  lois  en  vigueur  dans  le  pays. 

Art.  44.  II  est  interdit  de  forcer  la  population  d'un  territoire 
occup6  a  prendre  part  aux  op6rations  militaires  contre  son 
propre  pays. 

Art.  45.  II  est  interdit  de  contraindre  la  population  d'un  terri- 
toire occup6  a  preter  serment  a  la  Puissance  ennemie. 

Art.  46.  L'honneur  et  les  droits  de  la  famille,  la  vie  des  indi- 
vidus,  et  la  propri6t6  priv6e,  ainsi  que  les  convictions  religieuses 
et  I'exercice  des  cultes,  doivent  etre  respect^s. 

La  propri6t6  priv6e  ne  peut  pas  etre  confisqu6e. 

Art.  47.  Le  pillage  est  formellement  interdit. 

Art.  48.  Si  I'occupant  pr6l6ve,  dans  le  territoire  occupe,  les 
impots,  droits  et  phages  etablis  au  profit  de  I'Etat,  il  le  fera, 
autant  que  possible,  d'apres  les  regies  de  I'assiette  et  de  la  repar- 
tition en  vigueur,  et  il  en  resultera  pour  lui  I'obligation  de  pour- 
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voir  aux  frais  de  radministration  du  territoire  occupe  dans  la 
mesure  ou  le  Gouvernement  l^gal  y  6tait  tenti. 

Art.  49.  Si,  en  dehors  des  impots  vises  a  I'Article  pr6c6dent, 
I'occupant  pr61eve  d'autres  contributions  en  argent  dans  le  terri- 
toire occupy,  ce  ne  pourra  etre  que  pour  les  besoins  de  I'arm^e 
ou  de  I'administration  de  ce  territoire. 

Art.  50.  Aucune  peine  collective,  p6cuniaire,  ou  autre,  ne 
pourra  etre  6dict6e  contre  les  populations  a  raison  de  faits  indi- 
viduels  dont  elles  ne  pourraient  etre  consid6r6es  comme  spli- 
dairement  responsables. 

Art.  51.  Aucune  contribution  ne  sera  perQue  qu'en  vertu 
d'un  ordre  6crit  et  sous  la  responsabilit6  d'un  G6n6ral-en-ohef. 

II  ne  sera  proc6d6,  autant  que  possible,  a  cette  perception  que 
d'apres  les  regies  de  I'assiette  et  de  la  repartition  des  impdts  en 
vigueur. 

Pour  toute  contribution  un  re9U  sera  d61ivr6  aux  contri- 
buables. 

Art.  52.  Des  requisitions  en  nature  et  des  services  ne  pour- 
ront  etre  r6clam6s  des  communes  ou  des  habitants  que  pour 
les  besoins  de  I'armee  d'occupation.  lis  seront  en  rapport  avec 
les  ressources  du  pays  et  de  telle  nature  qu'ils  n'impliquent  pas 
pour  les  populations  I'obligation  de  prendre  part  aux  operations 
de  la  guerre  contre  leur  patrie. 

Ces  requisitions  et  ces  services  ne  seront  reclames  qu'avee 
I'autorisation  du  Commandant  dans  la  localite  occupee. 

Les  prestations  en  nature  seront,  autant  que  possible,  pay6es 
au  comptant ;  sinon,  elles  seront  constatees  par  des  re9us. 

Art.  53.  L'armee  qui  occupe  un  territoire  ne  pourra  saisir 
que  le  numeraire,  les  fonds,  et  les  valeurs  exigibles  appartenant 
en  propre  a  I'Etat,  les  depots  d'armes,  moyen  de  transport, 
magasins  et  approvisionnements,  et,  en  general,  toute  propriete 
mobiliere  de  I'Etat  de  nature  a  servir  aux  operations  de  la  guerre. 

Le  materiel  de  chemins  de  fer,  les  teiegraphes  de  terre,  les 
telephones,  les  bateaux  k  vapeur  et  autres  navires,  en  dehors 
des  cas  r6gis  par  la  loi  maritime,  de  meme  que  les  d6p6ts 
d'armes,  et  en  general  toute  espece  de  munitions  de  guerre, 
meme  appartenant  a  des  Societes  ou  a  des  personnes  privees, 
sont  egalement  des  moyens  de  nature  h,  servir  aux  operations  de 
la  guerre,  mais  devront  etre  restitues,  et  les  indemnites  seront 
regiees  k  la  paix. 

Art.  54.  Le  materiel  des  chemins  de  fer  provenant  d'Etats 
neutres,  qu'il  appartienne  a  ces  Etats  ou  a  des  Societes  ou 
personnes  privees,  leur  sera  renvoy6  aussitdt  que  possible. 
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Art.  55.  L'Etat  occupant  ne  se  consid6rera  que  comme  ad- 
uiinistiateur  et  usufruitier  des  edifices  publics,  imuieubles, 
forets,  et  exploitations  agvicoles  appartenant  a  I'Etat  ennemi  et 
se  trouvant  dans  le  pays  occupe.  II  devra  sauvegarder  le  fond 
de  ces  proprietes  et  les  administrer  conformement  aux  regies  de 
I'usufruit. 

Art.  56.  Les  biens  de  communes,  ceux  des  etablissements 
consacres  aux  cultes,  a  la  charite,  et  a  I'instruction,  aux  arts  et 
aux  sciences,  meme  appartenant  a  I'Etat,  seront  traites  comme 
la  propri6te  privee. 

Touts  saisie,  destruction,  ou  degradation  intentionnelle  de 
semblables  etablissements,  de  monuments  historiques,  d'oeuvres 
d'art  et  de  science,  est  interdite,  et  doit  etre  poursuivie. 

Section  IV. — Des  BelUgerants  internes  et  des  Blesses  soigries 
chez  les  Neutres 

Art.  57.  L'Etatneutre  qui  rcQoit  sur  son  territoire  des  troupes 
appartenant  aux  armees  iDclligerantes,  les  internera,  autant  que 
possible,  loin  du  theatre  de  la  guerre. 

II  pourra  les  garder  dans  des  camps,  et  meme  les  enfermer 
dans  des  forteresses  ou  dans  des  lieux  appropries  a  cet  effet. 

II  decidera  si  les  officiers  peuvent  etre  laisses  libres  en  prenant 
I'engagement  sur  parole  de  ne  pas  quitter  le  territoire  neutre 
sans  autorisation. 

Art.  58.  A  defaut  de  Convention  speciale,  I'Etat  neutre 
fournira  aux  internes  les  vivres,  les  habillements,  et  les  secours 
commandes  par  I'humanite. 

Bonification  sera  faite,  a  la  paix,  des  frais  occasionnes  par 
I'intemement. 

Art.  59.  L'Etat  neutre  pourra  autoriser  le  passage  sur  son 
territoire  des  blesses  ou  malades  appartenant  aux  armees  belli- 
gerantes,  sous  la  reserve  que  les  trains  qui  les  ameneront  ne 
transporteront  ni  personnel  ni  materiel  de  guerre.  En  pareil 
cas,  I'Etat  neutre  est  tenu  de  prendre  les  mesures  de  surete  et 
de  controle  necessaires  a  cet  effet. 

Les  blesses  ou  malades  amenes  dans  ces  conditions  sur  le 
territoire  neutre  par  un  des  bellig6rants,  et  qui  appartiendraient 
a  la  partie  adverse,  devront  etre  gardes  par  I'Etat  neutre,  de 
maniere  qu'ils  ne  puissent  de  nouveau  prendre  part  aux  opera- 
tions de  la  guerre.  Celui-ci  aura  les  memes  devoirs  quant  aux 
blesses  ou  malades  de  I'autre  armee  qui  lui  seraient  confies. 

Art.  60.  La  Convention  de  Geneve  s'applique  aux  malades 
et  aux  blesses  internes  sur  territoire  neutre. 

VOL.  IL  M  M 
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INTEKNATIONAL   CONVENTION   FOE   THE   ADAP- 
TATION TO  MARITIME  WARFARE  OF  THE  PRIN- 
CIPLES OF  THE   GENEVA  CONVENTION   OF 

AUGUST  22,  1864 

Signed  at  tJic  Hague,  July  29,  tSgg 

Article   I 

Les  batiments-hopitaux  militaires,  c'est-ii-dire  les  batiments 
construits  ou  amenag^s  par  les  Etats  specialement  et  unique- 
ment  en  vue  de  porter  secours  aux  blesses,  malades,  et  nau- 
frages,  et  dont  les  noms  auront  6te  communiques,  k  I'ouverture 
ou  au  cours  des  hostilit^s,  en  tout  cas  avant  toute  mise  en 
usage,  aux  Puissances  belligerantes,  sont  respectes  et  ne 
peuvent  etre  captures  pendant  la  dur6e  des  hostilites. 

Ces  batiments  ne  sont  pas  non  plus  assimil6s  aux  navires  de 
guerre  au  point  de  vue  de  leur  sejour  dans  un  port  neutre. 

Article   II 

Les  batiments-hospitaliers,  6quipes  en  totalite  ou  en  partie 
aux  frais  des  particuliers  ou  des  Societes  de  Secours  officielle- 
ment  reconnues,  sont  6galement  respectes  et  exempts  de  cap- 
ture, si  la  Puissance  belligerante  dont  ils  dependent  leur  a 
donn6  une  commission  ofiQcielle  et  en  a  notifi6  les  noms  a  la 
Puissance  adverse  }\  I'ouverture  ou  au  cours  des  hostilites,  en 
tout  cas  avant  toute  mise  en  usage. 

Ces  navires  doivent  etre  porteurs  d'un  document  de  I'autorite 
competente  declarant  qu'ils  ont  6t6  soumis  a  son  controle 
pendant  leur  armement  et  a  leur  depart  final. 

Article   III 

Les  batiments-hospitaliers,  equipes  en  totalite  ou  en  partie 
aux  frais  des  particuliers  ou  des  Societes  otticiellement  reconnues 
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de  pays  neutres,  sont  respect6s  et  exempts  de  capture,  si  la 
Puissance  neutre  dont  ils  dependent  leur  a  donn6  une  commis- 
sion officielle  et  en  a  notifi6  les  noms  aux  Puissances  belligerantes 
a  I'ouverture  ou  au  cours  des  liostilites,  en  tout  cas  avant  toute 
mise  en  usage. 

Article   IV 

Les  batiments  qui  sont  nientionnes  dans  les  Articles  I,  II,  et 
III,  porteront  secours  et  assistance  aux  blesses,  malades,  et 
naufrages  des  belligerants  sans  distinction  de  nationalite. 

Les  Gouvernements  s'engagent  a  n'utiliser  ces  batiments 
pour  aucun  but  militaire. 

Ces  batiments  ne  devront  gener  en  aucune  maniere  les 
mouvements  des  combattants. 

Pendant  et  apres  le  combat,  ils  agiront  a  leurs  risques  et 
perils. 

Les  belligerants  auront  sur  eux  le  droit  de  controle  et  de 
visite ;  ils  pourront  refuser  leur  concours,  leur  enjoindre  de 
s'eloigner,  leur  imposer  une  direction  determinee,  et  mettre  a 
bord  un  commissaire,  meme  les  detenir,  si  la  gravite  des  cir- 
constances  I'exigeait. 

Autant  que  possible,  les  belligerants  inscriront  sur  le  journal 
de  bord  des  batiments-hospitaliers  les  ordres  qu'ils  leur  don- 
neront. 

Akticle   V 

Les  batiments-hopitaux  militaires  seront  distingues  par  une 
peinture  exterieure  blanche  avec  une  bande  horiijontale  verte 
d'un  metre  et  demi  de  largeur  environ. 

Les  batiments  qui  sont  mentionnes  dans  les  Articles  II  et 
III  seront  distingues  par  une  peinture  exterieure  blanche  avec 
une  bande  horizontale  rouge  d'un  metre  et  demi  de  largeur 
environ. 

Les  embarcations  des  batiments  qui  viennent  d'etre  men- 
tionnes, comme  les  petits  batiments  qui  pourront  etre  affectes 
au  service  hospitaller,  se  distingueront  par  une  peinture  ana- 
logue. 

Tous  les  batiments-hospitaliers  se  feront  reconnaitre  en  his- 
sant,  avec  leur  pavilion  national,  le  pavilion  blanc  a  croix  rouge 
prevu  par  la  Convention  de  Geneve. 

Article  VI 
Les  batiments  de  commerce,  yachts,  ou  embarcations  neutres, 
portant  ou  recuoillant  des  blesses,  des  malades,  ou  des  naufragea 
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des  belligerants,  ne  peuvent  etre  captures  pour  le  fait  de  ce 
transport,  mais  ils  restent  exposes  a  la  capture  pour  les  viola- 
tions de  neutrality  qu'ils  pourraient  avoir  commises. 

Article   VII 

Le  personnel  religieux,  medical,  et  hospitalier  de  tout  bati- 
ment  capture  est  inviolable  et  ne  peut  etre  fait  prisonnier  de 
guerre.  II  emporte,  en  quittant  le  navire,  les  objets  et  les 
instruments  de  chirargie  qui  sont  sa  propri§te  particuliere. 

Ce  personnel  continuera  a  remplir  ses  fonctions  tant  que  cela 
sera  necessaire  et  il  pourra  ensuite  se  retirer  lorsque  le  Com- 
niandant-en-chef  le  jugera  possible. 

Les  belligerants  doivent  assurer  a  ce  personnel  tombe  entre 
Icurs  mains  la  jouissance  integrale  de  son  traitement. 

Article  VIII 

Les  marins  et  les  militaires  embarques  blesses  ou  malades, 
a  quclque  nation  qu'ils  appartiennent,  seront  proteges  et  soign6s 
par  les  capteurs. 

Article   IX 

Sont  prisonniers  de  guerre  les  naufrages,  blesses,  ou  malades 
dun  belligerant  qui  tombent  au  pouvoir  de  I'autre.  II  appar- 
tient  a  celui-ci  de  decider,  suivant  les  circonstances,  s'il  convient 
de  les  garder,  de  les  diriger  sur  un  port  de  sa  nation,  sur  un 
port  neutre,  ou  meme  sur  un  port  de  I'adversaire.  Dans  ce 
dernier  cas,  les  prisonniers  ainsi  rendus  a  leur  pays  ne  pour- 
ront  servir  pendant  la  duree  de  la  guerre. 

Article   X 
(Exclu.)  * 

Article   XI 

Les  regies  contenues  dans  les  Articles  ci-dessus  ne  sont 
obligatoires  que  pour  les  Puissances  Contractantes,  en  cas  de 
guerre  entre  deux  ou  plusieurs  d'entre  elles. 

*  The  text  of  this  Article  was  as  follows  [Ed.] : — 

"  Les  naufrages,  blesses  ou  nialades,  qui  sont  debarques  dans  un 
porte  neutre,  du  consentement  de  I'autorite  locale,  dcvroiit,  a  moins 
d'un  arrangement  contraire  de  I'Etat  neutre  avcc  les  Etats  belligerants, 
etre  gardes  par  I'Etat  neutre  de  maniere  qu'ils  ne  puissent  pas  de 
nouveau  prendre  part  aux  operations  de  la  guerre." 
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Les  elites  regies  cesseront  d'etre  obligatoires  du  moment 
oil,  dans  une  guerre  entre  des  Puissances  Contractantes,  une 
Puissance  non-contractante  se  joindrait  a  I'uii  des  bellig6- 
rants. 

Article   XII 

La  pr^sente  Convention  sera  ratiti6e  dans  le  plus  bref  d61ai 
possible. 

Les  ratifications  seront  depos6es  a  La  Haye. 

II  sera  dress6  du  d6p6t  de  chaque  ratification  un  proc^s- 
verbal,  dont  une  copie,  certifi6e  conforme,  sera  remise  par  la 
voie  diplomatique  a  toutes  les  Puissances  Contractantes. 

Article   XIII 

Les  Puissances  non-signataires,  qui  auront  accepts  la  Con- 
vention de  Geneve  du  22  Aovit,  1864,  sont  admises  h  adherer  h, 
la  pr6sente  Convention. 

EUes  auront,  a  cet  effet,  a  faire  connaitre  leur  adhesion  aux 
Puissances  Contractantes,  au  moyen  d'une  notification  6crite, 
adress6e  au  Gouvernement  des  Pays-Bas  et  communiqu6e  par 
celui-ci  a  toutes  les  autres  Puissances  Contractantes. 

Article  XIV 

S'il  arrivait  qu'une  des  Hautes  Parties  Contractantes  d6- 
non9at  la  pr^sente  Convention,  cette  d6nonciation  ne  produirait 
ses  effets  qu'un  an  apr^s  la  notification  faite  par  6crit  au 
Gouvernement  des  Pays-Bas  et  communiqu^e  imm6diatement 
par  celui-ci  a  toutes  les  autres  Puissances  Contractantes. 

Cette  d6nonciation  ne  produira  ses  effets  qu'a  I'^gard  de  la 
Puissance  qui  I'aura  notifi^e. 

En  foi  de  quoi  les  Pl^nipotentiaires  ont  sign6  la  pr6sente 
Convention,  et  I'ont  revetue  de  leur  cachets. 

Fait  a  La  Haye,  le  vingt-neuf  Juillet,  mil  huit  cent  quatre- 
vingt-dix-neuf,  en  un  seul  exemplaire  qui  restera  d6pos6  dans 
les  archives  du  Gouvernement  des  Pays-Bas,  et  dont  des 
copies,  certifi^es  couformes,  seront  remises  par  la  voie  diplo- 
matique aux  Puissances  Contractantes. 


APPENDIX  VIII 

DECLAEATION   CONCEENING  EXPANDING 
(DUM-DUM)   BULLETS 

Signed  at  the  Hague,  July  29,  1899 

Les  Soussignes,  Pl^nipotentiaires  des  Puissances  representees 
h  la  Conference  Internationale  de  la  Paix  h  la  Haye,  dviment 
autoris^s  a  cet  effet  par  leurs  Gouvernements,  s'inspirant  des 
sentiments  qui  out  trouve  leur  expression  dans  la  Declaration 
de  Saint-Petersbourg  du  29  Novembre  (11  Decembre),  1868, 
Dedarent : 

Les  Puissances  Contractantes  s'interdisent  I'emploi  de  balles 
qui  s'6panouissent  ou  s'aplatissent  facilement  dans  le  corps 
humain,  telles  que  les  balles  a  enveloppe  dure  dont  I'enveloppe 
ne  couvrirait  pas  entierement  le  noyau  ou  serait  pourvue 
d'incisions. 

La  pr6sente  Declaration  n'est  obligatoire  que  pour  les 
Puissances  Contractantes,  en  cas  de  guerre  entre  deux  ou 
plusieurs  d'entre  elles. 

Elle  cessera  d'etre  obligatoire  du  moment  ou  dans  une 
guerre  entre  des  Puissances  Contractantes,  une  Puissance  non- 
Conti'actante  se  joindrait  a  I'un  des  belligerants. 

La  presente  Declaration  sera  ratifiee  dans  le  plus  bref  deiai 
possible. 

Les  ratifications  seront  deposees  a  La  Haye. 

II  sera  dresse  du  depot  de  chaque  ratification  un  proces- 
verbal,  dont  une  copie,  certifiee  conforme,  sera  remise  par  la 
voie  diplomatique  k  toutes  les  Puissances  Contractantes. 

Les  Puissances  non-Signataires  pourront  adhei'er  a  la  presente 
Declaration.  Elles  auront,  a  cet  effet,  a  faire  connaitre  leur 
adhesion  aux  Puissances  Contractantes,  au  moyen  d'une  notifi- 
cation ecrite,  adressee  au  Gouvernement  des  Pays-Bas  et 
communiquee  par  celui-ci  k  toutes  les  autres  Puissances 
Contractantes. 
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S'il  anivait  qu'une  des  Hautes  Parties  Contractantes  d^non^at 
la  pr6sente  Declaration,  cette  d6nonciation  ne  produirait  ses 
effets  qu'un  an  apres  la  notification  faite  par  6crit  au  Gouverne- 
ment  des  Pays-Bas  et  communiqu^e  imm6diatement  par  celui- 
ci  i  toutes  les  autres  Puissances  Contractantes. 

Cette  d^nonciation  ne  produira  ses  effets  qnk  regard  de  la 
Puissance  qui  I'aura  notifi^e. 

En  foi  de  quoi,  les  P16nipotentiaires  ont  sign6  la  pr^sente 
Declaration  et  I'ont  revetue  de  leurs  cachets. 

Fait  a  La  Haye,  le  29  Juillet,  1899,  en  un  seul  exemplaire, 
qui  restera  depos6  dans  les  archives  du  Gouvernement  des 
Pays-Bas  et  dont  des  copies,  certifi^es  conformes,  seront 
remises  par  la  voie  diplomatique  aux  Puissances  Contractantes. 
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DECLAEATION  CONCERNING  THE  LAUNCHING  OF 
PROJECTILES   PROM   BALLOONS 

Signed  at  the  Hague,  July  29,  1899 

Les  Soussignes,  Pl^nipotentiaires  des  Puissances  representees 
a  la  Conference  Internationale  de  la  Paix  a  la  Haye,  dument 
autorises  a  cet  effet  par  leurs  Gouvernements,  s'inspirant  des 
sentiments  qui  ont  trouve  leur  expression  dans  la  Declaration 
de  Saint-Petersbourg  du  29  Novembre  (11  Decembre),  1868, 
Dedarent : 

Les  Puissances  Contractantes  consentent,  pour  une  duree  de 
cinq  ans,  k  I'interdiction  de  lancer  des  projectiles  et  des 
explosifs  du  haut  de  ballons  ou  par  d'autres  modes  analogues 
nouveaux. 

La  presente  Declaration  n'est  obligatoire  que  pour  les 
Puissances  Contractantes,  en  cas  de  guerre  entre  deux  ou 
plusieurs  d'entre  elles. 

Elle  cessera  d'etre  obligatoire  du  moment  ou  dans  une 
guerre  entre  des  Puissances  Contractantes,  une  Puissance  non- 
Contractante  se  joindrait  a  Fun  des  belligerants. 

La  presente  Declaration  sera  ratifiee  dans  le  plus  bref  deiai 
possible. 

Les  ratifications  seront  deposees  i  La  Haye. 

II  sera  dresse  du  depot  de  chaque  ratification  un  proces- 
verbal,  dont  une  copie,  certifiee  conforme,  sera  remise  par  la 
voie  diplomatique  a  toutes  les  Puissances  Contractantes. 

Les  Puissances  non-Signataires  pourront  adherer  a  la 
presente  Declaration.  Elles  auront,  a  cet  effet,  a  faire  con- 
naltre  leur  adhesion  aux  Puissances  Contractantes,  au  moyen 
d'une  notification  ecrite,  adressee  au  Gouvernement  des  Pays- 
Bas  et  communiquee  par  celui-ci  k  toutes  les  autres  Puissances 
Contractantes. 

S'il     arrivait     qu'une     des    Ilautes    Parties     Contractantes 
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d^nongat  la  pr^sente  Declaration,  cette  d^nonciation  ne 
produirait  ses  effets  qu'uu  an  apres  la  notification  faite  par 
ecrit  au  Gouvernement  des  Pays-Bas  et  communiquee  imuie- 
diatement  par  eelui-ci  k  toutes  les  autres  Puissances  Con- 
tractantes. 

Cette  denonciation  ne  produira  ses  effets  qu'a  I'^gard  de  la 
Puissance  qui  I'aura  notifiee. 

En  foi  de  quoi,  les  Plenipotentiaires  ont  sign6  la  pr^sente 
Declaration  et  I'ont  revetue  de  leurs  cachets. 

Fait  a  La  Haye,  le  29  Juillet,  1899,  en  un  seul  exemplaire,  qui 
restera  depose  dans  les  archives  du  Gouvernement  des  Pays- 
Bas  et  dont  des  copies,  cerfcifiees  conformes,  seront  remises  par 
la  voie  diplomatique  aux  Puissances  Contractantes. 
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DECLAEATION   CONCEENING    THE    DIFFUSION   OP 
ASPHYXIATING   GASES 

Signed  at  the  Hague,  July  29,  1899 

Les  Soussign^s,  Plenipotentiaires  des  Puissances  representees 
a,  la  Conference  Internationale  de  la  Paix  k  la  Haye,  dilment 
autoris^s  a  cet  effet  par  leurs  Gouvernements,  s'inspirant  des 
sentiments  qui  ont  trouve  leur  expression  dans  la  Declara- 
tion de  Saint-Petersbourg  du  29  Novembre  (11  Decembre), 
1868, 

Dedai-ent : 

Les  Puissances  Contractantes  s'interdisent  I'emploi  de  pro- 
jectiles qui  ont  pour  but  unique  de  r6pandre  des  gax  asphyxiants 
ou  deieteres. 

La  pr^sente  Declaration  n'est  obligatoire  que  pour  les 
Puissances  Contractantes,  en  cas  de  guerre  entre  deux  ou 
plusieurs  d'entre  elles. 

Elle  cessera  d'etre  obligatoire  du  moment  ou  dans  une 
guerre  entre  des  Puissances  Contractantes  une  Puissance  non- 
Contractante  se  joindrait  a  I'un  des  belligerants. 

La  pr^sente  Declaration  sera  ratifi^e  dans  le  plus  bref  deiai 
possible. 

Les  ratifications  seront  d^pos^es  k  la  Haye. 

II  sera  dress^  du  depot  de  chaque  ratification  un  procSs- 
verbal,  dont  une  copie,  certifiee  conforme,  sera  remise  par  la 
voie  diplomatique  k  toutes  les  Puissances  Contractantes. 

Les  Puissances  non-Signataires  pourront  adherer  k  la 
presente  Declaration.  Elles  auront,  a  cet  effet,  k  faire  con- 
naitre  leur  adhesion  aux  Puissances  Contractantes,  au  moyen 
d'une  notification  ecrite,  adressee  au  Gouvernement  des  Pays- 
Bas  et  communiquee  par  celui-ci  k  toutes  les  autres  Puissances 
Contractantes. 

S'il    arrivait    qu'une     des     Hautes    Parties    Contractantes 
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d6non§at  la  pr^sente  Declaration,  cette  d^nonciation  ne  pro- 
duirait  ses  effets  qu'un  an  apr6s  la  notification  faite  par  6cnt  au 
Gouvernement  des  Pays-Bas  et  communiquee  imm^diatement 
par  celui-ci  a  toutes  les  autres  Puissances  Contractantes. 

Cette  denonciation  ne  produira  ses  effets  qu'^  I'egard  de  la 
Puissance  qui  I'aura  notifiee. 

En  foi  de  quoi,  les  P16nipotentiaires  ont  sign6  la  presente 
Declaration  et  I'ont  revetue  de  leurs  cachets. 

Fait  a  la  Haye,  le  29  Juillet,  1899,  en  un  seul  exemplaire, 
qui  restera  depos6  dans  les  archives  du  Gouvernement  des 
Pays-Bas  et  dont  des  copies,  certifi^es  conformes,  seront 
remises  par  la  voie  diplomatique  aux  Puissances  Contractantes. 


APPENDIX   XI 

THE   NAVAL   PRIZE   ACT,    1864 

27  &  28  Vict.,  Chapter  25 


Short 
Title. 
Interpre- 
tation of 
Terms. 


An  Act  for  regulating  Naval  Prize  of  War. 

[23d.  June  1864.] 

Whereas  it  is  expedient  to  enact  permanently,  with  Amend- 
ments, such  Provisions  concerning  Naval  Pri/e,  and  Matters 
connected  therewith,  as  have  heretofore  been  usually  passed  at 
the  Beginning  of  a  War  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  ParHa- 
ment  assembled,  and  by  the  Authority  of  the  same,  as  follows  : 

Preliminary 

1.  This  Act  may  be  cited  as  The  Naval  Prize  Act,  1864. 

2.  Li  this  Act — 

The  Term  "  the  Lords  of  the  Admiralty "  means  the 
Lord  High  Admiral  of  the  United  Kingdom,  or  the 
Commissioners  for  executing  the  Office  of  Lord  High 
Admiral : 

The  Term  "  the  High  Court  of  Admiralty  "  means  the  High 
Court  of  Admiralty  of  England  : 

The  Term  "  any  of  Her  Majesty's  Ships  of  War  "  includes 
any  of  Her  Majesty's  Vessels  of  War,  and  any  hii-ed 
armed  Ship  or  Vessel  in  Her  Majesty's  Service  : 

The  Term  "  Officers  and  Crew  "  includes  Flag  Officers,  Com- 
manders, and  other  Officers,  Engineers,  Seamen,  Marines, 
Soldiers,  and  others  on  board  any  of  Her  Majesty's  Ships 
of  War : 

The  Term  "  Ship  "  includes  Vessel  and  Boat,  with  the  Tackle, 
Furniture,  and  Apparel  of  the  Ship,  Vessel,  or  Boat : 
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The  Term  "  Ship  Papers  "  includes  all  Books,  Passes,  Sea 
Bi'iefs,  Charter  Parties,  Bills  of  Lading,  Cockets,  Letters, 
and  other  Documents  and  Writings  delivered  up  or  found 
on  board  a  captured  Ship  : 

The  Term  "  Goods  "  includes  all  such  Things  as  are  by  the 
Course  of  Admiralty  and  Law  of  Nations  the  Subject  of 
Adjudication  as  Prize  (other  than  Ships). 


I. — Peize  Coukts 

3.  The  High  Court  of  Admiralty,  and  every  Court  of 
Admiralty  or  of  Vice- Admiralty,  or  other  Court  exercising 
Admiralty  Jurisdiction  in  Her  Majesty's  Dominions,  for  the 
Time  being  authorized  to  take  cognizance  of  and  judicially 
proceed  in  Matters  of  Prize,  shall  be  a  Prize  Court  within  the 
Meaning  of  this  Act. 

Every  such  Court,  other  than  the  High  Court  of  x\dmiralty,  is 
comprised  in  the  Term  "  Vice-Admiralty  Prize  Court,"  when 
hereafter  used  in  this  Act. 


High 
Court  of 
Admiralty 
and  other 
Courts  to 
be  Prize 
Courts  for 
Purposes 
of  Act. 


High  Court  of  Admiralty 

4.  The  High  Court  of  Admiralty  shall  have  Jurisdiction 
throughout  Her  Majesty's  Dominions  as  a  Prize  Court. 

The  High  Court  of  Admiralty  as  a  Prize  Court  shall  have 
Power  to  enforce  any  Order  or  Decree  of  a  Vice-Admiralty 
Prize  Court,  and  any  Order  or  Decree  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  a  Prize  Appeal. 

Appeal ;  Judicial  Committee 

5.  An  Appeal  shall  lie  to  Her  Majesty  in  Council  from  any 
Order  or  Decree  of  a  Prize  Court,  as  of  Eight  in  case  of  a  Final 
Decree,  and  in  other  Cases  with  the  Leave  of  the  Court  making 
the  Order  or  Decree. 

Every  Appeal  shall  be  made  in  such  Manner  and  Form  and 
subject  to  such  Eegulations  (including  Eegulations  as  to  Fees, 
Costs,  Charges,  and  Expenses)  as  may  for  the  Time  being  be 
directed  by  Order  in  Council,  and  in  the  Absence  of  any  such 
Order,  or  so  far  as  any  such  Order  does  not  extend,  then  in 
such  Manner  and  Form  and  subject  to  such  Eegulations  as  are 
for  the  Time  being  prescribed  or  in  force  respecting  Maritime 
Causes  of  Appeal. 


Jurisdic- 
tion of 
High 
Court  of 
Admi- 
ralty. 


Appeal  to 
Queen  in 
Council, 
in  what 

Cases. 
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6.  The  Judicial  Committee  of  the  Privy  Council  shall  have 
Jurisdiction  to  hear  and  report  on  any  such  Appeal,  and  may 
therein  exercise  all  such  Powers  as  for  the  Time  being  appertain 
to  them  in  respect  of  Appeals  from  any  Court  of  Admiralty 
Jurisdiction,  and  all  such  Powers  as  are  under  this  Act  vested 
in  the  High  Court  of  Admiralty,  and  all  such  Powers  as  were 
wont  to  be  exercised  by  the  Commissioners  of  Appeal  in  Prize 
Causes. 

7.  All  Processes  and  Documents  required  for  the  Purposes 
of  any  such  Appeal  shall  be  transmitted  to  and  shall  remain  in 
the  Custody  of  the  Eegistrar  of  Her  Majesty  in  Prize  Appeals. 

8.  In  every  such  Appeal  the  usual  Inhibition  shall  be  ex- 
tracted from  the  Kegistry  of  Her  Majesty  in  Prize  Appeals 
within  Three  Months  after  the  Date  of  the  Order  or  Decree 
appealed  from  if  the  Appeal  be  from  the  High  Court  of 
Admiralty,  and  within  Six  Months  after  that  Date  if  it  be  from  a 
Vice-Admiralty  Prize  Court. 

The  Judicial  Committee  may,  nevertheless,  on  sufficient 
Cause  shown,  allow  the  Inhibition  to  be  extracted  and  the 
Appeal  to  be  prosecuted  after  the  Expiration  of  the  respective 
Periods  aforesaid. 

Vice- Admiralty  Prize  Coiirts 

9.  Every  Vice- Admiralty  Prize  Court  shall  enforce  within 
its  Jurisdiction  all  Orders  and  Decrees  of  the  Judicial  Com- 
mittee in  Prize  Appeals  and  of  the  High  Court  of  Admiralty  in 
Prize  Causes. 

10.  Her  Majesty  in  Council  may  grant  to  the  Judge  of  any 
Vice-Admiralty  Prize  Court  a  Salary  not  exceeding  Five  hundred 
Pounds  a  Year,  payable  out  of  Money  provided  by  Parliament, 
subject  to  such  Regulations  as  seem  meet. 

A  Judge  to  whom  a  Salary  is  so  granted  shall  not  be  entitled 
to  any  further  Emolument,  arising  from  Fees  or  otherwise,  in 
respect  of  Prize  Business  transacted  in  his  Court. 

An  Account  of  all  such  Fees  shall  be  kept  by  the  Registrar 
of  the  Court,  and  the  Amount  thereof  shall  be  can-led  to  and 
form  Part  of  the  Consolidated  Fund  of  the  United  Kingdom. 

11.  In  accordance,  as  far  as  Circumstances  admit,  with  the 
Principles  and  Regulations  laid  down  in  The  Superannuation 
Act,  1859,  Her  Majesty  in  Council  may  grant  to  the  Judge  of 
any  Vice-Admiralty  Prize  Court  an  annual  or  other  Allowance, 
to  take  effect  on  the  Termination  of  his  Service,  and  to  be 
payable  out  of  Money  provided  by  Parliament. 
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General 
Orders  for 
Prize 
Courts. 


12.  The   Registrar    of    every    Vice-Admiralty   Prize    Court  Keturns 

shall,  on  the  First  Day  of  Januani  and  First  Day  of  Jidy  in   ^^'".Vice- 
'     ^  ,  T-.  ,•  1     -n  1      T       T       <■    Admiralty 

every  Year,  make  out  a  Return  (m  such  i!orm  as  tlie  Lords  01   pri^e 

the  Admiralty  from  Time  to  Time  direct)  of  all  Cases  adjudged  Courts. 

in  the  Court  since  the  last  half-yearly  Return,  and  shall  with 

all  convenient  Speed   send  the  same  to  the  Registrar  of  the 

High  Court  of  Admiralty,  who   shall  keep   the   same   in   the 

Registi-y  of  that  Court,  and  who  shall,  as  soon  as  conveniently 

may  be,  send  a  Copy  of  the  Returns  of  each  Half  Year  to  the 

Lords  of  the  Admiralty,  who  shall  lay  the  same  before  both 

Houses  of  Parliament. 

General 

13.  The  Judicial  Committee  of  the  Privy  Council,  with  the 
Judge  of  the  High  Court  of  Admiralty,  may  from  Time  to  Time 
frame  General  Orders  for  regulating  (subject  to  the  Provisions 
of  this  Act)  the  Procedure  and  Practice  of  Prize  Courts,  and  the 
Duties  and  Conduct  of  the  Officers  thereof  and  of  the  Prac- 
titioners therein,  and  for  regulating  the  Fees  to  be  taken  by  the 
Officers  of  the  Courts,  and  the  Costs,  Charges,  and  Expenses  to 
be  allowed  to  the  Practitioners  therein. 

Any  such  General  Orders  shall  have  full  Effect,  if  and 
when  approved  by  Her  Majesty  in  Council,  but  not  sooner  or 
otherwise. 

Every  Order  in  Council  made  under  this  Section  shall  be  laid 
before  both  Houses  of  Parliament. 

Every  such  Order  in  Council  shall  be  kept  exhibited  in  a 
conspicuous  Place  in  each  Court  to  which  it  relates. 

14.  It  shall  not  be  lawful  for  any  Registrar,  Marshal,  or 
other  Officer  of  any  Prize  Court,  or  for  the  Registrar  of  Her 
Majesty  in  Prize  Appeals,  directly  or  indirectly  to  act  or  be  in 
any  Manner  concerned  as  Advocate,  Proctor,  Solicitor,  or  Agent, 
or  otherwise,  in  any  Prize  Cause  or  Appeal,  on  pain  of  Dismissal 
or  Suspension  from  Office,  by  Order  of  the  Court  or  of  the 
Judicial  Committee  (as  the  Case  may  require). 

15.  It  shall  not  be  lawful  for  any  Proctor  or  Solicitor,  or 
Person  practising  as  a  Proctor  or  Solicitor,  being  employed  by 
a  Party  in  a  Prize  Cause  or  Appeal,  to  be  employed  or  con- 
cerned, by  himself  or  his  Partner,  or  by  any  other  Person, 
directly  or  indirectly,  by  or  on  behalf  of  any  adverse  Party  in 
that  Cause  or  Appeal,  on  pain  of  Exclusion  or  Suspension  from 
Practice  in  Prize  Matters,  by  Order  of  the  Court  or  of  the 
Judicial  Conmiittee  (as  the  Case  may  require). 


Prohibi- 
tion of 
Officer  of 
Prize 
Court 
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II.— Procedure  in  Prize  Causes 

Proceedings  by  Captors 

16.  Every  Ship  taken  as  Prize,  and  brought  into  Port  within 
the  Jurisdiction  of  a  Prize  Court,  shall  forthwith,  and  without 
Bulk  broken,  be  delivered  up  to  the  Marshal  of  the  Court. 

If  there  is  no  such  Marshal,  then  the  Ship  shall  be  in  like 
Manner  delivered  up  to  the  principal  Officer  of  Custonas  at  the 
Port. 

The  Ship  shall  remain  in  the  Custody  of  the  Marshal,  or  of 
such  Officer,  subject  to  the  Orders  of  the  Court. 

17.  The  Captors  shall,  with  all  practicable  Speed  after  the 
Ship  is  brought  into  Port,  bring  the  Ship  Papers  into  the 
Eegistry  of  the  Court. 

The  Officer  in  Command,  or  One  of  the  Chief  Officers  of  the 
capturing  Ship,  or  some  other  Person  who  was  present  at  the 
Capture,  and  saw  the  Ship  Papers  delivered  up  or  found  on 
board,  shall  make  Oath  that  they  are  brought  in  as  they  were 
taken,  without  Fraud,  Addition,  Subduction,  or  Alteration,  or  else 
shall  account  on  Oath  to  the  Satisfaction  of  the  Court  for  the 
Absence  or  altered  Condition  of  the  Ship  Papers  or  any  of  them. 

Where  no  Ship  Papers  are  delivered  up  or  found  on  board 
the  captured  Ship,  the  Officer  in  Command,  or  One  of  the  Chief 
Officers  of  the  capturing  Ship,  or  some  other  Person  who  was 
present  at  the  Capture,  shall  make  Oath  to  that  Effect. 

18.  As  soon  as  the  Affidavit  as  to  Ship  Papers  is  filed,  a 
Monition  shall  issue,  returnable  within  Twenty  Days  from  the 
Service  thereof,  citing  all  Persons  in  general  to  show  Cause  why 
the  captured  Ship  should  not  be  condemned. 

19.  The  Captors  shall,  with  all  practicable  Speed  after  the 
captured  Ship  is  brought  into  Port,  bring  Three  or  Four  of  the 
principal  Persons  belonging  to  the  captured  Ship  before  the 
Judge  of  the  Court  or  some  Person  authorized  in  this  Behalf, 
l)y  whom  they  shall  be  examined  on  Oath  on  the  Standing 
Interrogatories. 

The  Preparatory  Examinations  on  the  Standing  Interroga- 
tories shall,  if  possible,  be  concluded  within  Five  Days  from  the 
Commencement  thereof. 

20.  After  the  Eeturn  of  the  Monition,  the  Court  shall,  on 
Production  of  the  Preparatory  Examinations  and  Ship  Papers, 
proceed  with  all  convenient  Speed  either  to  condemn  or  to 
release  the  captured  Ship. 
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21.  Where,  on  Production  of  the  Preparatory  Examinations  Further 
and  Ship  Papers,  it  appears  to  the  Court  doubtful  whether  the  P»'oof- 
captured  Ship  is  good  Prize  or  not,  the  Court  may  direct  further 
Proof  to  be  adduced,  either  by  Affidavit  or  by  Examination  of 
"Witnesses,   with  or  without  Pleadings,  or  by  Production  of 
further  Documents ;  and  on  such  further  Proof  being  adduced 

the  Court  shall  with  all  convenient  Speed  proceed  to  Adjudication. 

22.  The  foregoing  Provisions,  as  far  as  they  relate  to  the  Custody, 
Custody  of  the  Ship,  and  to  Examination  on  the  Standing  *°-.  °^  , 
Interrogatories,  shall  not  apply  to  Ships  of  War  taken  as  Prize,  war. 

Claim 

23.  At  any  Time  before  Final  Decree  made  in  the  Cause,  any  Entry  of 
Person  claiming  an   Interest  in   the  Ship  may  enter  in  the  Claim ; 
Registry  of  the  Court  a  Claim,  verified  on  Oath. 

Within  Five  Days  after  entering  the  Claim,  the  Claimant 
shall  give  Security  for  Costs  in  the  Sum  of  Sixty  Pounds ;  but 
the  Court  shall  have  Power  to  enlarge  the  Time  for  giving 
Security,  or  to  direct  Security  to  be  given  in  a  larger  Sum,  if 
the  Circumstances  appear  to  require  it. 


Security 
for  Costs. 


Appraisement 

24.  The  Court  may,  if  it  thinks  fit,  at  any  Time  direct  that  Power  to 
the  captured  Ship  be  appraised.  ^•^"'^t *° 

Every  Appraisement  shall  be  made  by  competent  Persons  Appraise- 
sworn  to  make  the  same  according  to  the  best  of  their  Skill  ment. 
and  Knowledge. 

Delivery  on  Bail 

25.  After  Appraisement,  the  Court  may,  if  it  thinks  fit,  direct  Power  to 

that  the  captured  Ship  be  delivered  up  to  the  Claimant,  on  his  9P"^*  ^° 

giving  Security  to  the  Satisfaction  of  the  Court  to  pay  to  the  Delivery 

Captors  the  appraised  Value  thereof  in  case  of  Condemnation,      to  Claim- 
ant on 

Sale 

26.  The  Court  may  at  any  Time,  if  it  thinks  fit,  on  account  of  Power  to 
the  Condition  of  the  captured  Ship,  or  on  the  Application  of  a  f^om^  to 
Claimant,  order  that  the  captured  Ship  be  appraised  as  aforesaid  ^^iJ^ 

(if  not  akeady  appraised),  and  be  sold. 

27.  On  or  after  Condemnation  the  Court  may,  if  it  thinks  fit,  Sale  on 

order  that  the  Ship  be  appraised  as  aforesaid  (if  not  alreadv  Condem- 

•     j\        J  u        ij  nation, 

appraised),  and  be  sold. 
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28.  Every  Sale  shall  be  made  by  or  under  the  Superinten- 
dence of  the  Marshal  of  the  Court  or  of  the  Officer  having  the 
Custody  of  the  captured  Ship. 

29.  The  Proceeds  of  any  Sale,  made  either  before  or  after 
Condemnation,  and  after  Condemnation  the  appraised  Value  of 
the  captured  Ship,  in  case  she  has  been  delivered  up  to  a 
Claimant  on  Bail,  shall  be  paid  under  an  Order  of  the  Court 
either  into  the  Bank  of  England  to  the  Credit  of  Her  Majesty's 
Paymaster  General,  or  into  the  Hands  of  an  Official  Accountant 
(belonging  to  the  Commissariat  or  some  other  Department) 
appointed  for  this  Purpose  by  the  Commissioners  of  Her 
Majesty's  Treasury  or  by  the  Lords  of  the  Admiralty,  subject 
in  either  Case  to  such  Eegulations  as  may  from  Time  to  Time 
be  made,  by  order  in  Council,  as  to  the  Custody  and  Disposal 
of  Money  so  paid. 

Small  armed  Ships 

30.  The  Captors  may  include  in  One  Adjudication  any 
Number,  not  exceeding  Six,  of  armed  Ships  not  exceeding  One 
hundred  Tons  each,  taken  within  Three  Months  next  before 
Institution  of  Proceedings. 

Goods 


Applica-  31.  The  foregoing  Provisions  relating  to  Ships  shall  extend 

^'°"    .  and  apply,  mutatis  mutandis,  to  Goods  taken  as  Prize  on  board 

loregoinf  '-^  '' 

Provisions  Ship ;  and  the  Court  may  direct  such  Goods  to  be  unladen, 

to  Prize  inventoried,  and  warehoused. 
Goods. 
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Monition  to  Captors  to  proceed 

32.  If  the  Captors  fail  to  institute  or  to  prosecute  with  Effect 
Proceedings  for  Adjudication,  a  Monition  shall,  on  the  Appli- 
cation of  a  Claimant,  issue  against  the  Captors,  returnable 
within  Six  Days  from  the  Service  thereof,  citing  them  to  appear 
and  proceed  to  Adjudication ;  and  on  the  Eeturn  thereof  the 
Court  shall  either  forthwith  proceed  to  Adjudication  or  direct 
further  Pioof  to  be  adduced  as  aforesaid  and  then  proceed  to 
Adjudication. 

Claim  on  Appeal 

33.  Where  any  Person,  not  an  original  Party  in  the  Cause, 
intervenes  on  Appeal,  he  shall  enter  a  Claim,  verified  on  Oath, 
and  shall  give  Security  for  Costs. 
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III. — Special  Cases  op  Captuke 

Land  Expeditions 

34.  Where,  in  an  Expedition  of  any  of  Her  Majesty's  Naval  Jurisdic- 
or  Naval  and  Military  Forces  against  a  Fortress  or  Possession  *J0'^  of 
on  Land,  Goods  belonging  to  the  State  of  the  Enemy  or  to  a  court  in 
Public  Trading  Company  of  the  Enemy  exercising  Powers  of  case  of 
Government  are  taken  in  the  Fortress  or  Possession,  or  a  Ship  r^P''"^'^ 
is  taken  in  Waters  defended  by  or  belonging  to  the  Fortress  or  Expedi- 
Possession,  a  Prize  Court  shall  have   Jurisdiction   as  to  the  ^'^on. 
Goods  or  Ship  so  taken,  and  any  Goods  taken  on  board  the 

Ship,  as  in  case  of  Prize. 

Conjunct  Capture  with  Ally 

35.  Where  any  Ship  or  Goods  is  or  are  taken  by  any  of  Her  jurisdic- 
Majesty's  Naval  or  Naval  and  Military  Forces  while  acting  in  tion  of 
conjunction  with  any  Forces  of  any  of  Her  Majesty's  Allies,  a  Qq^^^  \^ 
Pi'ize  Court  shall  have  Jurisdiction  as  to  the  same  as  in  case  of  case  of 
Prize,  and  shall  have  Power,  after  Condemnation,  to  apportion  ^^P^*^•^ 
the  due  Share  of  the  Proceeds  to  Her  Majesty's  Ally,  the  pro-  Ally. 
portionate  Amount  and  the  Disposition  of  which  Share  shall  be 

such  as  may  from  Time  to  Time  be  agreed  between  Her  Majesty 
and  Her  Majesty's  Ally, 

Joint  Capture 

36.  Before  Condemnation,  a  Petition  on  behalf  of  asserted  Eestric- 
joint  Captors  shall  not  (except  by  special  Leave  of  the  Court)  tion  on 
be  admitted,  unless  and  until  they  give  Security  to  the  Satis-  j^y  ^  '°"^ 
faction  of  the  Court  to  contribute  to  the  actual  Captors  a  just  asserted 
Pi'oportion  of  any  Costs,  Charges,  or  Expenses  or  Damages  that  J°^"* 
may  be  incurred  by  or  awarded  against  the  actual  Captors  on 
account  of  the  Capture  and  Detention  of  the  Prize. 

After  Condemnation,  such  a  Petition  shall  not  (except  by 
special  Leave  of  the  Court)  be  admitted  unless  and  until  the 
asserted  joint  Captors  pay  to  the  actual  Captors  a  just  Propor- 
tion of  the  Costs,  Charges,  and  Expenses  incurred  by  the  actual 
Captors  in  the  Case,  and  give  such  Security  as  aforesaid,  and 
show  sufficient  Cause  to  the  Court  why  their  Petition  was  not 
presented  before  Condemnation. 

Provided,  that  nothing  in  the  present  Section  shall  extend 
to  the  asserted  Interest  of  a  Flag  Officer  claiming  to  share  by 
virtue  of  his  Flag. 
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Offences  against  Law  of  Prize 

In  case  of       37.  A  Prize  Court,  on  Proof  of  any  Offence  against  the  Law 

Offence  by  q£  Nations,  or  against  this  Act,  or  any  Act  relating  to  Naval 

Prize  to'be  Discipline,  or  against  any  Order  in  Council  or  Boyal  Proclama- 

reserved      tion,  or  of  any  Breach  of  Her  Majesty's  Instructions  relating  to 

orCiown.  pj^-j^-g^  q^.  q{  ^^y  Act  of   Disobedience  to  the   Orders  of  the 

Lords  of  the  Admiralty,  or  to  the  Command  of  a  Superior  Officer, 

committed  by  the  Captors  in  relation  to  any  Ship  or  Goods 

taken  as  Prize,  or  in  relation  to  any  Person  on  board  any  such 

Ship,  may,  on  Condemnation,  reserve  the  Prize  to  Her  Majesty's 

Disposal,  notwithstanding  any  Grant  that  may  have  been  made 

by  Her  Majesty  in  favour  of  Captors. 


Purchase 
by  Ad- 
miralty 
for  Public 
Service  of 
Stores  on 
board 
Foreign 
Ships, 


Prizes 
taken  by 
Ships 
other  than 
Ships  of 
War  to 
be  Droits 
of  Ad- 
miralty. 

Salvage  to 
Be-cap- 
tors  of 
British 
Ship  or 
Goods 
from 
Enemy. 


Pre-emption 

38.  "Where  a  Ship  of  a  Foreign  Nation  passing  the  Seas  laden 
with  Naval  or  Victualling  Stores  intended  to  be  carried  to  a 
Port  of  any  Enemy  of  Her  Majesty  is  taken  and  brought  into 
a  Port  of  the  United  Kingdom,  and  the  Purchase  for  the  Service 
of  Her  Majesty  of  the  Stores  on  board  the  Ship  appears  to  the 
Lords  of  the  Admiralty  expedient  without  the  Condemnation 
thereof  in  a  Prize  Court,  in  that  Case  the  Lords  of  the  Admiralty 
may  purchase,  on  the  Account  or  for  the  Service  of  Her 
Majesty,  all  or  any  of  the  Stores  on  board  the  Ship ;  and  the 
Commissioners  of  Customs  may  permit  the  Stores  purchased  to 
be  entered  and  landed  within  any  Port. 

Capture  by  Shi2)  other  than  a  Shij)  of  War 

39.  Any  Ship  or  Goods  taken  as  Prize  by  any  of  the  Officers 
and  Crew  of  a  Ship  other  than  a  Ship  of  War  of  Her  Majesty 
shall,  on  Condemnation,  belong  to  Her  Majesty  in  Her  Office 
of  Admiralty. 

IV. — Prize  Salvage 

40.  Where  any  Ship  or  Goods  belonging  to  any  of  Her 
Majesty's  Subjects,  after  being  taken  as  Prize  by  the  Enemy,  is 
or  are  retaken  from  the  Enemy  by  any  of  Her  Majesty's  Ships 
of  War,  the  same  shall  be  restored  by  Decree  of  a  Prize  Court 
to  the  Owner,  on  his  paying  as  Prize  Salvage  One  Eighth  Part 
of  the  Value  of  the  Prize  to  be  decreed  and  ascertained  by  the 
Court,  or  such  Sum  not  exceeding  One  Eighth  Part  of  the 
estimated  Value  of  the  Prize  as  may  be  agreed  on  between  the 
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Owner  and  the  Ee-captors,  and  approved  by  Order  of  the  Court ; 
Provided,  that  where  the  Re-capture  is  made  under  Circum- 
stances of  special  Difficulty  or  Danger,  the  Prize  Court  may,  if 
it  thinks  fit,  award  to  the  Ee-captors  as  Prize  Salvage  a  larger 
Part  than  One  Eighth  Part,  but  not  exceeding  in  any  Case 
One  Fourth  Part,  of  the  Value  of  the  Prize. 

Provided  also,  that  where  a  Ship  after  being  so  taken  is  set 
forth  or  used  by  any  of  Her  Majesty's  Enemies  as  a  Ship  of 
War,  this  Provision  for  Eestitution  shall  not  apply,  and  the 
Ship  shall  be  adjudicated  on  as  in  other  Cases  of  Prize. 

41,  Where    a    Ship    belonging    to    any  of  Her    Majesty's  Permis- 
Subjects,  after  being  taken  as  Prize  by  the  Enemy,  is  retaken   ^^o"  ^°  ^^' 
from  the  Enemy  by  any  of  Her  Majesty's  Ships  of  War,  she   g^jp  to 
may,  with  the  Consent  of  the  Ee-captors,  prosecute  her  Voyage,  proceed 
and  it  shall  not  be  necessary  for  the  Re-captors  to  proceed  y" 
to  Adjudication   till    her  Eeturn  to  a  Port   of  the    United 
Kingdom. 

The  Master  or  Owner,  or  his  Agent,  may,  with  the  Consent 
of  the  Ee-captors,  unload  and  dispose  of  the  Goods  on  board 
the  Ship  before  Adjudication. 

In  case  the  Ship  does  not,  within  Six  Months,  return  to  a 
Port  of  the  United  Elingdom,  the  Ee-captors  may  nevertheless 
institute  Proceedings  against  the  Ship  or  Goods  in  the  High 
Court  of  Admiralty,  and  the  Court  may  thereupon  award  Prize 
Salvage  as  aforesaid  to  the  Ee-captors,  and  may  enforce  Pay- 
ment thereof,  either  by  Warrant  of  Arrest  against  the  Ship  or 
Goods,  or  by  Monition  and  Attachment  against  the  Owner. 


V. — Pkize  Bounty 

42,  If,  in  relation  to  any  War,  Her  Majesty  is  pleased   to  Prize 

declare,  by  Proclamation  or  Order  in  Council,  Her  Intention  to  q^"*^  ^° 

grant  Prize  Bounty  to  the  Officers  and  Crews  of  Her  Ships  and  Crew 

of   War,  then  such  of   the  Officers  and  Crew  of   any  of  Her  present  at 

Majesty's  Ships  of  War  as  are  actually  present  at  the  taking  or  ujent^with 

destroying  of  any  armed  Ship  of  any  of  Her  Majesty's  Enemies  an  Enemy. 
shall   be   entitled   to  have  distributed  among   them   as   Prize 
Bounty  a  Sum  calculated  at  the  Eate  of  Five  Pounds  for  each 
Person  on  board  the  Enemy's  Ship  at  the  Beginning  of   the 
Engagement. 
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Ascertain- 
ment of 
Amount 
of  Prize 
Bounty 
by  Decree 
of  Prize 
Court. 


Payment 
of  Prize 
Bounty 
awarded. 


43.  The  Number  of  the  Persons  so  on  board  the  Enemy's 
Ship  shall  be  proved  in  a  Prize  Court,  either  by  the  Examina- 
tions on  Oath  of  the  Survivors  of  them,  or  of  any  Three  or  more 
of  the  Sui-vivors,  or  if  there  is  no  Survivor  by  the  Papers  of  the 
Enemy's  Ship,  or  by  the  Examinations  on  Oath  of  Three  or  more 
of  the  Officers  and  Crew  of  Her  Majesty's  Ship,  or  by  such  other 
Evidence  as  may  seem  to  the  Court  sufficientin  the  Circumstances. 

The  Court  shall  make  a  Decree  declaring  the  Title  of  the 
Officers  and  Crew  of  Her  Majesty's  Ship  to  the  Prize  Bounty, 
and  stating  the  Amount  thereof. 

The  Decree  shall  be  subject  to  Appeal  as  other  Decrees  of  the 
Coui-t, 

44.  On  Production  of  an  official  Copy  of  the  Decree  the  Com- 
missioners of  Her  Majesty's  Treasury  shall,  out  of  Money  pro- 
vided by  Parliament,  pay  the  Amount  of  Prize  Bounty  decreed, 
in  such  Manner  as  any  Order  in  Council  may  from  Time  to 
Time  direct. 


Power  for 

regulating 

Kansom 

by  Order 

in 

Council. 


VI. — Miscellaneous  Provisions 
Banaom 

45.  Her  Majesty  in  Council  may  from  Time  to  Time,  in 
relation  to  any  War,  make  such  Orders  as  may  seem  expedient, 
according  to  Circumstances,  for  prohibiting  or  allowing,  wholly 
or  in  certain  Cases,  or  subject  to  any  Conditions  or  Regulations  or 
otherwise,  as  may  from  Time  to  Time  seem  meet,  the  ransoming 
or  the  entering  into  any  Contract  or  Agreement  for  the  ransom- 
ing of  any  Ship  or  Goods  belonging  to  any  of  Her  Majesty's 
Subjects,  and  taken  as  Prize  by  any  of  Her  Majesty's  Enemies. 

Any  Contract  or  Agreement  entered  into,  and  any  Bill,  Bond, 
or  other  Security  given  for  Eansom  of  any  Ship  or  Goods,  shall 
be  under  the  exclusive  Jurisdiction  of  the  High  Court  of 
Admiralty  as  a  Prize  Court  (subject  to  Appeal  to  the  Judicial 
Committee  of  the  Privy  Council),  and  if  entered  into  or  given 
in  contravention  of  any  such  Order  in  Council  shall  be  deemed 
to  have  been  entered  into  or  given  for  an  illegal  Consideration. 

If  any  Person  ransoms  or  enters  into  any  Contract  or  Agree- 
ment for  ransoming  any  Ship  or  Goods,  in  contravention  of  any 
such  Order  in  Council,  he  shall  for  every  such  Offence  be  liable 
to  be  proceeded  against  in  the  High  Court  of  Admiralty  at  the 
Suit  of  Her  Majesty  in  Her  Office  of  Admiralty,  and  on  Con- 
viction to  be  fined,  in  the  Discretion  of  the  Court,  any  Sum  not 
exceeding  Five  hundred  Pounds. 
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Convoy 

46.  If  the  Master  or  other  Person  having  the  Command  of  Tunish- 
any  Ship  of  any  of  Her  Majesty's  Subjects,  under  the  Convoy  "J^^^^^^^g  ^^ 
of  any  of  Her  Majesty's  Ships  of  War,  wilfully  disobeys  any  law-   Merchant 
ful  Signal,  Instruction,  or  Command  of  the  Commander  of  the  Vessels 
Convoy,  or  without  Leave  deserts  the  Convoy,  he  shall  be  liable  convoy 
to  be  proceeded  against  in  the  High  Court  of  Admiralty  at  the  disobeying 
Suit  of  Her  Majesty  in  Her  Office  of  Admiralty,  and  upon  Con-   O^^^rs  or 
viction  to  be  fined,  in  the  Discretion  of  the  Court,  any  Sum  not  convoy. 
exceeding  Five  hundred  Pounds,  and  to  suffer  Imprisonment  for 

such  Time,  not  exceeding  One  Year,  as  the  Court  may  adjudge. 

Customs  Duties  and  Begulations. 

47.  All  Ships  and  Goods  taken  as  Prize  and  brought  into  a  Prize 
Port  of  the  United  Kingdom  shall  be  liable  to  and  be  charged  ^^'P^  ^"*^ 
with  the  same  Eates  and  Charges  and  Duties  of  Customs  as  Hable  to 
under  any  Act  relating  to  the  Customs  may  be  chargeable  on  Duties 
other  Ships  and  Goods  of  the  like  Description  ;  and  feiture''^" 

All  Goods  brought  in  as  Prize  which  would  on  the  voluntary 
Importation  thereof  be  liable  to  Forfeiture  or  subject  to  any 
Restriction  under  the  Laws  relating  to  the  Customs,  shall  be 
deemed  to  be  so  liable  and  subject,  unless  the  Commissioners 
of  Customs  see  fit  to  authorize  the  Sale  or  Delivery  thereof  for 
Home  Use  or  Exportation,  unconditionally  or  subject  to  such 
Conditions  and  Regulations  as  they  may  direct. 

48.  "Where  any   Ship   or   Goods   taken  as   Prize   is   or  are  Kegula- 
brought  into  a  Port  of   the  United  Kingdom,  the  Master   or  ^^^^^  °^ 
other  Person  in  charge  or  command  of  the  Ship  which  has  been  j^  ^^  ^^^ 
taken  or  in  which  the  Goods  are  brought  shall,  on  Arrival  at  served  as 
such  Port,  bring  to  at  the  proper  Place  of  Discharge,  and  shall,  ^j^?^'^^  a 
when  required  by  any  Officer  of  Customs,  deliver  an  Account  Goods. 

in  Writing  under  his  Hand  concerning  such  Ship  and  Goods, 
giving  such  Particulars  relating  thereto  as  may  be  in  his  Power, 
and  shall  truly  answer  all  Questions  concerning  such  Ship  or 
Goods  asked  by  any  such  Officer,  and  in  default  shall  forfeit  a 
Sum  not  exceeding  One  hundred  Pounds,  such  Forfeiture  to  be 
enforced  as  Forfeitures  for  Offences  against  the  Laws  relating 
to  the  Customs  are  enforced,  and  every  such  Ship  shall  be 
liable  to  such  Searches  as  other  Ships  are  liable  to,  and  the 
Officers  of  the  Customs  may  freely  go  on  board  such  Ship  and 
bring  to  the  Queen's  Warehouse  any  Goods  on  board  the  same, 
subject,  nevertheless,  to  such  Regulations  in  respect  of  Ships  of 
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War  belonging  to  Her  Majesty  as  shall  from  Time  to  Time  be 
issued  by  the  Commissioners  of  Her  Majesty's  Treasury. 

49.  Goods  taken  as  Prize  may  be  sold  either  for  Home 
Consumption  or  for  Exportation  ;  and  if  in  the  former  Case  the 
Proceeds  thereof,  after  Payment  of  Duties  of  Customs,  are 
insufficient  to  satisfy  the  just  and  reasonable  Claims  thereon, 
the  Commissioners  of  Her  Majesty's  Treasury  may  remit  the 
whole  or  such  Part  of  the  said  Duties  as  they  see  fit. 

Perjury 

50.  If  any  Person  wilfully  and  con-uptly  swears,  declares,  or 
affirms  falsely  in  any  Prize  Cause  or  Appeal,  or  in  any  Pro- 
ceeding under  this  Act,  or  in  respect  of  any  Matter  required  by 
this  Act  to  be  verified  on  Oath,  or  suborns  any  other  Person  to 
do  so,  he  shall  be  deemed  guilty  of  Perjury,  or  of  Subornation 
of  Perjuiy  (as  the  Case  may  be),  and  shall  be  liable  to  be 
punished  accordingly. 

Limitation  of  Actions,  dc. 

51.  Any  Action  or  Proceeding  shall  not  lie  in  any  Part  of 
Her  Majesty's  Dominions  against  any  Person  acting  under  the 
Authority  or  in  the  Execution  or  intended  Execution  or  in 
pursuance  of  this  Act  for  any  alleged  Irregularity  or  Trespass, 
or  other  Act  or  Thing  done  or  omitted  by  him  under  this  Act, 
unless  Notice  in  Writing  (specifying  the  Cause  of  the  Action 
or  Proceeding)  is  given  by  the  intending  Plaintiff  or  Prosecutor 
to  the  intended  Defendant  One  Month  at  least  before  the 
Commencement  of  the  Action  or  Proceeding,  nor  unless  the 
Action  or  Proceeding  is  commenced  within  Six  Months  next 
after  the  Act  or  Thing  complained  of  is  done  or  omitted,  or,  in 
case  of  a  Continuation  of  Damage,  within  Six  Months  next 
after  the  doing  of  such  Damage  has  ceased. 

In  any  such  Action  the  Defendant  may  plead  generally  that 
the  Act  or  Thing  complained  of  was  done  or  omitted  by  him 
when  acting  under  the  Authority  or  in  the  Execution  or  in- 
tended Execution  or  in  pursuance  of  this  Act,  and  may  give  all 
special  Matter  in  Evidence ;  and  the  Plaintiff  shall  not  succeed 
if  Tender  of  sufficient  Amends  is  made  by  the  Defendant  before 
the  Commencement  of  the  Action  ;  and  in  case  no  Tender  has 
been  made,  the  Defendant  may,  by  Leave  of  the  Court  in  which 
the  Action  is  brought,  at  any  Time  pay  into  Court  such  Sum  of 
Money  as  he  thinks  fit,  whereupon  such  Proceeding  and  Order 
shall  be  had  and  made  in  and  by  the  Court  as  may  be  had  and 
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made  on  the  Payment  of  Money  into  Court  in  an  ordinary 
Action ;  and  if  the  Plaintiff  does  not  succeed  in  the  Action, 
the  Defendant  shall  receive  such  full  and  reasonable  Indemnity 
as  to  all  Costs,  Charges,  and  Expenses  incurred  in  and  about 
the  Action  as  may  be  taxed  and  allowed  by  the  proper  Officer, 
subject  to  Eeview ;  and  though  a  Verdict  is  given  for  the 
Plaintiff  in  the  Action  he  shall  not  have  Costs  against  the 
Defendant,  unless  the  Judge  before  whom  the  Trial  is  had 
certifies  his  Approval  of  the  Action. 

Any  such  Action  or  Proceeding  against  any  Person  in  Her 
Majesty's  Naval  Service,  or  in  the  Employment  of  the  Lords 
of  the  Admiralty,  shall  not  be  brought  or  instituted  elsewhere 
than  in  the  United  Kingdom. 

Petitions  of  Bight 

52.  A  Petition  of  Right,  under  The  Petitions  of  Eight  Act,  Juris- 
1860,  may,  if  the  Suppliant  thinks  fit,  be  intituled  in  the  High  diction 
Court  of  Admiralty,  in  case  the  Subject  Matter  of  the  Petition  couit^of 
or  any  material  Part  thereof  arises  out  of  the  Exercise  of  any  Admiralty 
Belligerent  Right  on  behalf  of  the  Crown,  or  would  be  cogniz-  ??  ^^*'*' 
able  in  a  Prize  Court  within  Her  Majesty's  Dominions  if  the  Right  in 
same  were  a  Matter  in  dispute  between  private  Persons.  certain 

Any  Petition  of  Right  under  the  last-mentioned  Act,  whether  in^^t^'j^f'24 
intituled  in  the  High  Court  of  Admiralty  or  not,  may  be  prose-  Vict.  c.  34. 
cuted  in  that  Court,  if  the  Lord  Chancellor  thinks  fit  so  to  direct. 

The  Provisions  of  this  Act  relative  to  Appeal,  and  to  the 
framing  and  Approval  of  General  Orders  for  regulating  the 
Procedure  and  Practice  of  the  High  Court  of  Admiralty,  shall 
extend  to  the  Case  of  any  such  Petition  of  Eight  intituled  or 
directed  to  be  prosecuted  in  that  Court ;  and,  subject  thereto, 
all  the  Provisions  of  The  Petitions  of  Right  Act,  i860,  shall 
apply,  mutatis  nmtaiidis,  in  the  Case  of  any  such  Petition  of 
Right ;  and  for  the  Purposes  of  the  present  Section  the  Terms 
"  Court "  and  "  Judge  "  in  that  Act  shall  respectively  be  under- 
stood to  include  and  to  mean  the  High  Court  of  Admiralty  and 
the  Judge  thereof,  and  other  Terms  shall  have  the  respective 
Meanings  given  to  them  in  that  Act. 

Orders  in  Council 

53.  Her  Majesty  in  Council  may  from  Time  to  Time  make  Power  to 

such  Orders  in  Council  as  seem  meet  for  the  better  Execution  ^^^^ 

c  ,,.      .    ,  Orders  in 

of  this  Act.  Council. 
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54.  Every  Order  in  Council  under  this  Act  shall  be  published 
in  the  London  Gazette,  and  shall  be  laid  before  both  Houses  of 
Parliament  within  Thirty  Days  after  the  making  thereof,  if 
Parliament  is  then  sitting,  and,  if  not,  then  within  Thirty  Days 
after  the  next  Meeting  of  Parliament. 


Not  to 
affect 
Rights  of 
Crown  ; 
Effect  of 
Treaties, 
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Savings 

55.  Nothing  in  this  Act  shall — 

(i.)  give  to  the  Officers  and  Crew  of  any  of  Her  Majesty's 
Ships  of  War  any  Eight  or  Claim  in  or  to  any  Ship  or 
Goods  taken  as  Prize  or  the  Proceeds  thereof,  it  being 
the  Intent  of  this  Act  that  such  Officers  and  Crews  shall 
continue  to  take  only  such  Interest  (if  any)  in  the  Pro- 
ceeds of  Prizes  as  may  be  from  Time  to  Time  granted  to 
them  by  the  Crown  ;  or 

(2.)  affect  the  Operation  of  any  existing  Treaty  or  Convention 
with  any  Foreign  Power ;  or 

(3.)  take  away  or  abridge  the  Power  of  the  Crown  to  enter 
into  any  Treaty  or  Convention  with  any  Foreign  Power 
containing  any  Stipulation  that  may  seem  meet  concern- 
ing any  Matter  to  which  this  Act  relates  ;  or 

(4.)  take  away,  abridge,  or  control,  further  or  otherwise  than 
as  expressly  provided  by  this  Act,  any  Eight,  Power,  or 
Prerogative  of  Her  Majesty  the  Queen  in  right  of  Her 
Crown,  or  in  right  of  Her  Office  of  Admiralty,  or  any 
Right  or  Power  of  the  Lord  High  Admiral  of  the  United 
Kingdom,  or  of  the  Commissioners  for  executing  the 
Office  of  Lord  High  Admiral ;  or 

(5.)  take  away,  abridge,  or  control,  further  or  otherwise  than 
as  expressly  provided  by  this  Act,  the  Jurisdiction  or 
Authority  of  a  Prize  Court  to  take  cognizance  of  and 
judicially  proceed  upon  any  Capture,  Seizure,  Prize,  or 
Eeprisal  of  any  Ship  or  Goods,  or  to  hear  and  determine 
the  same,  and,  according  to  the  Course  of  Admiralty  and 
the  Law  of  Nations,  to  adjudge  and  condemn  any  Ship 
or  Goods,  or  any  other  Jurisdiction  or  Authority  of  or 
exerciseable  by  a  Prize  Court. 


Com- 
mence- 
ment of 
Act, 


Commencement 

56.  This  Act  shall  commence  on  the  Commencement  of  The 
Naval  Agency  and  Distribution  Act,  1864. 
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THE   PEIZE   COURTS  ACT,    1894 
57  &  58  Vict.,  Chapter  39 

An  Act  to  make  further  provision  for  the  establishment  of  Prize 
Courts,  and  for  other  purposes  connected  therewith. 

[17th  August  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Prize  Courts  Act,  1894. 

2. — (i.)  Any  commission,  warrant,  or  instructions  from  Her 
Majesty  the  Queen  or  the  Admiralty  for  the  purpose  of  com- 
missioning or  regulating  the  procedure  of  a  prize  court  at  any 
place  in  a  British  possession  may,  notwithstanding  the  existence 
of  peace,  be  issued  at  any  time,  with  a  direction  that  the  court 
shall  act  only  upon  such  proclamation  as  herein-after  mentioned 
being  made  in  the  possession. 

(2.)  Where  any  such  commission,  warrant,  or  instructions 
have  been  issued,  then,  subject  to  instructions  from  Her  Majesty, 
the  Vice- Admiral  of  such  possession  may,  when  satisfied,  by  in- 
formation from  a  Secretary  of  State  or  otherwise,  that  war  has 
broken  out  between  Her  Majesty  and  any  foreign  State,  pro- 
claim that  war  has  so  broken  out,  and  thereupon  the  said  com- 
mission, warrant,  and  instructions  shall  take  effect  as  if  the 
same  had  been  issued  after  the  breakmg  out  of  such  war  and 
such  foi'eign  State  were  named  therein. 

(3.)  The  said  commission  and  warrant  may  authorise  either  a 
Vice-Admiralty  Court  or  a  Colonial  Court  of  Admiralty,  within 
the  meaning  of  the  Colonial  Courts  of  Admiralty  Act,  1890,  to 
act  as  a  prize  court,  and  may  establish  a  Vice-Admiralty  Court 
for  that  purpose. 

(4.)  Any  such  commission,  warrant,  or  instructions  may  be 
revoked  or  altered  from  time  to  time. 


Short 
Title. 

Constitu- 
tion of 
Prisie 
Courts  in 
British 
Posses- 
sions. 


53&54 
Vict.  c.  27. 
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Rules  of 
Court  for 
and  Fees 
in  Prize 
Courts. 
27  &  28 
Vict.  c.  25. 


27  &  28 
Vict.  c.  25. 

53&S4 
Vict.  c.  27. 


As  to 
Vice-Ad- 
miralty 
Courts. 

Repeal  of 
39  &  40 
Geo.  3, 
0.79,8.25. 


(5.)  A  court  duly  authorised  to  act  as  a  prize  court  during 
any  war  shall  after  the  conclusion  of  the  war  continue  so  to  act 
in  relation  to,  and  finally  dispose  of,  all  matters  and  things 
which  arose  during  the  war,  including  all  penalties  and  for- 
feitures incurred  during  the  war. 

3. — (i.)  Her  Majesty  the  Queen  in  Council  may  make  rules 
of  court  for  regulating,  subject  to  the  provisions  of  the  Naval 
Prize  Act,  1864,  and  this  Act,  the  procedure  and  practice  of 
prize  courts  within  the  meaning  of  that  Act,  and  the  duties  and 
conduct  of  the  officers  thereof,  and  of  the  practitioners  therein, 
and  for  regulating  the  fees  to  be  taken  by  the  officers  of  the 
courts,  and  the  costs,  charges,  and  expenses  to  be  allowed  to 
the  practitioners  therein. 

(2.)  Every  rule  so  made  shall,  whenever  made,  take  effect  at 
the  time  therein  mentioned,  and  shall  be  laid  before  both 
Houses  of  Parliament,  and  shall  be  kept  exhibited  in  a  con- 
spicuous place  in  each  court  to  which  it  relates. 

(3.)  This  section  shall  be  substituted  for  section  thirteen  of 
the  Naval  Prize  Act,  1864,  which  section  is  hereby  repealed. 

(4.)  If  any  Colonial  Court  of  Admiralty  within  the  meaning 
of  the  Colonial  Courts  of  Admiralty  Act,  1890,  is  authorised 
under  this  Act  or  otherwise  to  act  as  a  prize  court,  all  fees 
arising  in  respect  of  prize  business  transacted  in  the  court 
shall  be  fixed,  collected,  and  applied  in  like  manner  as  the  fees 
arising  in  respect  of  the  Admiralty  business  of  the  court  under 
the  said  Act. 

4.  Her  Majesty  the  Queen  in  Council  may  make  rules  of  court 
for  regulating  the  procedure  and  practice,  including  fees  and 
costs,  in  a  Vice-Admiralty  Court,  whether  under  this  Act  or 
otherwise. 

5.  Section  twenty-five  of  the  Government  of  India  Act,  1800, 
is  hereby  repealed. 
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This  Itidex  does  not  refer  to  points  of  tlw  texts  of  Treaties,  dc, 
printed  in  the  Appendices 


Abandoned  river-beds,  i.  286 
Abdicated  monarchs,  i.  421,  422 
Absorption  of  a  State,  i.  121 
Abuse  of  neutral  asylum,  it.  372-375 ; 

flag  of  truce,  ii.  233 
Accession  to  treaties,  i.  546 
Accretion  of  territory :   abandoned 
river-beds,  i.  286 
alluvions,  i.  284 
artificial  formations,  i.  284 
conception  of,  i.  283 
deltas,  i.  285 
different  kinds  of,  i.  284 
new-born  islands,  i.  285 
Aeosta,  i.  90 

Acquisition  of  territory,  i.  263-269 
by  individuals  and  corporations, 
i.  264 
''  Actaeon,"  case  of,  ii.  470 
Acts,  i.  529 
Acts    of    force    initiative    of  war, 

ii.  104-106 
"  Adonis,"  case  of,  ii.  416,  419 
Adhesion  to  treaties,  i.  546 
Administration    of   territory   by   a 

foreign  Power,  i.  221 
Aegi,  case  of,  i.  478 
Africa,  notification  of  future  occu- 
pations in,  i.  278 
preservation  of  wild  animals  in, 
i.  582 
Agent,  consular,  i.  467,  470 
Agents  lackmg  diplomatic  or  con- 
sular character,  i.  489 


Agents  provocateurs,  i.  491 
Aix-la-Chapelle :  Congress  of  ( 1 8 1 8), 
i.  66,  424,  564 
Peace  treaty  of,  i.  61 
"  Alabama,"  case  of,  ii,  358-360 
Alaska    boundary   dispute    (1903), 

i.  256,  306;  ii.  17 
Alcorta,  i.  89 

Alexander  II.  of  Russia,  and  laws  of 
war,  ii.  jy 
assassination  of,  i.  398 
Alexander  VI.,  Pope,  i.  301 
Alexander,  Mrs.,  case  of,  i.  429 
Alien,  see  Foreigner 
Allegiance,  oath  of,  on  conclusion  of 

war,  ii.  136 
Alliance,  Holy,  see  Holy  Alliance 
Alliances:  casus  foederis,  i.  572 
conception  of,  i.  569 
different  kinds  of,  i.  571 
parties  to,  i.  570 
Alluvion,  i.  284 
Alternat,  the,  i.  165 
Amakouron,  river,  i.  228 
Ambassadors,  i.  424 ;  see  also  Diplo- 
matic agents 
Ambulances,  ii.  126 

emblem  of,  ii.  127 
Amelia  Island,  case  of  the,  i.  180 
American     Civil     War:    blockade, 
ii.  398W,  400,  401,  408,  410, 
414 
contraband  in,  ii.  427-429,  433, 
436 
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American     Civil     War:      neutral 
asylum  during,  ii.  369 
political     agents    on     neutral 

vessel,  ii.  450 
sale  of  vessels  during,  ii.  377 
treatment  of  prizes  in,  ii.  200 
American  War    of   Independence: 
espionage  incident  in,  ii.  161 
right  of  convoy,  ii.  460 
treatment  of  prizes  during,  ii. 
200 
Amos,  Sheldon,  i.  87 
Analogous  of  contraband : 

despatches,  carriage  of,  ii.  446, 

451-453 
capture  for,  ii.  453 
mailboats  carrying,  ii.  452- 

454 
penalty  for,  ii.  454 
seizure  of,  ii.  455,  45^ 
diplomatic  personages,  carriage 

of,  for  enemy,  ii.  450 
enemy  persons,  carriage  of,  ii. 
446 
capture  for,  ii.  453 
penalty  for,  ii.  454 
seizure  of,  ii.  455,  456 
Andorra,  international  position  of, 

i.  139 

Andre,  Major,  case  of,  ii.  161 
Angary,  right  of :  derivation,  ii.  397 

exercise  of,  ii.  472 

modern  right,  ii.  395 

obsolete  right,  ii.  394 

pre-emption  of  neutral   goods 
under,  ii.  397 
Anglo-French   Agreement,  text  of, 

i.  585-594 
Anglo-Japanese   Alliance,   text    of, 

i.  569 
"  Ann,"  case  of,  ii.  97 
"  Ann  Catherina,"  case  of,  ii.  97 
"  Ann  Green,"  case  of,  ii,  207 
''  Anna,"  case  of,  i.  286;  ii.  392 
Anti- Slavery  Conference  at  Brussels, 

i.  347,  567 
Antoninus  Pius,  i.  300 


Apocrisiarii,  i.  416 
"  Apollo,"  case  of,  ii.  467 
Aral,  Sea  of,  i.  230,  307 
Arbitration :   appointment   of  arbi- 
trator, ii.  16,  23 
award,  ii.  26 

appeal  against,  ii.  27 
binding  force  of,  ii.  18,  26- 
28 
committee,  ii.  17 
competence  of  tribunal  doubt- 
ful, when,  ii.  25,  26 
conception  of,  ii.  15 
costs  of,  ii.  28 
early  use  of,  ii.  20 
efficacy  of,  ii.  21 
justice  of,  in  general,  ii.  21 
language  to  be  used,  ii.  23 
minutes,  ii.  24 
permanent  international  court 

of,  i.  498-504  ;  ii.  20 
preliminary  proceedings,  ii.  23 
procedure  of  tribimal,  ii.  24 
rule,  legal,  ii.  22 
rules  governing,  ii.  24 
scope  of,  ii.  18,  19 
treaty  of,  ii.  15,  23 

obligations    under,  ii.    15, 

22 
stipulations  of,  ii.  17 
umpire,  ii.  16,  23 
value  of,  ii.  20 
Arbitrators,  ii.  16,  23 
Argentina,  blockade  of,  ii.  44 
Armed  forces  on  foreign  territory, 

i.  482  ;  see  also  Jurisdiction 
Armed  neutrality,  see  under  Neu- 
trality. 
Armistices :  character,  ii.  243 
commencement,  ii,  250 
competence  to  conclude,  ii.  246 
contents  of,  ii.  247-250 
end  of,  ii.  252 
form  of,  ii.  247 
general,  ii,  244,  247 
hostilities,  cessation  of,  during, 
ii,  247 
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Ai'mistices  :  kinds,  ii.  243 

lines  of  demarcation,  ii.  250 
partial,  ii.  246,  247 
purpose,  ii.  245 
re-victualling  during,  ii.  249 
suspension  of  arms,  ii.  244 
violation,  ii.  251 

by   private   individual,   ii. 
252 
visitation    of    neutral    vessels 
during,  ii.  458 
Army  Medical  Staff,  ii.  1 26 
Arnold,  General,    at   West    Point, 

ii.  161 
Arret  de  prince,  ii.  40 
Art,   Union   for  the  protection    of 

works  of,  i.  579 
Artificial  boundaries,  i.  253 
Artificial    formation    of    territory, 

i.  284 
Asgill,  Captain,  ease  of,  ii.  261 
"  Askold,"  case  of,  ii.  373 
Assault,  ii.  1 54,  1 56 
Asylum,  see  Neutral  Asylum 
Asylum  of   criminals:    in    foreign 
countries,  i.  371 
hotels    of   diplomatic    envoys, 

i.  442 
men-of-war  and    other  public 
vessels  abroad,  i.  488 
"  Atalanta,"  case  of,  ii.  452 
Athens,  ancient  law  of,  ii.  37 
Atmosphere,  territorial,  i.  223 
Attack    on    enemy     vessels :     how 
effected,  ii.  189 
importance,  ii.  187 
legitimacy  of,  ii.  188 
quarter,  duty  of  giving,  ii.  190 
Attentat  clause,  the  Belgian,  i.  394 
Aubaine,  droit  d',  i.  377 
Aube,  Admiral,  on  naval  warfare, 

ii.  219 
Aubespine,  case  of,  i.  440 
"  Augusta    Victoria,"    case    of,    ii. 

344 
"  Aurora,"  case  of,  ii.  374 
Austin,  i.  4 


Austria-Hungary  as   a   real  union, 

i.  127 
Authentic  interpretation,  i.  560 
Ayala,  i.  77 
Azoff,  Sea  of,  i.  307 
Azuni,  i.  305 


Bakkr,  Sir  Sherston,  i.  87  ;  ii.  234 
Balance  of  power,  i.  73,  185,  292 
Baltic   Sea,  asserted  neutralisation 

of,  ii.  83 
Bancroft  treaties,  i.  368 
Barbarous  forces,  ii.  91 
Barbeyrac,  i.  83 
Barima,  river,  i.  228 
Basle,  office   for  volunteers  at,  ii. 

353 
Bass,  case  of  De,  i.  440 
Bathurst,  Lord,  reprisal  by,  ii.  261 
Batoum,  i.  553,  556 
Bavaria  sends   and  receives  diplo- 
matic envoys,  i.  44 
Bay  of  Chesapeake,  i.  247 
Conception,  i.  246 
Delaware,  i.  247 
Stettin,  i.  247 
Bayard,  Mr.,  on  cotton  as  contra- 
band, ii.  428 
Bays,  i.  246 

Bearers  of  despatches,  i.  492 
Beasts   of  burden   as    contraband, 

ii.  426 
Behring  Sea :  Award  Act  of  1 894, 
i-337 
conflict  between  Great  Britain 
and  United  States,  i.  306,  337 
Belfort,  siege  of,  ii.  244,  245 
Belgium,  independence  of,  i.  67 

neutrality  of,  i.  145  ;  ii.  85,  313, 
318,  324,  347,  365,  378 
BeUe-Isle,  case  of  Marechal,  i.  451 
Belli,  i.  76 

Belligerents :  accessory,  ii.  87 
angary,  right  of,  ii.  394-397 
appropriation  of   property  by, 
ii.  146 
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Belligerents:    asylum    granted   to, 

ii.  361-376 
barbarous  forces,  ii.  91 
capture  of  neutral  vessels  by, 

ii.  468-480 
complaints  by,  ii.  255-258 
conduct  in  general,  ii.  333 
deserters,  ii.   96 
duties  of,  ii.  333,  338-340 
impartiality  of   neutrals    and, 

ii.  338 
intercourse  with  neutrals  during 

neutrality,  ii.  320 
irregular  forces,  ii.  89 
levies  en  masse,  ii.  90 
loans  to,  by  neutrals,  ii.  380  382 
merchantmen,  crews  of,  ii.  96 

in  waters  of,  ii.  i45n 
military     operations,    neutrals 

and,  ii.  340-350 
military  preparations,  neutrals 

and,  ii.  351-360 
municipal  law  and,  ii.  no 
navies,  ii.  88 

neutralised  States  as,  ii.  85 
neutrality  must  be  recognised 

by,  ii.  322 
non-combatants,  ii.  88 
non-hostile  relations  of,  ii.  226- 

253 
occupation  of  neutral  territory 

by,  ii.  348 
principal,  ii.  87 
prisoners  of,  treatment,  ii.  129 
private    enemy   property   and, 

ii.  142 
privateers,  ii.  92 
prize  courts  of,  ii.  349 
property  of,  in  enemy  State,  ii. 

no,  145 
qualification,  ii.  84-86 
regular  armies,  ii.  88 
rights  of,  ii.  333 
safeguards  granted  by,  ii.  229 
services  to,  ii.  382-384 
subjects  of,  on  enemy  territory, 

ii.  109 


Belligerents:   supplies  to,   by  neu- 
trals, ii.  376-380 
trade  between,  ii.  no 
traitors,  ii.  96 
vassal  States  as,  ii.  85 
violation  of  neutrality  by,   ii. 

388-393 
visitation  of  neutral  vessels  by, 

ii.  457-467 
volunteer  fleets  of,  ii.  93-96 
war  rebels,  ii.  91 
Bello,  i.  89 

"  Benito  Estenger,"  case  of,  ii.  206 
Bentham,  i.  4 

Berlin  :  Congo  Conference  of  (1884), 
i.  71,  278,  494,  566;  (1885), 
ii.  10 
Congress  of  (1878),  i.  70,  499 
Decrees  of,  i.  64  ;  ii,  401 
Treaty  of  (1878),  i.  70,  313,  343, 
347,  366,  553, 556,  566 
"  Bermuda,"  case  of,  ii.  414,  434TC 
Bernard,  i.  94 
"Betsy,"  case  of,  ii.  413 
Bill  of  lading,  i.  318 
Binding  force  of  treaties,  i.  519 
Birkenfeld,  i.  219 
Birth,  acquisition  of  nationality  by, 

i-352 
Bismarck,     Count,    on    diplomatic 
envoys    in    besieged     town, 
ii.  157 
on  prisoners  of  war,  ii.  208 
Black  Sea,  i.  231 

neutralisation  of,  i.  3n,  552; 
ii.  82 
Blockade,  i.  320 

armistice  during,  ii.  243 
breach  of  :  canals  unblockaded 
and,  ii.  417 
capture  through,  ii.  417 
consequences  of,  ii.  417- 

419 
constitution  of,  ii.  4 1 2-4 1 5 
definition  of,  ii,  411 
egress  and,  ii.  416 
existence  of,  ii.  4n 
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Blockade,  breach    of:  ingress   and, 

ii.  415 
penalty  for,  ii.  418 
practice  of  nations  regard- 
ing, ii.  411-416 
cases  of,  ii.  43-4St  47 
commercial,  ii.  400 
competence  to  establish,  ii.  403 
conception  of,  ii.  398-403 
continuous  voyage  and,  ii.  414 
contraband,  seizure  of,  during, 

ii.  243 
definition,  ii.  398 
effectiveness  of:   cessation,  ii. 
410 
condition  of,  ii.  407 
danger    creating,    amount 

of,  ii.  409 
distinguished    from     ficti- 
tious, ii.  406 
end  of,  ii.  405 

establishment  of,  ii.  403-406 
fictitious,  ii.  406 
international  rivers,  ii.  401 
inwards,  ii.  401 
justification  for,  ii.  402 
neutral  vessels,  time  for  egress 

of,  ii.  405 
notification,  ii.  404 

custom  of  nations  regard- 
ing, ii.  405 
outwards,  ii.  401 
pacific,  see  Pacific  blockade 
places  liable  to,  ii.  401 
strategic,  ii.  399 
universality  of,  ii.  400 
Bluntschli,  i.  88,  92  ;  ii.  439 
Bombardment,  ii.  154,  157,  220 
Bon,  i.  89 
Bonfils,  i.  88,  93 

on  carriage   of  contraband,  ii. 

439 
Booty  on  battlefield,  ii.  140,  144 
Bordeaux,  prize  court  of,  ii.  205 
Bornemann,  i.  90 

Bosnia  and   Herzegovina,  interna- 
tional position  of,  i.  221 
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Bosphorus  and  Dardanelles,  i.  25 1  ; 

ii.  95 

"Bougainville,"  case  of,  ii.  192 

Boundaries  of  State  territory,  i.  253- 
256 

Boundary  commissions,  i.  255 
disputes,  i.  255 
mountains,  i.  255 
waters,  i.  254 

Boundary  dispute  between  Great 
Britain  and  Venezuela,  i.  228 

Boundary  treaty  of  Buenos  Ayres 
(1881)  between  Argentina  and 
Chili,  i.  250,  541,  568;  ii.  82 

Bounties  on  sugar.  Convention  con- 
cerning, i.  582 

Bowles,  Mr.  Gibson,  on  withdrawal 
from  Declaration  of  Paris,  ii.  93^ 

Bristol  Channel,  i.  250 

British    Foreign    Enlistment    Act, 

ii.  330 
text  of,  ii.  483 
British  seas,  i.  302 
Brooke,   Sir  James,   Sovereign    of 

Sarawak,  i.  265 
Brunus,  i.  79 
Brussels :    Anti-slavery  Conference 

of,  i.  321,347,  567 
Conference  of  (1874),  ii.  62,  262 
Convention  concerning   sugar, 

i.  496-5S2 
Declarations  (1874),  ii.  77,  135 
274 
Bucharest,  treaty  of  (1886),  ii.  85 
Buenos  Ayres,  Boundary  treaty  of 
(r88i),  between   Argentina    and 
Chili,  i.  250,  541,  568;  ii.  82 
Bulgaria :  international  position  of, 
i.  70 
party  to  the  Hague  Peace  Con- 
ference, i.  511 
Buller,   Sir   Redvers,  proclamation 

by,  in  Transvaal,  ii.  61 
"  Bulletin  des  Douanes,"  i.  497 
Bullets,   expanding  and  explosive, 

ii.  118 
Bulmerincq,  i.  89 
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Bulmerincq :     proposal     regarding 

prize  courts,  ii.  479 
Bumboats  in  the  North  Sea,  i.  335 
"  Bundesrath,"  case  of,  ii.  434-436, 

473 
Bureau    of    Information    in     war, 

ii.  128,  134,  144 
Burlauiaqui,  i.  83 
Burroughs,  Sir  John,  i.  304 
Bynkershoek,  i.  84,  305 

on  contraband,  ii.  421,  442 
on    neutrality,   ii.   304,    316W, 
373 


Cabotage,  i.  242 

Cabinet  Ministers,  capture  of,  ii.  122 

"  Calypso,"  case  of,  ii.  412 

Calvo,  i.  89,  92 

"  Camille,"  case  of,  ii.  S77 

Canals,  i.  233-239 

Cancellation  of  treaties  on  account 
of  :  inconsistency  with  subse- 
quent rules  of  International 
Law,  i.  554 
subsequent  change  of  status  of 

a  party,  i.  555 
violation  by  one  of  the  parties, 

i-  554 
war,  i.  556  ;  ii.  107,  108 
Canning,  case  of  George,  i.  508 
case  of  Sir  Stratford,  i.  431 
Cape  Breton  Island,  restitution  of, 

to  France,  i.  543 
Capitulation  :  character  and  purpose 
of,  ii.  237 
competence  to  conclude,  ii.  240 
contents,  ii.  238 
flag  of  truce  and,  ii.  239 
form,  ii.  239 
violation,  ii.  242 
Capitulations,  i.  ^7;^,  462 
"  Captain  W.  Menzel,"  case  of,  ii. 

33IJI 
Captivity  :  discipline  in,  ii.  i  ^^ 

effect  of   treaty  of  peace  on, 
ii.  288 


Captivity:  end  of,  ii.  135,  136 

imprisonment  for  disciplinary 

offences,  ii.  13311 
law  regarding,  development  of, 

ii.  1 29-131 
parole,  release  on,  ii.  134 
relief  societies,  ii.  135 
rule  of,  in  war,  ii.  121 
treatment  of  prisoners  of  war, 
ii.  131 
Capture  of  neutral  vessels :  abandon- 
ment after,  ii.  470 
destruction  after,  ii.  469-472 
practice  of  nations  regard- 
ing, ii.  470,  471 
effect  of,  ii.  468 
grounds  of,  ii.  46S 
mode  of,  ii.  468 
ransom,  ii.  472 
release,  ii.  473 
recapture,  ii.  472 
trial,  ii.  474-480 

after  conclusion  of  peace, 

476 
claims  after,  ii.  477 
municipal    matter,    a,    ii. 

474 
protests  after,  ii.  477 
reform  projects,   ii.   478- 

480 
result  of,  ii.  475 
Carlowitz,  Peace  treaty  of,  i.62 
Carnazza-Amari,  i.  89 
Carnot,  assassination  of,  i.  398 
"  Carolina,"  case  of,  i.  449 
"  Caroline,"    case    of,   i.    180,   483, 

484;  ii.  33 1«.  451 
Caroline  Islands,  sold  by  Spain  to 

Germany,  i.  271 
Cartel  ships  :  definition,  ii.  235 
rules  regarding,  ii.  236 
seizure  of,  ii.  195 
Cartels  :  definition  and  purpose  of, 

ii.  235 
Casanova,  i.  89 
Caspian  Sea,  i.  23 1 
Casus  foederis,  i.  572 
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Catherine,   Empress  of  Kussia,   ii. 

309 

Cavour,  Count,  i.  404 

Cellamere,  case  of  Prince,  i.  440 

Celsus,  i.  300 

Ceremoiiials,   maritime,  sec  Mari- 
time ceremonials. 

Certificate  of  registry,  i.  317 

"  Cesarewitch,"  case  of,  ii.  374 

Cession  of  territory,  i.  268-274 

acquisition       of       nationality 
through,  i.  355 

Ceylon,  pearl  fishery  off  the  coast 

of,  i.  333 
Chablais  and  Faucigny,  i.  262 ;  ii. 

83 
Chalmers,  i.  94 
Chambers  of  Reunion,  the  so-called, 

ii.  58 
Changes  in  the  condition  of  States, 

i,  114-118 
Chapelle,  droit  de,  i.  448 
Charges  d'Ati'aires,  i.  425 
Charges  des  Affaires,  i.  425 
Charles  I.,  i.  304 
Charles  XII.  of  Sweden,  dictum  of, 

ii.  ii6n 
Charleston,  blockade  of,  ii.  398?^,  410 
"Charlotta,"  case  of,  ii.  416 
Charter-party,  i.  318 
Chesapeake,  Bay  of,  ii.  247 
Chino- Japanese  war  (1894),  ii.  98 
Cholera  Conventions,  i.  581 
Christina,    Queen     of    Sweden,    i. 

409 
"  Circassian,"  case  of,  ii.  408 
Citizen    and    subject    of    a    State 

identical  as  far  as  International 

Law  is  concerned,  i.  349 
Civil  war  :  neutrality  during,  ii.  321 
commencement  of,  ii.  329 
termination  of,  275>«. 
Clayton-Bulwer  Treaty,  i.  236 
Clinton,  Sir  Henry,  ii.  161 
Coal  as  contraband,  ii.  427 
Code     of     signals,     International, 


Codification  of  International  Law, 

i-3S 
Collective   guarantee,    treaties    of, 

i-  575 
Colonial  States  cannot  be  parties  to 

international  negotiation,  i.  506 
Colonies   rank  as   territory   of  the 

motherland,  i.  219 
"Columbia,"  case   of,  ii.  344,  410, 

419 
Commercial  blockade,  ii.  400 
Conference  of  Berlin  (1874),  ii«  62, 

262;  (1885),  ii.  10 
Comity  of  Nations,  i.  25 
"  Commereen,"  case  of,  ii.  435 
Commercia  beUi,  ii.  227 
Commercial  Code  of  Signals,  i.  319 
Commissaries,  i.  492 
Commissions,  International,  i.  493- 
496 
in  interest  of  foreign  creditors, 

i.  495 
Como,  Lake  of,  i.  230 
Complaints  of  belligerents,  ii.  255- 

258 
Composite   International    Persons, 

i.  125-133 
Compromise  clause,  i.  559  ;  ii.  5,  16 
Copenhagen,  Treaty  of   (1830),   ii. 

46s 
Concentration  camps,  ii.  154 
Coiaception,  Bay  of,  i.  246 
Condominium,  i.  220 
Confederate  States,  i.  128 
Conferences,  see  Congresses 
Confiscation  at  outbreak    of    war, 

ii.  Ill 
Congo   Commission,    the    interna- 
tional, i.  228 
Congo  Conference  of  Berlin,  i.  71, 

347,  494,  566 
Congo  Free  State,  i.  34 
recognition  of,  i.  71 
neutralised,  i.  147  ;  ii.  324 
Congresses,   international :    cannot 
be  distinguished  from  Con- 
ferences, i.  510 

0  0  2 
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Congresses,   international :  concep- 
tion of,  i.  509 
parties  to,  i.  510 
procedure  at,  i.  5 1 1 
Conquest,  i.  287 ;  ii.  277 ;  sec  also 

Subjugation. 
Conseil  sanitaire  maritime  et  quar- 

antenaire  at  Alexandria,  i.  495 
Conseil     superieur    de     sante     at 

Constantinople,  i.  495 
Consolato  del  mare,  i.  55  ;  ii.  1 8 1, 

182,  303,307,  458 
Constance,  Lake  of,  i.  230 
Constantinople,  Treaty   of    (1888), 

i-  495,  567 
"  Constitution,"  case  of,  i.  487 
Constitutional  restrictions  concern- 
ing the  treaty-making  power,  i. 

523 
Consul-general,  i.  467 
Consular  activity,    rupture    of,   ii. 

107 
Consular  districts,  i.  467 
Consular      jurisdiction     in      non- 
Christian  States,  i.  480 
Consules  clecti,  i.  466 
Consules  missi,  i.  466 
Consuls :    appointment   of,   i.   469, 
470,  471 
archives  of,  i.  478 
consular  organisation,  i.  466 
consular  districts,  i.  467 
consules  missi    and   electi,    i. 

466 
dififerent  classes  of,  i.  467 
functions  of,  i.  472-474 
general  character  of,  i.  465 
in  non-Christian  States,  i.  479 
institution  of,  i.  463 
no  obligation  to  admit,  i.  469 
position  and  privileges,  i.  475- 

477 

subordinate  to   diplomatic  en- 
voys, i.  468 

termination  of  consular  office, 

i.  478 
Consuls  marchands,  i.  463 


Contiguity,  right  of,  i.  279 
Continuous  voyage,  doctrine  of,  ii. 

414,  433-435 
Continuous  transport,  doctrine    of, 

ii-  435-436 
Contraband  of  war,  i.  320 
absolute,  ii.  422-425 
analogous  of,  see  Analogous  of 

contraband 
armed  ships  as,  ii.  356 
articles    for    use    of    carrying 

vessel,  ii.  430 
beasts  of  burden,  ii.  426 
,  carriage  for,  ii.  98,  431-445 

capture  of,  ii.  440 
circuitous,  ii.  433-435 
consequences  of,   ii.  440- 

;  435 

I  Continental    opinion    on, 

I  ii.  438 

j  direct,  ii.  432 

I  indirect,  ii.  435-440 

penal   by   municipal   law, 

ii.  431 
penalty  for,  ii.  441  445 
I  without  knowledge  of  war, 

ii.  44271 
coal,  ii.  427 

conception  of,  ii.  420-431 
conditional,  ii.  422,  425-429 

pre-emption  of,  ii.  444 
continuous  transports,  doctrine 

of,  ii.  435-440 
cotton,  ii.  427 
definition  of,  ii.  42 1 
embargo,    dependent   upon,  ii. 

II2« 

foodstuffs,  ii.  426 

horses,  ii.  426 

hostile  destination  essential  to, 
ii.  429 

money,  ii.  427 

seizure  of,  during  blockade,  ii. 
I  243 

I    Contraband  vessels,  ii.  430 
I  property  of  crews  of,  ii.  430 

Contributions,  ii.  219 
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Convenance,  droit  de,  i.  177 

Conventions,  i.  529 

Cook,  Captain,  safe-condnct  granted 

to,  ii.  192 
Co-operation,  i.  183 
Copenhagen  :  Peace  treaty  of,  i.  62 

treaty  of   1857   abolished    the 
Sound  dues,  i.  251 
Corps,  diplomatic,  i.  425 
Corsica,  ii.  221 

pledged  by  Genoa  to  France, 
i.  271 
Cotton  as  contraband,  ii.  427 
Courland  merged  in  Eussia,  i.  270 
Courts  of  justice,  during  occupation 

of  country,  ii.  177 
Cracow,  republic  of,  i.  144,  205 
Creasy,  Sir  Edward  Shepherd,  i.  87 
Crete  :  blockade  of,  ii.  44 

international  position  of,  i.  71 
Crews  of  men-of-war,  their  position 

when  on  land  abroad,  i.  488 
Crime  against  the  Law  of  Nations, 
i.  201 

extraditable,  i.  387 

political,  i.  392 
Crimean  War,  i.  67  ;  referred  to  on 

asylum  to  men-of-war,  ii.  569 

blockade,  ii.  401,  409,  410 

Consolato    del    mare,    ii.    182, 

303 
contraband,  ii.  435 
enemy  subjects  on  belligerent's 

territory,  ii.  109 
loans,  flotation  of,  ii.  381 
Cromwell,  i.  165,  440 
Cruchaga,  i.  90 
Cuba,  independence  of,  i.  7 1 
Culte,  droit  du,  i.  448 
Cussy,  i.  94 
Custom,  as  source  of  International 

Law,  i.  21,  22 
Custom  tariffs,  Union  for  publication 

of,  i.  580 
Cutting,  A.  K.,  case  of,  i.  197 
Cyprus,  international   position    of, 
i.  221 


"  Daife,"  case  of,  ii.  236 
Danish  Fleet,  case  of,  i.  179 
Danube  :  blockade  of  the,  ii.  401 

navigation  on  the,  i.  228 
Danube  Commission,  i.  228,  494 
Dardanelles,  i.  251 ;  ii.  95 
Davis,  i.  88 
Dead  Sea,  i.  230,  307 
Dearborn,  General,  reprisal  by,  ii. 

261 
Death  of  consul,  i.  478 

of  diplomatic  envoy,  i.  461 
Declaration  concerning  diffusion  of 
asphyxiating    gases    (1899), 
ii.  538 
expanding  (Dum-Dum)  bullets 

(1899),  ii.  534 
launching  of  projectiles   from 
balloons  (1899),  ii.  536 
Declaration  of  Brussels  (1874),  "•  77i 

135.  274 
Paris  (1856),  i.  68,  564;  ii.  79, 
78,  93,  94,  108,  183,  184,  188 
199,  257,  309,  313.  339,  406, 
407,  422,  461 ;  (text  of),  ii.  498 
St.  Petersburg  (1868),  i.69,  566; 
ii.  76,   118,  208;    (text  of), 
ii.  503 
Declarations,  i.  529 

three  kinds  of,  i.  513 
De  facto  subjects,  i.  350 
Delagoa  Bay,  case  of,  ii.  299;  ii.  437 
Delaware,  Bay  of,  i.  247 
Delinquency,  international,  i.  201 
Delits  complexes,  i.  393 
Delta,  i.  285 
Delusion   and  error   in  parties  to 

treaties,  i.  526 
Den  Beer  Portugael,  General,  and 
rules  on   bombardment,  ii.  220- 
223 
Deniers  of  the   Law    of    Nations, 

i.  82 
Denization,  i.  359,  361 
Denmark,  treaty  by,  affecting  neu- 
trality, ii.  327,  34371 
Deposed  monarchs,  i.  411,  422 
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Deprivation,    loss     of     nationality 

through,  i.  356 
Derby,  Lord,  i.  573 
Dereliction  of  territory,  i.  298 
Deserters    not    to    be    extradited, 

i.  388 
Despagnet,  i.  88,  93 
Despatches  :  carriage  of,  for  enemy, 
ii.  446-456 
right  of  sending,  ii.  157 
Destruction    of   enemy    property : 
arms  and  ammunition  ii,  152 
monuments,  ii.  152 
necessary,  ii.  151,  152 
provisions,  ii.  152 
wanton,  ii.  1 50 
works  of  art,  ii,  1 52 
Devastation,  general,  ii,  153 
De  Wiitz  v.  Hendricks,  ii.  38on 
"  Diana,"  case  of,  ii.  195,  373 
Dieppe,  blockade  of,  ii,  401 
Dignity  of  States,  i.  167-170,  437 
Diplomacy,  i.  418  ;  ii,  72 
Diplomatic  corps,  i.  425 
Diplomatic  envoys :  appointment  of, 
i.  426,  428 
in  besieged  towns,  ii.  157 
captiu-e  of,  ii,  122 
carriage  of,  by  neutrals,  ii.  450 
ceremonial  and  political,  i.  422 
classes  of,  i.  425 
death  of,  i.  461 
dismissal   through   delivery  of 

passports,  i.  4 
exempt  from  criminal  and  civil 
jurisdiction,  i.  439,  445 
police  regulations,  i.  447 
subpoena  as    witnesses,   i. 

446 
taxes  and  the  like,  i.  448 
exterritoriality  of,  i.  441 
family  of,  i,  455 
found  on  enemy  territory  by  a 

belligerent,  i.  452;  ii.  339 
functions  of,  i.  433 
immunity    of    domicile    of,    i. 
441 


Diplomatic  envoys  :  interfering  with 
affairs  of  third  States,  i.  453 
inviolability  of,  i.  438,  440 
letters  of  marque  granted  by, 

ii.  312 
not    to   interfere    in    internal 

politics,  i.  435 
official  papers  of,  i.  427 
person  and  qualification  of,  i. 

426 
position  of,  i.  436 
privileges  of,  i.  437 
recall,  i.  458 
reception  of,  i.  429,  431 
refusal  to  receive   certain  in- 
dividuals as,  i.  430 
request  for  passports,  i.  459 
retimie  of,  i.  453-456 
right  of  chapel,  i.  448 
self-jurisdiction  of,  i,  449 
servants  of,  i,  455 
termination  of   their   mission, 

i,  456-462 
travelling  through  third  State, 
i.  450 
Diplomatic  intercourse,  rupture  of, 

ii,  107 
Diplomatic  usages,  i,  418 
"  Discovery,"  case  of,  ii,  192 
Discovery,  title  of,  i,  277 
Dissolution  of  treaties :  in   contra- 
distinction to    fulfilment,   i. 
547 
through  mutual  consent,  i.  548 
withdrawal    by    notice,   i. 

549 
vital    change  of    circum- 
stances, i,  550 
Distribution  of  Prize  Money  Pro- 
clamation (1866),  ii,  205 
"Doelwijk,"  case   of,  ii,   440,  476, 

477 
Dogger  Bank,  case  of,  i,  210  ;  ii.  7 
Dolus    non    purgatur    circuitu,    ii. 

434 
Domicile,   naturalisation    through, 

i.  353 
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Domin-Petruchevecz,  i.  36 

Doyen    of    the    diplomatic    corps, 

i.  42s 
Droit :  d'aubaine,  i.  377 

de  convenance,  i.  177 

d'etape,  i.  261 

d'enquete,  i.  324 

de  recousse,  i.  331 

de  renvoi,  1.  38 1 

de  chapelle,  i.  448 

de  culte,  i.  448 
Dubois,  case  of,  i.  446 
Duclair,  British  coal-vessels  at,  ii. 

396 

Duke  of  Brunswick  v.  King  of 
Hanover,  i.  412 

Dum-Dum  bullets,  ii.  118,  20S 

Dumont,  i.  94 

Dunant,  Jean  Henry,  on  treatment 
of  wounded,  ii.  123 

Dunkirk,  fortification  of,  i.  560 

Dutch  East  India  squadron,  at- 
tempted seizure  of,  ii.  304 


Effect  of  treaties  :  how  affected  by 
changes  in  Government,  i.  540 
upon  parties  to,  i.  539 
upon  subjects  of  parties,  i.  539 
upon  third  States,  i.  541 
Effective  occupation,  see  Occupation 
Effects   of  outbreak  of  war :   belU- 
gerents'   property  in    enemy 
State,  ii.  in,  112 
cancellation  of  treaties,  ii.  107, 

108 
diplomatic  relations,  ii.  107 
general  effects,  ii.  106 
subjects     of     belligerents     on 

enemy  territory,  ii.  109 
trade     between      belligerents' 
subjects,  ii.  no 
Egypt,    international    position    of, 

i.  480 
El  Arish,  capitulation  of,  ii.  240- 

242 
"  Elba,"  case  of,  ii.  376 


"  Eliza  and  Katy,"  case  of,  ii.  467 
"  Elizabeth,"  ease  of,  ii.  195,  416 
Elizabeth,  Queen,  i,  303,  440 
"  Elsebe,"  case  of,  ii.  466 
Embargo  at  outbreak  of  war,  ii.  112 
belligerent  and,  ii.  394 
case  of,  ii.  35 
contraband  and,  ii.  112 
Emigration,  i.  351 

loss  of   nationality   through,  i. 
356 
Emblems  :  of  ambulances,  ii.  127 

hospital  ships,  ii.  215 
Emperor  William  Canal,  i.  233 
Ems,  exclusion  of  the,  from  block- 
ade, ii.  402 
Enclosure,  i.  219 

Enemy   character :  cases   defining, 
cited,  ii.  97^ 
enemy       subjects       domiciled 

abroad,  ii.  99 
in  general,  ii.  97 
merchantmen,   neutral,    under 

enemy  flag,  ii.  loi,  205 
neutrals   in  service  of  bellige- 
rents, ii.  98 
neutrals  on  belligerents'  terri- 
tory, ii.  99 
property'  of  foreigners  on  enemy 

territory,  ii.  ICX5 
subjects  of  belligerents  living 
on  enemy's  territory,  ii.  100, 
109 
Enemy    territory,    occupation    of : 
aim  of  warfare,  an,  ii.  167 
constructive,  ii.  lyin 
courts   of  justice,    position   of 

during,  ii.  177 
duties  of  occupant,  ii.  173 
end  of,  ii.  173 
government    officials'    position 

during,  ii.  176 
municipal     officials'     position 

during,  ii.  176 
rights  of  occupant,  ii.  173-176 
subjects  of  belligerents  living 
on,  ii.  100,  109 


568 


GENERAL   INDEX 


Enemy    territory,    occupation    of : 

when  effected,  ii.  169-173 
Enquete,  droit  d',  i.  324 
Envoys  extraordinary,  i.  424 
Equality  of  States,  i.  16,  19 
Erie,  Lake,  i.  230,  231 
Error   and   delusion   in   parties  to 

treaties,  i.  526 
Estate  duty,  i.  377 
Espionage,  ii.  159-162,  217,  267 
Etape,  droit  d',  i.  261 
"  Euridice,"  case  of,  ii.  yj'] 
European  Concert,  i.  163 
European   Danube   Commission,  i. 

494 
"Exchange,"  case  of,  i.  487;  ii.  419 
"  Exequatur  "  requisite  for  consuls, 

i.  471 
Expiration   of  treaties;    in  contra- 
distinction to    fulfilment,  i. 
547 
through   expiration  of  time,  i. 

548 
through  resolutive  condition,  i. 
548 
Explosive  bullets,  ii.  118 
Expulsion  of    foreigners :    in    the 
discretion  of  every  State,  i. 
378 
how  effected,  i.  381 
in  Great  Britain,  i.  378 
in  Switzerland,  i.  378 
just  causes  of,  i.  379 
Exterritoriality   of    diplomatic   en- 
voys, i.  441-450 
men-of-war  in  foreign  waters, 

i.  487 
monarchs,  i.  408 
presidents  of  republics,  i.  4r3 
Extinction  of  States,  i.  118 
Extraditable  crimes,  i.  387 
Extradition  :  conception  of,  i.  382 
condition  of,  i.  388 
effectuation  of,  i.  388 
municipal    extradition  laws,  i. 

3S5 
no  obligation  to  extradite,  i.  383 


Extradition  :  of  deserters,  i.  388 
of  political   criminals,   i.   388, 

389-400 
treaties  stipulating  extradition, 
how  arisen,  i.  383 
Extradition  Acts,  British,  i.  385 


Family  of  Nations,   definition  of, 

i.  12 
"  Fanny,"  case  of,  ii.  46571 
Fauchille,  i.  88,  95 
Faucigny,  neutral  ground,  ii.  82 
Fecamp,  blockade  of,  ii.  401 
Federal  States,  i.  129,  222 
"  Felicity,"  case  of,  ii.  470 
Female  consuls,  i.  469 
Female  diplomatic  envoys,  i.  426 
Ferguson,  i.  90 
Fetiales,  i.  50 
Fictitious  blockade,  ii.  406 
Fides    etiam    hosti     servanda,    ii. 

226 
Field,  i.  36 

Finance  Act  of  1894,  i.  377 
Fiore,  i.  yj,  89,  92  ;  ii.  439 
First  Armed  Neutrality,  ii.  308,325, 

407,  422 
Fisheries  :  around  the  Faroe  Islands, 

i.  337 

in  gulfs  and  bays,  i.  242 

in  straits,  i.  250 

maritime  belt,  i.  242 

North  Sea,  i.  322,  334 

off  the  coast  of  Iceland,  i.  333, 
337 

Open  Sea,  i.  333-338 
Fishing-boats,  seiziure  of,  ii.  193 
Flags  :  abuse  of,  on  the  part  of  ves- 
sels, i.  321 

claims  of  vessels  to  sail  under 
a  certain,  i.  316 

claims  of  States  to  maritime, 
i.  312 

commercial,  i.  313 

verification  of,  i.  320,  322 

use  of  false,  ii.  217  and  n 
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Flags  of  trace  :  abuse  of,  ii.  233 
bearers,    admitted,    treatment 

of,  ii.  232 
unadmitted,    treatment    of,  ii. 

231 
capitulations  and,  ii.  239 
land  warfare  and,  ii.  231 
meaning,  ii.  230 
naval  warfare  and,  ii.  231 

Flinders,  ease   of  the  explorer,  ii. 

193" 
"  Florida,"  case  of,  ii.  392 
Foreign  Jurisdiction   Act  of    1890, 

i-  374 
Foreign  Offices,  i.  414 
Foreigners :     departiu-e     from    the 
foreign  country,  i.  379 
expulsion  of,  i.  378-382 
how   far   they  can  be  treated 
according     to    discretion,    i. 
376 
in  Eastern  countries,  i.  373 
protection    to   be    afforded   to, 

i.  375 
reconduction  of,  i.  381 
subjected  to  territorial    supre- 
macy, 372 
imder  protection  of  their  home 
State,  i.  374 
Forerunners  of  Grotius,  i.  76 
Form  of  treaties,  i.  528 
Formosa,  blockade  of,  ii.  44 
"  Forsigtigheten,"  case  of,  ii.  377 
"  Fortuna,"  case  of,  ii.  416 
Fox  and  other,  case  of,  ii.  475 
Franchise  de  I'hotel,  i.  442 

du  quartier,  i.  442 
"  Franciska,"  case  of,  ii.  400,  407, 

409,  410 
Franco-British  War  (1793),  ii.  ill  ; 

(1803),  ii.  109 
Franco-German  War  referred  to  on 
angary,  ii.  39571,  396 
armistices,  ii.  244,  245,  249,  25 1 
asylum  to  belligerents,  ii.  363, 

366 
blockade,  ii.  401 


Franco-German  War,  referred  to  on 
cable  laying,  ii.  385 
capitulation,  ii.  23971 
courts  of  justice,  ii.  i  'j'] 
expulsion   of  enemy  subjects 

ii,  109 
Franc-tireurs,  ii.  90 
hostages,  ii.  271,  272 
loans,  flotation  of,  ii.  381 
mail-bags,  search  of,  ii.  453 
merchantmen,  ii.  185,  201,  205 
neutrality,  ii.  83,  324,  325,  353, 

363 
peace  treaty,  ii.  291 
pilotage,  ii.  383 
postliminium,  ii.  295 
prisoners  of  war,  ii.  208,  289 
reprisals,  ii.  260,  262 
sieges,  ii.  15771. 
supplies  by  neutrals,  ii.  yj"] 
volunteer  fleet,  ii.  93,  257 
"  Franconia,"  case  of,  i.  29 
Frankfort,  Treaty  of  (1871),  ii.  291, 

296 
Frankfort-on-the- Main,  subjugation 

of,  ii.  279 
"  Freden,"  case  of,  ii.  390^ 
Frederick  II.  of   Prussia :   forcible 
levies  by,  ii.  168 
reprisals  by,  ii.  38,  39 
Frederick   III.,   Emperor   of   Ger- 
many, i.  301 
"Frederik  Moltke,"  case  of,  ii.  416 
French    Eevolution,  second  armed 

neutrality  and,  ii.  309 
"  Freundschaft,"  case  of,  ii.  97 
'*  Friendship,"  case  of,  ii.  449 
Friendship  and  Commerce,  treaty  of 

{1785),  ii.  131,  184,442 
Frische  Haff,  i.  247 
Fugitive  Offenders  Act  of   1881,  i. 

385,  386 
Fulfilment  of  treaties,  i.  547 
Full  powers,  i.  426 
Fnnck-Brentano,  i.  88 
Fundamental  rights  of  States,  i.  158 
"  Filrst  Bismarck,"  case  of,  ii.'344 
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Gabella  emigrationis,  i.  yj"] 

Gaeta,  blockade  of,  ii.  44 

Gallatin,  case  of  the  coachman  of 

Mr.,  i.  455 
Gareis,  i.  89,  93 
"  General,"  case  of,  ii.  437 
"  General   Armstrong,"  case  of,  ii. 

390 
"  General  Hamilton,"  case   of,   ii. 

418 
Genet,  letters  of  marque  granted 

by,  ii.  312 
Geneva  Convention,  i.  69,  565 

contributions  of  war  and,   ii. 

149,   I507i 

naval  warfare  and,  ii.  210-216 
origin  of,  ii.  123 
prisoners  and,  ii.  209 
text  of,  ii.  500 

wounded   soldiers  and,  ii.  76, 
125-128,  149,  150 
Geneva :   Court  of  Arbitration,  ii. 

393 
Lake  of,  i.  230 

Societe  d'utilite  publique.ii.  124 
Genoa  :  capitulation  of,  ii.  237 

sovereignty  over  the  Ligurian 
Sea,  i.  301 
Gentilis,  i.  "j"]^  304 
George   III.   and    case   of  Andre, 

ii.  162 
German  contract  for  cutting  trees 
in  French  forests,  case  of,  ii.  296 
Germany,  blockade  of,  ii.  401 
Gessner,  on  carriage  of  contraband, 

ii.  438 
Ghillany,  i.  94 
Gibraltar,  i.  260 

Good  offices,  i.  182,  545  ;  ii.  9-14, 
257 
difference  between  mediation 

and,  ii.  10 
in  Russo-Japanese  war,  ii.  1471 
purpose  of,  ii.  1 1 
see  oIho  Mediation. 
Government  officials,  deposition  by 
enemy,  ii.  176 


Great  Powers,  i.  3 

hegemony  of,  i.  163 
Greece  :  blockades  of,  ii.  44 

independence  of,  i.  67 
Greeks,  their  rules  for  international 

relations,  i.  48 
Gregoire  Abbe,  i.  35 
"  Grossovoi,"  ease  of,  ii.  yj"^ 
Grotians,  the,  i.  85 
Grotius,  Hugo,  i.  58,  77-81,  303; 
cited  on 
armistices,  ii.  248,  250 
captivity,  ii.  130 
contraband,  ii.  42 1 
destruction  of  enemy  property, 

ii.  152 
neutrality,  ii.  303,  316??. 
Guarantee :   as   means  of  securing 
performance   of    treaties,   i. 
544 
of  government   or  dynasty,  i. 

184 
treaties  of,  i.  573 
collective,  i.  575 
conception  of,  i.  573 
effect  of,  i.  574 
Guebriant,  Madame  de,  i.  426 
Gulfs,  i.  246 

Gulistan,  Treat}-  of,  i.  231 
Gurney,  case  of,  i.  454 
Gyllenburg,  case  of,  i.  440 


Haggerty,  case  of,  i.  471 
Hague  Convention :  arbitration  and, 
ii.  16,  19,  21-28 
concerning   fisheries  in  North 

Sea  (1882),  i.  334 
declarations  of    1899,    ii.    119, 

208 
disabled  marines,  ii.  447W 
discussion  of  laws  of  war,  ii. 

n 

guerilla  warfare,  ii.  67 
influence  on  reprisals,  ii.  42 
International  Court  of  Arbitra- 
tion at,  i.  498 
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Hague  Convention :  regulations  I'e 

war  on  land,  ii.  76 
rules  for  mediation  and  good 

oflices,  ii.  11-13 
Hague  Peace  Conference,  i.  37,  72, 

567 
booty  on  battlefield  and,  ii.  140 
rules  re  hospital  ships,  ii.  213- 

215 
"  wish  "  of  Final  Act  of,  ii.  314 
Hague  Regulations  on : 
angary,  ii.  396 
armies,  definition  of,  ii.  88 
armistices,  ii.   244,   246,   249, 

251,252 
belligerents  defined,  ii.  89 
bombardment,  ii.  155,  158,  159 
booty  on  battlefield,  ii.  144 
bureau  of  information,  ii.  134 
capitulations,  ii.  238,  242 
captivity,  ii.  1 31-136 
contributions,  ii.  149 
dead  bodies,   valuables   found 

on,  ii.  128 
defence  by  irregular  forces,  ii. 

91 
destruction  of  enemy  property, 

ii.  151,  153 
espionage,  ii.  159  162,  270 
flags  of  truce,  ii.  231-233 
fugitive  troops,  ii.  365,  366 
Geneva  Convention  confirmed 

by,  ii.  125 
hostages,  ii.  273«. 
illegitimate  warfare,  ii.  258 
irregulars,  ii.  90,  267 
levies  en  masse,  ii.  91 
obtaining  information,  ii.  267 
occupation  of  enemy  territory', 

ii.  138,  171,  174-176 
passage    of   woimded   through 

neutral  territory  ii.  347 
pillage,  ii.  1 56 
practices   of  land   warfare,  ii. 

114,  116,  117 
prisoners  of  war,  after  peace, 

ii.  136,  288 


Hague  Regulations  on  private  enemy 
property,  ii.  137-144,  148 
quarter,  refusal  of,  ii.  116 
release  on  parole,  ii.  134 
reprisals,  ii.  262 
requisitions,  ii.  148 
ruses,  ii.  164,  165 
wounded  prisoners,  ii.  364 
"  Haimun,"  case  of,  ii.  386 
Hale,  Captain  Nathan,  case  of,  ii. 

162 
Hall,  i.  87,  93;  ii.  219 
Halleck,  i.  88,  91 ;  ii.  166 
Hanover,  subjugation  of,  ii.  279 
"  Harmony,"  case  of,  ii.  97 
Hartmann,  i.  88,  92 
Hautefeuille,  cited   on  justification 
of  blockade,  ii.  402 
right   of  visitation   of  neutral 
vessels,  ii.  458% 
Hay-Pauncefote    Treaty    (1901),   i. 

237,  568;  ii.  83 
Heads   of   States :   competence    of, 
i.  405 
honours   and   privileges    of,   i. 

406 
legitimitate  or  usurping,  i.  405 
position  of,  i.  406 
predicates  of,  i.  167 
recognition  of  new,  i.  404 
violence  against,  ii.  122 
Heffter,  i.  88,  91 
Heilborn,  on  war  material  on  neutral 

territory,  ii.  368  n 
"  Henrik   and   Maria,"    case  of,  ii. 

403 
Hertslet,  i.  95 
Herzegovina,  international  position 

of,  i.  221 
"  Herzog,"  case  of,  ii.  437,  473 
Hesse-Cassel,  Electorate  :   case  of, 
297 
subjugation  of,  ii.  279 
Hinterland,  i.  281 
"Hipsang,"  case  of,  ii.  473 
Hobbs  V.  Henning,  ii.  43871 
Hobbes,  i.  4 
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"  Hoffining,"  case  of,  ii.  412 
Holland,  blockade  of,  ii.  44 
Holland,    cited,  on    armistices,   ii. 
243% 
contraband,  ii.  428,  42971 
doctrine     of      continuous 

voyage,  ii.  434,  437 
indemnities,  ii.  143 
list    of     neutrality    ques- 
tions, ii.  314-316 
pacific  blockade,  ii.  43 
drafts  laws  of  war,  ii,  78^ 
i-eport  on  bombardment  by,  ii. 
220-223 
HoUs,  on  arbitration,  ii.  22w 
Holtzendorff,  i.  89,  93 
Holy  Alliance,  i.  65,  67,  188,  569 
Holy  See,  i.  149-154,  420 

cannot  be  party  to  international 
negotiation,  i.  506 
Hon-kohe   Bay,   Eussian    fleet    at, 

ii.  356 
"  Hoop,"  ease  of,  ii.  1 1 1 
Hospital  ships,  ii.  195,  212-215 
Hospitals,  ii.  126 
Hostages,  ii.  ij^n 

as   a   means   of   securing    the 
performance    of    treaties,    i. 

543 
taking  of,  ii.  271-273 
Hostilities :   effect    of    termination 
of  war  through,  ii.  276 
simple  cesssation   of,  ii.    275- 
277 
Hovering  Acts,  i.  245 
Hubertsburg,  Peace  treaty  of,  i.  63 
Hiibner,   proposal   regarding    prize 

coui'ts,  ii.  479 
Huddy,  Joshua,  case  of,  ii.  260 
Humbert  of  Italy,  assassination  of 

King,  i.  398 
Hiiningen,  i.  262 
"  Hunter,"  case  of,  ii.  467 
Huron,  Lake  of,  i.  230,  231 
"  Hurtige  Hanne,"  case  of,  ii.  416 
"  Hussar,"  case  of,  ii.  218 
Hutcheson,  i.  83 


Iceland,  fisheries   around,  i.   333, 

"  Ikhona,"  ease  of,  ii.  472 

Illegal  obligations,  i.  528 

Illegitimate  war,  ii.  254 

"  litis,"  case  of,  ii.  375 

"  Imina,"  case  of,  ii.  438 

Immoral  obligations,  i.  527 

Immunity  of  domicile,  i.  439 

Indemnities,  ii.  143 

Independence    of     States  :     conse- 
quences of,  i.  171 
definition  of,  i.  170 
restrictions  upon,  i.  1 74 
violations  of,  i.  173 

"  Indian  Chief,'"  case  of,  ii.  97 

Indian     vassal     States     of     Great 
Britain,  i.  135 

"  Indigenousness,"  international,  i. 

345 
Individuals:  never  subjectsof  Inter- 
national Law,  i.  19,  341 
objects  of  International  Law, 

i-  344 
stateless,  i.  345,  366 
Industrial      property,      union     for 

protection  of,  i.  579 
Inquii-y,  international  commissions 

of,  i.  493 
Institute  of  International  Law,  the, 
i.  36 ;  on 
analogues  of  contraband,  ii.  456 
angary,  ii.  395W 
belligerents,  ii.  86tc 
blockades,  ii.  45 
bombardment,  ii.  220-223 
carriage  of  contraband,  ii.  439, 

444 
insurrection,  ii.  322/? 
laws  of  war,  ii.  77 
neutral  mailboats,  ii.  45 
neutrality,  ii.  360W 
prize  courts,  ii.  474%,  479 
prizes,  ii.  201 
rules  :  on  reprisals,  ii.  26 

submarine  cables,  ii.  224, 
•^8^« 
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Institute  of  International  Law,  on 
visitation    during    armistice,    ii. 
458  »» 
Instructions  of  diplomatic  envoys, 

1.427 
Insurgents  :  do  not  possess  the  right 
of  legation,  i.  42  r 
recognised     as     a     belligerent 
Power,  i.  99,  112 
Integrate  territoi-y,  i.  218 
Intercession,  i.  183 
Intercourse  of  States,  i.  191-194 
International  bureau  of  the  Inter- 
national Court  of  Arbitration,  i. 
499 ;  ii.  23 
International  Code  of  Signals,  i.  320 
International  Commission :  concern- 
ing sugar,  i.  496 
of  the  Congo,  i.  495 
International  Commissions,  i.  493 
in  the  interest  of  foreign  credi- 
tors, i.  495 
of  Inquiry,  i.  493  ;  ii.  7 
International  Convention :  for  adap- 
tation  to  maritime   warfare 
of  principles  of  Geneva  Con- 
vention of   1864   (text  of),  ii. 

530 
for  pacific  settlement  of  Inter- 
national disputes  (text  of,)  ii. 

505 
with  respect  to  laws  and  cus- 
toms of  war  on  land  (text  of), 
ii.  519 
International  Comicil  of  Sanitation 

at  Bucharest,  i.  495 
International   Court  of  Arbitration 

at  the  Hague,  i.  498 
International  Courts  in  Egypt,  i.  480 
International  crimes,  i.  201 
International  delinquencies,  i.  201 
International  Law :  basis  of,  i.  1 5 
codification  of,  i.  35 
definition  of,  i.  3 
dominion  of,  i.  30 
factors  influencing  the  growth 
of,  i.  24 


International   Law :  inception   and 
development  of,  ii.  20 
legal  force  of,  i.  4 
relations    between     Municipal 

Law  and,  i.  25 
sources  of,  i.  20 
States  as  subjects  of,  i.  iS 
International  Law  Association,  the, 

i-37 
International  negotiation,  see  Nego- 
tiation 
International     offices    concerning ; 
customs  tariffs,  i.  497 
industrial  property,  i.  497 
maritime   office    at    Zanzibar, 

i.  497 
postal,  i.  496 
sugar,  i.  498 
telegraph,  i.  496 
transports,  i.  497 
weights  and  measures,  i.  499 
works  of  literature  and  art,  i. 
497 
International  personality  as  a  body 
of  qualities,  i.  1 59 
definition  of,  i.  160 
International  persons,  i.  99 
International  Postal  Union,  m  case 

of  war,  ii.  108 
International    rivers,    blockade   of, 

ii.  401 
International       transactions,      see 

Transactions 
Internuncios,  i.  424 
Interpretatio  authentica,  i.  560 
Interpretation  of  treaties,  i.  559 
Intervention,  i.  74 

admissibility  in  default  of  right, 

i.  185 
conception,  ii.  49 
concerning  treaty  concluded  by 

other  States,  i.  545 
definition  of,  i.  181 
distinguished    from    participa- 
tion, ii.  49 
for    maintaining     balance     of 
power,  i.  185 
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Intervention :   illegitimate   warfare 
and,  ii.  357 

in  interest  of  humanity,  i.  1 86 

mode  of,  ii.  50 

right  of,  i.  1S3  ;  ii.  258 

time  of,  ii.  5 1 
Inviolability  of  diplomatic  envoys, 

i.  438,  440 
Irish  Sea,  i.  250 

Isabella,  Queen  of  Spain,  i.  404,  411 
Island,  new-born,  i.  285 
Italy  :   as  a  Great  Power,  i.  164 

her  law  of  guarantee  concerning 
the  Pope,  i.  1 50 
Ionian  Islands,  neutrality  of,  ii.  82, 

324 
Irregular  forces,  defined,  ii.  89,  90 
Italian  Marine  Code  (1865),  ii.  185 


Jacquin,  case  of,  i.  394 

James  I.,  i.  302,  450 

"James  Cook,"  case  of,  ii.  414 

Jameson  raid,  case  of,  ii.  58 

"Jan  Frederick,"  case  of,  ii.  207 

Japan,  i.  33,7^,  164 

Japanese  Prize  Regulations,  ii.  471 

"  Jemchug,"  case  of,  ii.  374 

"Jemmy,"  case  of,  ii.  206 

Jenkins,  Sir  Leoline,  i.  82 

Jenkinson,  i.  94 

Jews  :  their  rules  for  international 
relations,  i.  45 
treatment  of,  in  Russia,  i.  347 
in  Roumania,  i.  366,  347 
sometime  excluded  from  Gib- 
raltar, i.  260 

Joinville,   Prince  de,  on  bombard- 
ment, ii.  22 1 

Jokki,  Captain  Jersko,  case  of,  ii. 
162,  269 

Jokoko,  Major  Ishomo,  case  of,  ii. 
162,  269 

"  Jonge  Klassina,"  case  of,  ii.  97 

"  Jonge    Margaretha,"   case  of,  ii. 
426 


"  Joung  Jakob  and  Joanna,"  case 

of,  ii.  193 
"Journal  Telegraphique,"  i.  496 
Juges  consuls,  i.  463 
"  Juno,"  case  of,  ii.  416 
Jurisdiction,  i.  194-197 
in  Straits,  i.  250 
on  the  Open  Sea,  i.  195,  315- 

324 
over  citizens  abroad,  i.  195 
over  crews  of  men-of-war  when 

on  land  abroad,  i.  487 
over  foreigners  abroad,  i.  196 
over    foreign    vessels    sailing 
tmder  the  flag  of  a  State,  i. 
316 
over  pirates,  i.  330 
within   the   maritime    belt,   i. 
244 
Jus  ;  albinagii,  i.  377 
angaria,  ii.  40,  394 
avocandi,  i.  350 
postliminii,  ii.  293 
quarteriorum,  i.  442 
representationis  omnimodse,  i. 

405 
transitus  innoxii,  i.  45 1 
Justification    for  blockade,  ii.   47, 
402 
retorsion,  ii.  32 


Kainardgi,  Treaty  of,  i.  420 

"  Kaiserin  Maria  Theresia,"  case  of, 

ii-  344 
Kamptz,  i.  95 
Kamranh  Bay,   Russian    fleet    in, 

ii-  357 
Kara  Sea,  i.  308 
Kardis,  Peace  treaty  of,  i.  62 
Katsehenowsky,  i.  36 
Kattegat,  the,  i.  257 
Keiley,  case  of,  i.  431 
Keith,  Lord,  ii.  241 
Kelmis,  i.  220 
Kent,  James,  i.  87 
Kertch,  Strait  of,  i.  307 
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Kiaochau  leased  to  Germany,  i.  27 1 

King's  Chambers,  i.  247 

Kleber,   General,   and  capitulation 

of  El  Arish,  ii.  240 
Kleen,  on  carriage  of  contraband, 

ii-  439 
Kliiber,  i.  88,  91,  95 
•'  Knight  Commander,"  case  of,  ii. 

472 
"  Korietz,"   case   of,    ii.    342,    375, 

391" 
Kosta,  case  of  Martin,  ii.  367 
"  Kow-shing,"  case  of,  ii.  99,  375 
Kriegs-Manier,  ii.  75 
Kruger,  President,   conveyance  to 

Europe,  ii.  383 
Kurische  Hatf,  i.  247 


"La  Gloire,"  case  of,  ii.  236 
"La  Santissima  Trinidad,"  case  of, 

ii-  357 
Laibach,  Congress  of,  i.  66 
Lakes,  i.  230 

Lambermont,  Baron,  cited,  ii.  62 
Land  warfare  :  aims  of,  ii.  113 
ambulances,  ii.  126 
assault,  ii.  1 54,  1 56 
asylum    during,     see    Neutral 

asylum 
bombardment,  ii.  154,  157 
captivity,  see  Captivity 
contributions,  ii.  149 
dead,  treatment  of,  ii.  1 28 
distinguished  from  sea  warfare, 

ii.  114 
enemy  property,    see    Public 
enemy     property  ;    Private 
enemy  property 
espionage,  ii.  159-162 
expanding  bullets,  ii.  118 
explosive  bullets,  ii.  118 
explosives  from    balloons,    ii. 

119 
flags  of  truce,  ii.  231 
killing  of  combatants,  ii.  116 
117 


Land  warfare :  lawful  practices  in, 
ii.  114,  117 
means  used,  ii.  113 
medical  staff,  ii.  1 26 
military  hospitals,  ii.  1 26 
flag  denoting,  ii.  127 
objects  of  means  of,  ii.  114 
occupation,   see    Enemj'  terri- 
tory, occupation  of 
prisoners  of,  who  are,  ii.  133 
projectiles:  from  balloons,    ii. 
119 
containing  noxious  gases, 
ii.  119 
quarter,  refusal  of,  ii.  116 
requisitions,  ii.  146-149 
in  kind,  ii.  148 
quartering    of   troops,    ii. 
148 
ruses,  ii.  164-167 

character,  ii.  164 

distinct   from   perfidy,    ii. 

166 
varieties,  ii.  164 
sick,  treatment  of,  ii.  125 
siege,  ii.  154,  156 
stratagems,  ii.  166 
treason,  ii.  162 
unlawful  practices  in,   ii.   114, 

117 
violence  against  enemy  persons, 
ii.  114 
heads  of  States,  ii.  1 22 
non-combatants  of  armies, 

ii.  120 
officials  of  importance,  ii. 

122 
private  enemy  persons,  ii. 
120 
wounded,  treatment  of,  ii.  125, 

127 
wounding    of    combatants,    ii. 
116,  117 
Landlocked  seas,  i.  230 
Language  of  diplomacy,  i.  418 
Laperouse,  Count,  case  of,  ii.  192 
Law  of  guarantee,  the  Italian,  i.  1 50 
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Law  of  Nations,  see   International 

Law 
Law  of  Nature,  i.  79 
Law-making  treaties,    i.    23,    518, 

563-568 
Lawrence,  i.  87,  93 
Laws  of  war :  binding  force  of,  ii. 
78,  79 

development  of,  ii.  76-78 

evolution  of,  ii.  75 

Hague  regulations,  ii.  7711 

origin  of,  ii.  74-76 

principles,  ii.  75 

roots  of,  ii.  74 

treaties  regarding,  ii.  76 
Lease  of  territory,  i.  22 1 
Legation  :  combined,  i.  428 

institution  of,  i.  4 1 6 

members  of,  i.  453,  454 

right  of,  i.  418 
Legati  a  latere  or  de  latere,  424 
Legnano,  i.  76 
Legitimate  war,  ii.  254 
Leibnitz,  i.  94 
"  Lena,"  case  of,  ii.  373 
Letters  of  credence,  i.  426,  457 

marque,  ii.  37,  4i)  9-,  '97,  306, 
31-,  352,  458W 
Lettre  de  provision,  i.  458 

de  recreance,  i.  458 
"Leucade,"  case  of,  ii.  470 
Levi,  Leone,  i.  87 
Levies :  en  masse,  ii.  90 

forcible,  ii.  176 
Licences  to  trade,  ii.  227 
Lichtenstein,    Principality   of,    war 

with  Prussia,  ii.  276 
Lieber,  i.  36 

Lincoln,  assassination  of,  i.  398 
"  Lion,"  case  of,  ii.  375 
Liszt,  i.  89,  93 
Literature,  union  for  the  protection 

of  works  of,  i.  579 
Loans,  ii.  380-382 
Log-book,  i.  317 

Lombardy  ceded  in  1859  by  Austria 
to  France,  i.  272 


London  :  Conference  of  1841,  i.  61  ; 
(1871),  i.  69  ;  (1883),  i.  99 
Convention  (1833),  ii.  195 
Treaty  of  1831,  i.  564;  (1840), 
i-  533;  (1841),  i.  252,  347  ; 
.     (1893),  ii.  82;  (1864),  ii.  82; 
(1867),  i.  566  ;  (1871),  i.  232, 
252,311,  552 
Lorenzo   Marques,  seizure  of  Ger- 
man vessels  at,  ii.  437 
Lorimer,  James,  i.  87,  93 
Loss  of  territory,  i.  296 
Louis  XIV. :   Consolato   del   Mare 
and,  ii.  182 
embargo  and,  ii.  394 
Louis     Napoleon,     award     of,     on 

violation  of  neutrality,  ii.  391 
Louisiana  boundary  dispute,  i.  279 
Lieber,   Prof.,   and    rules   of   war, 

ii.  77 
Lippincott,  Captain,  case  of,  ii.  261 
"  Ludwig,"  case  of,  ii.  202 
L' Union  Postale,  i.  496 
Lushington,   Dr.,   on   blockade,    ii. 

407,  409 
Luxemburg,   neutrality  of,  i.    1 46 ; 

ii.  85,  324,  347,365 
"Luxor,"  case  of,  ii.  441,  478 
Lymoon  Pass,  i.  249 


Macartney  v.  Garbut,  i.  448 
Mackintosh,  Sir  James,  i.  390 
McLeod,  case  of,  i.  483 
"Madison,"  case  of,  ii.  451 
Madison,  Mr.,  reprisal  by,  ii.  261 
Magellan,   Straits  of,  i.   250,   568 ; 

ii.  82 
Mailbags  on  neutral  vessels  during 

war,  ii.  45^-454 
Mailboats  during  war,  ii.  195 
Maine,  Sir  Henry  Smnner,  i.  87 
"  Malacca,"  case  of,  ii.  95 
Mancini,  i.  36 
Manifest  of  cargo,  i.  317 
Manifestoes  of  war,  ii.  104 
Mankind,  rights  of,  i.  346 
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Manning,  i.  87,  91  ;  ii.  n  i 

Marauding,  ii.  270 

Mardyck,  port  of,  i.  560 

"Margaret,"  case  of,  ii.  441 

"  Maria,"  case  of,  ii.  419,  464,  466) 

475 
Marino,  international    position    of 

San,  i.  139 
Maritime  belt,  i.  239-246 
Maritime  ceremonials,    i.  170,  242, 

302,  311 
Maritime  Convention  of  St.  Peters- 

bm-g  (1801),  ii.  310,  460 
Marmora  Sea,  i.  307 
Martens,  Charles  de,  i.  85 

F.  von,  i.  90,  93 

G.  F.  von,  i.  84 
Mary,  Qtieen,  i.  302 

Mason,  Mr.,  case  of  seizure  of,  ii. 

455 
Matzen,  i.  90 
Maza  and  Larrache,  Messrs.,    case 

of,  ii.  429 
Means  of  securing  performance  of : 

guarantee,  i.  544 

hostages,  i.  543 

oaths,  i.  542 

occupation  of  territory,  i.  543 

pledge,  i.  543 

treaties,  i.  542 
Mediation,  i,  182,  54,5  ;  ii.  9-14,  257 

difference  between  good  offices 
and,  ii.  10,  1 1 

dutj'  of  offering,  ii.  10 

Hague    Convention    rules   for, 
ii.  11-13 

legal  value,  ii.  $n 

occasion  for,  iL  9,  257 

right  of  offering,  ii.  10 

value  of,  ii.  9,  14 
Medical  staff,  ii.  126,  216,  217 
Menam,  blockade  of,  ii.  44 
Mendoza,   Spanish  Ambassador,  i. 

303 
case  of,  i.  439 
Men-of-war :  proof  of  character,  i. 
485 
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Men-of-war :  in  foreign   waters,   i. 
485 
position   in   foreign   waters,  i. 
487 
on  the  high  seas,  i.  222 
of  crew   on    land  abroad, 
i.  488 
Menou,  General,  and  capitulation 

of  El  Arish,  ii.  241 
"  Mentor,"  case  of,  ii.  286 
Merchant  Shipping  Acts  of  1873  ^^^ 

1874,1.  319;  (1894),  i.  322 
Merchantmen,   enemy :   appropria- 
tion of,  ii.  184-186,  196-207 
goods  of  enemy  subjects  on,  ii. 

184-186,  207 
neutral   vessels  under  enemy 

flag,  ii.  loi,  205 
salei,of  goods  on,  in  transitu, 

ii.  207 
voyage  of,  at  outbreak  of  war, 

ii.  194 
see  also  under  Prizes 
Merchantmen,  neiitral,  giving  trans- 
port to  belligerents,  ii.  383 
under  enemy  flag,  ii.  loi,  105 
"  Mercurius,"  case  of,  ii.  419 
IMessina,  blockade  of,  ii.  44 
"  Meteor,"  case  of,  ii.  357 
Metric    system.    Convention    con- 
cerning, i.  579 
Metz,  battle  of,  ii.  347,  365 
Mexico,  blockade  of,  ii.  44 
Military  hospitals,  ii.  126 
Military   operations  and   neutrals, 

ii.  340  350 
Military  preparations  and  neutrals, 

li.  351-360 
Militia,  ii.  88 

Mines,  floating  mechanical,  ii.  189 
Ministers  :  plenipotentiary,  i.  424 

resident,  i.  424 
Mixed  Commission  of  the  Danube 

i.  494 
Mitylene,  seizure  of  Island  of,  ii 

38 
Modena,  subjugation  of,  ii.  279 

P  P 
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"  Modeste,"  case  of,  ii.  390W 

Mohl,  i.  95 

Moldavia,  i.  420 

Monaco,  international  position  of, 

i-  139 
Monaldeschi,  case  of,  i.  409 
Monarchs :   acts  of  violence   com- 
mitted by  foreign,  i.  400 
considei'ation  due  to,  i.  407 
deposed  or  abdicated,   i.  411, 

422 
exterritoriality  of,  i.  408 
in  the   service  of   subjects   of 

foreign  Powers,  i.  4 1 1 
position  of  M^ife  of,  i.  409 
retinue  of,  abroad,  i.  410 
sovereignty  of,  i.  407 
travelling  incognito,  i.  410 
Monetary  Conventions,  i.  582 
Money  as  contraband,  i.  427 
Monroe  Doctrine,  i.  66,  188 
Montenegro :    independence   of,   i. 
70 
restricted    to    having  a   com- 
mercial flag  only,  i.  313 
Monti,     case     of     Marquis    de,    i. 

453 
Moors  in  Gibraltar,  i.  260 
Moresnet,  i.  220 
Morocco,  protection  of  natives  by 

foreign  Powers,  i.  351 
Moser,  i.  84 
Most-favoured-nation  clause,  i.  518, 

541 
Mulhouse     merged     in     1798     in 

France,  i.  270 
Municipal   Law :  belligerents  and, 
ii.  no 
not     identical     with     law    in 

general,  i.  9 
relations      between     Interna- 
tional and  Municipal   Law, 

Municipal  neutrality  laws,  ii.  330 
Municipal   officials,   deposition    by 

enemy,  ii.  176 
Muster  roll,  i.  317 


Names  of  vessels,  i.  318 

"  Nancy,"  case  of,  ii.  408,  441 

Nancy  Court   of  Appeal,  case   of, 

ii.  177 
"Naniwa,"  case  of,  ii.  375 
Napoleon    I.  :    Berlin    decrees    of 
(1806),  ii.  311 
seizure  of  works  of  art  by,  ii. 
140 
Narrow  Seas,  i.  249 
Nassau,  subjugation  of,  ii.  279 
National,  see  Citizen 
Nationality  :  absent,  i.  364 
acquisition  of,  i.  352 
conception  of,  i.  348 
difficulties  arising  from  double 
and   absent  nationalities,  i. 
366 
double,  i.  362 
function  of,  i.  349 
loss  of,  i.  355 
link  between  individuals  and 

International  Law,  i.  345 
principle  of,  i.  67,  74 
Natui'al  boundaries,  i.  255 
sensu  politico,  i.  256 
Naturalisation  Acts,  British,  i.  359, 

360,  361,  364,  368 
Naturalisation :    acquisition  of  na- 
tionality by,  i.  353 
in  Great  Britain,  i.  360 
loss  of  nationality  through,  i. 

357,  359 
through  grant  on   application, 
i-  357,  360 
Naturalists,  the,  i.  82 
Naval  Codes,  Italian,  ii.  185 

United  States,  see  United  States 
Naval  Prize  Act  of  1864,  ii.  202,  204 

text  of,  ii.  540 
Naval  warfare  :  aims  of,  ii.  179 
asylum    during,    see    Neutral 

asylum 
bombardment  of  enemy  coast, 

ii.  220-223 
cables,  interference  with   sub- 
marine, ii.  224,  225 
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Naval  warfare :  contributions,  ii.  2 19 
enemy     merchant     men,     see 

Enemy  merchantmen  ; 

Prizes 
enemy   vessels,  see  Attack   of 

enemy   vessels ;    Seizure    of 

enemy  vessels 
espionage,  ii.  217 
flags  of  truce,  ii.  231 
hospital  ships,  ii.  212-215 

colour  and  emblem  of,  ii. 

215 
hospital  staff  on  ships,  ii.  217 
law  of,  impending  codification, 

ii.  187 
lawful  practices,  ii.  180 
means  of,  ii.  179 
medical  staff  on  ship,  ii.  216 
objects  directed  at,  ii.  181 
prisoners,  who  can   be  made, 

ii.  208 
private  property  at  sea  during, 

ii.  181-183 
prizes,  see  Prizes ;  Prize  courts 
religious  staff  on  ship,  ii.  216 
requisitions,  ii.  219 
rules  governing,  ii.  1 83 
ruses,  ii.  217-219 

perfidy  not    allowable,  ii. 
218 
shipwrecked,  treatment  of,  ii. 

211 
gick,  treatment  of,  ii.  211 
treason,  ii.  217 
unlawful  practices,  ii.  180 
violence,  against    combatants, 
ii.  208 
non-combatants,  ii.  209 
enemy  civilians,  ii.  209 
wounded  :  treatment  of,  ii.  211 
neutral  ships  assisting,  ii. 
215 
Navarino,  battle  of,  ii.  43 
Navigation  :   in  gulfs  and  bays,  i. 
248 
in  straits,  i.  250 
on  rivers,  i.  226-229 


Navigation :   on   the   Open   Sea,   i. 

311 
through  the  Straits  of  Magel- 
lan, i.  250,  568 
within  and  through  the  mari- 
time belt,  i.  243,  312 
Negotiation:   alternative    when    it 
fails,  ii.  7 
by  whom  conducted,  i.  507 
conception  of,  i.  505 
end  of,  i.  508 
effect  of,  i.  508  ;  ii.  8 
form  of,  i.  508 
importance  of,  ii.  8 
legal  value  of,  ii.  5n 
parties  to,  i.  505 
precedes  war,  ii.  103 
procedure,  ii.  6 
purpose  of,  i.  506 
Nemo  plus  juris  transferre  potest 

quam  ipse  habet,  i.  272 
Nemo  potest  exuere  patriam,  i.  359 
"  Neptunus,"  case  of,  ii.  412 
"  Nereide,"  case  of,  ii.  465^1 
Netherlands,     right      of      convoy 

claimed  by,  ii.  460 
Neutral  Asylum :  land  forces  and, 
ii.  361-367 
fugitive  soldiers,  ii.  364 

troops,  ii.  365 
generally,  ii.  361 
non-combatant    members 
of  belligerent  forces,  ii. 

prisoners  of  war,  ii.  362 
naval  forces  and,  ii.  368-376 
abuse     of,    prohibited,   ii. 

372-375 
distinguished    from    land 

forces,  ii.  368 
exterritorialitj'  of,  during, 

ii.  370 
facilities      rendered      to, 

during,  ii.  371 
in  distress,  ii.  370 
optional,  ii.  369 
prisoners  of  war,  ii.  371 
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Neutral  Asylum :   neutral   men-of- 
war  as  a,  ii.  375 
war  material,  ii.  367 
Neutralisation    of   the   Black    Sea, 

i.  311,  552;  ii.  82 
Neutralised  States,  i.  140-147 

can   be    parties    to    defensive 

alliances,  i.  571 
cannot  cede  territory  without 
consent   of  the     Powers,   i. 
269 
"  NeutraUtet,"  case  of,  ii,  416 
Neutrality  :  angary,  right  of,  ii.  394- 

397 
armed,  definition  of,  ii.  325 
the  first,  ii.  308,  325,  407, 

422 
the   second,   ii.   309,  325, 
407,  412,422,469 
asylum,  to  land  forces,  ii.  361- 

367 
naval  forces,  ii.  368-376 
war  material,  ii.  367 

attitudes  of,  ii.  317-321 

belligerents  must  recognise,  ii. 
322 

benevolent,  ii.  325 

blockade,  see  Blockade 

characteristics,  ii.  316-323 

civil  war  and,  ii.  321 

commencement  of,  ii.  328-332 
in  civil  war,  ii.  329 
knowledge  of  war  neces- 
sary to,  ii.  328 

conception  of,  ii.  316 

contraband,  see  Contraband  of 
war 

conventional,  ii.  324-335 

declarations  of,  ii.  329 

definition  of,  ii.  316 

development  and  institution  of, 
ii.  301-316 
ancient  times,  ii.  301 
eighteenth  century,  ii.  304 
first  armed,  ii.  306 
Middle  Ages,  ii.  302 
nineteenth  century,  ii.  312 


Neutrality,  development  and  insti- 
tution of :  second  armed 
ii.  309 
seventeenth     century,    ii. 

303 
twentieth  century,  ii.  314 
different  kinds  of,  ii.  323-328 
duty  of  States  and,  ii.  317 
end  of,  ii.  333 
general,  ii.  324 
impartiality,  contents  of  duty 

of,  ii.  336-339 
instances  of  so-called,  ii.  304 
intercourse  during,  no  cessation 

of,  ii.  320 
laws  prescribing  attitude  of,  ii. 

330-332 
loans  to   belligerents,  ii.  380- 

382 
military  operations  and,  ii.  340- 

350 
partial,  ii.  324 
perfect,  ii.  326 
perpetual,  ii.  323 
privilege  of,  ii.  120,  126 
qualified,  ii.  326 

historical  examples  of,  ii. 

327 
rights  and  duties  derived  from, 

ii-  318,  333-340 
rule  of  1756,  ii.  307 
services  to  belligerents,  ii.  382- 

384 
supplies  to  belligerents,  ii.  376- 

380 
treaties  affecting,  ii.  327,  328 
violation  of,  see  Violation    of 

neutrality 
voluntary,  ii.  324 
Neutrals :     asylum,     see     Neutral 

asylum 
belligerents  occupying  territory 

of,  ii.  348 
conduct  in  general,  ii.  333 
depots   and  factories  of   belli- 
gerents   on  territory  of,   ii. 

351 
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Neutrals  :  hostilities  by  and  against, 
ii.  340-343 
impartiality    of,     ii.     336-338, 
340 
violation  of,  ii.  345,  346 
intercourse  between  enemy  and, 

ii-  339 
loans  by,  ii.  380 

on  part  of  subjects  of,  ii. 
380-382 
men-of-war,  built  and  iitted  out 
by,  ii.  356-360 
passage  of,  through  waters 

of,  ii.  348 
supplied  by,  ii.  343 
military  operations  and,  ii.  340- 

350 
information   regarding,  ii. 
384-386 
military  preparations  and,  ii. 

351-360 
naval  operations  and,  ii.  353- 
356 
information  regarding,   ii. 
384-386 
organisation  of  hostile  expedi- 
tions by,  ii.  353 
pilotage  by,  ii.  382 
prize    courts    on   territory   of, 

ii.  349 
prizes   of  belligerents   and,  ii. 

350 
recruits,  passage  of  intending, 

ii.  352 
relations   with    belligerents,  ii. 

333-397 
rights  and  duties  of,  ii.  333-340 

contested,  ii.  334-336 
services  by,  ii.  382-384 
supplies  by,  ii.  376 

on    part    of    subjects    of, 
ii.  377-380 
subjects  of,  fighting  for  bellige- 
rents, ii.  344 
transport  by,  ii.  383 

fugitive,  in  custody  of,  ii. 
364-366 


Neutrals :  troops,  levy  of,  ii.  351 

passing  through   territory 

of,  ii.  345 
supplied  by,  ii,  343 
vessels,  see  Visitation  of  neu- 
tral vessels ;  Capture  of  neu- 
tral vessels 
violations    of   neutrality    and, 
ii.  389 
negligence    conducive    to, 

ii-  393 
war  material  passing  through 

tei'ritory  of,  ii.  345 
wounded  passing  through  terri- 
tory of,  ii.  347 
Newfoundland    fishery   dispute,    i. 

260 
Newspaper  correspondents,  ii.  386 
"  Niagara,"  case  of,  ii.  410 
Nickolsburg,    Preliminaries    of,   ii. 

282 
Niemeyer,  i.  95 
"  Nigretia,"  case  of,  ii.  450M 
Nikitschenkow,  case  of,  i.  444 
Nillins,  case  of,  i.  387 
North  Channel,  i.  250 
North  Sea  outrage,  ii.  yn,  ii\n 
Northern  war,  selling  of  territories 

during,  ii.  168 
Notarial   functions ;    of  consuls,    i. 

474 
of  diplomatic  envoys,  i.  435 
Notification :    as   an    international 
transaction,  i.  514 
of  change  in  headship  of  State, 

i.  404 
of  occupation,  i.  278 
"  Novara,"  case  of,  ii.  193 
"  Novik,"  case  of,  ii.  374 
Nuncios,  i.  424 
Nymeguen,  Treaty  of,  i.  61 
Nys,  i.  90,  95 
Nystaedt,  Treaty  of,  i.  62 


Oath  as  a  means  of  securing  per- 
formance of  treaties,  i.  529,  542 
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Occupation  of  enemy  territory,  see 

Enemy  territory. 
Occupation  of  territory,  i.  275-283 

as  a  means  of  securing  the  per- 
formance of  treaties,  i.  543 

conception  of,  i.  275 

extent  of,  i.  279 

how  effected,  i.  276 

notification  of,  i.  278,  514 

object  of,  i.  276 
"  Ocean,"  case  of,  ii.  97 
Office  central  des  transports  inter - 

nationaux,  i.  497 
Offices,  international,  i.  496 
"  Oleg,"  case  of,  ii.  374 
Oleron,  Laws  of,  i.  56 
"  Olinde    Eodrigues,"    case    of,   ii. 

408 
Oliva,  Peace  Treaty  of,  i.  62 
Olivart,  Marquis  de,  i.  89,  95 
"  Omnibus,"  case  of,  ii.  206 
Ompteda,  i.  95 
Ontario,  Lake  i.  230,  231, 
Open    Sea :    angary,  right    of,    on, 

ii;  395 

belligerents  in  neutral  ports 
leaving  for,  ii.  354,  356,  372 

ceremonials  on,  i.  3 1 1 

claims  to  sovereignty  over  parts 
of,  i.  301 

collisions  on,  i.  319 

conception  of,  i.  306 

contraband  on,  ii.  431 

control  of,  in  thirteenth  cen- 
tury, ii.  197 

despatch  carriers  on,  ii.  453 

enemy  property  found  on  by 
belligerents,  ii.  469 

fisheries  in  the,  i.  333-338 

freedom  of,  i.  308-314 

goods    on    neutral  vessels   on, 

ii-  339 
in  time  of  war,  i.  311 
jurisdiction  on,  i.  315-324 
jurisdiction  over  foreign    sub- 
jects on,  ii.  319 
legal  order  on,  i.  309 


Open   Sea :   mechanical  mines  in 
ii.  189,  190 
navigation  on,  i.  3 1 1 
neutral   merchantmen    on,    ii. 

106 
neutralisation  of  parts,  ii.  82- 

84 
piracy  on,  i.  325-332 
powers    of    men-of-war    over 

merchantment  on,  i.  320 
region  of  war,  ii.  80 
right   of    pursuit   on,   i.    321  ; 

ii.  464 
shipwreck   and   distress   on,  i. 

324 
telegraph  cables  in,  i.  322,  338- 

340;  ii,  224,  225 
verification  of  flag  on,  i.  320 
visitation  on,  ii.  459 
Operation  of  Nature  as  a  mode  of 

losing  territory,  i.  297 
Oppenheim,      Heinrich      Bernard, 

i.  88 
Option :  loss  of  nationality  through, 
i-_356  ^ 
of  inhabitants   of   ceded  terri- 
tory to  retain  their  old  citi- 
zenship, i.  274 
Orange  Free   State,  annexation,  ii. 
279 
effective  occupation,  ii.  172 
Oregon  Boundary  dispute,  i.  279 
"  Orozembo,"  case  of,  ii.  449 


Pacific    Blockade :    admissibility, 

ii.  45 
cases  of,  ii.  43,  44,  47 
development  of,  ii.  43 
disposal  of  vessels  seized,  ii.  47 
justification,  ii.  47 
procedure,  ii.  48 
third  States  and,  ii.  46 
value  of,  ii.  48 
variations  of  practice,  ii.  46 
war  not  necessarily  caused  by, 

ii.  57 
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Pacifico,  Don,  case  of,  ii.  36,  44 
Pacta  siint  servanda,  i.  550 
Pactum  de  contrahendo,  i.  524 
*'  Palme,"  case  of,  ii.  205 
"  Panaghia   Bhoniba,"   case   of,  ii. 

419 
Panama  Canal,  i.  236,  568 

neutralised,  ii.  83 
Pando,  i.  89 

Papal  Nuncio,  see  Nuncios 
Papal  States,  i.  149  ;  ii.  279 
"  Paquette  Habana,"  case  of,  ii.  193 
Par  in  parem  non  habet  imperium, 

i.  408 
Paris:   Convention  for  the  protec- 
tion of  submarine  telegraph 
cables,  i.  339 
Declaration   of,    (1856)    i.    68, 
564;  ii.  76,  78,  93,  94.  108, 
183,  184,  188,  199,  257,  309, 
313.  339,  406,  407,  422,  461  ; 
(text  of),  498 
Peace  treaty  of  (1763),  i.  63  ; 
(1856),  i.  167,  232,  311,  494, 
ii.  10;  (1898),  i.  91 
Parkinson  v.  Potter,  i.  448 
"  Parleuient    Beige,"    case  of  the, 

i.487 
Parma,  subjugation  of,  ii.  279 
Parole,  release  on,  ii.  134 
Participation    of    third    States    in 
treaties  :  accession,  i.  546 
adhesion,  i.  546 
good  oflBces  and  mediation,  i. 

545 
intervention,  i.  545 
Parties  to  treaties,  i.  521,  524,  525, 

526 
Parts  of  treaties,  i.  530 
Part- Sovereign  States,  i.  420 
"  Pascal,"  case  of,  ii.  376 
Passports,  ii.  228 

of  vessels,  i.  3 1 7 
Paul,  Emperor,  armed  neutrality  in 

reign  of  ii.  309 
Peace    Conference    at    the   Hague 
(1899),  i.  567 


Peace  :  eternal  impossible,  ii.  56 

negotiations,  ii.  280 

preliminaries  of,  ii.  281 
Peace  Societies,  so-called,  ii.  20 
Peace  treaty,  see  Treaty  of  Peace. 
Peace    treaty    of     Aix-la-Chapelle 
(1668),  i.  61  ;  (1748),  i.  63 

Bucharest  (1886),  ii.  85 

Carlowitz,  i.  62 

Copenhagen,  i.  62 

Frankfort  (1871),  ii.  291,  296 

Hubertsburg,  i.  63 

Kainardgi  (1774),  i-  420 

Kardis,  i.  62 

Nymeguen,  i.  61 

Nystaedt,  i.  62 

Oliva,  i.  62 

Paris  (1763),  i.  63  ;  (1856),  i.  67, 

311,  494;  (1898),  i.  91 
Portsmouth  (1905),  ii.  14 
Prague  (1866),  i.  343 
Pyrenees  (1659),  i.  61  ;  ii.  461 
Rastadt  and  Baden,  i.  61 
Roeskild,  i.  62 
Ryswick,  i.  61 
San  Stefano,  i.  70,  545 
Shimonoseki,  i.  545 
Utrecht,  i.  61,  260,  560 
Versailles  (1783),!.  63 
Westminster    (1654),    ii.   460  ; 

(1674),  i.  305 
Westphalia,  i.  563 
see  also  Treaties 
Pearl  fishery  off  Ceylon  and  in  the 

Persian  Gulf,  i.  333 
Perfidy,  instances  of,  ii.  218,   234,' 

23871 
Persia,   emblem   of  hospital   ships, 

ii.  215 
Persian  Gulf,  pearl  fishery  in,  i.  333 
Persona  grata  of  diplomatic  envoy, 

i-  431 
Personal  supremacy :  consequences 
of,  i.  172 
definition  of,  i.  171 
restrictions  upon,  i.  176 
violations  of,  i.  173 
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Personal  union  of  States,  i.  1 26 
Pertille,  i.  89 

"  Peterburg,"  case  of,  ii.  95 
"Peterhoff,"  case  of,   ii.  402,   415, 

43477,  436 
Philip  II.  of  Spain,  i.  302 
Phillimore,  i.  87,  91  ;  on 

blockade,  ii.  ^0711 

doctrine  of  continuous  voyage, 
ii.  434W 

reprisals,  ii.  2)7 

violations     of    neutrality,     ii. 
326n 
"  Phoenix,"  case  of,  ii.  97 
Phylloxera  conventions,  ii.  581 
Physically   impossible    obligations, 

i.  527 
Piedelievre,  i.  88,  93 
Pierantoni,  i.  89 
Pillau,  alliance  of,  i.  529 
Pilotage  by  neutrals,  ii.  382 
Piracy,  i.  325-331 
Pirata     non    mutat    dominium,    i. 

32)^ 
Pirates  :  jurisdiction  over,  i.  278 
may  be  pursued  into  the  terri- 
torial maritime  belt,  i.  330 
Plague  Conventions,  i.  581 
Platen -Hallermund,  case  of  Count, 

i.  291 
Plebiscite    concerning    cession     of 

territory,  i.  273 
Pledge,  i.  221 
Pleins  pouvoirs,  i.  427 
Poison  in  warfare,  ii.  117,  208 
Poland,  partition  of,  i.  144,  295 
Political  agents  :  public,  i.  489 
secret,  i.  490 
spies,  i.  491 
Political    crime,    conception    of,  i. 

392 
Political  criminals,  non -extradition 

of,  i.  389-400 
Pollicitations,  i.  524 
Poison,  Archer,  i.  87 
Pope,  position  of  the,  i.  149,  154  ;  ace 

also  Holy  See 


Port  Arthur  :  battle  of,  ii.  374 

leased  to  Russia,  i.  271 
Portalis,   declaration   by,   on    war, 

ii.  60 
"  Portland,"  case  of,  ii.  97 
Portsmouth,  Peace  treaty  of  (1905), 

ii.  I4n 
Portugal,  treaty  by,  affecting  neu- 
trality, ii.  328 
Position   of  armed    forces   abroad, 
i.  483 
consuls,  i.  475 
diplomatic  envoys,  i.  436 
diplomatic  envoys    as  regards 
third  States,  i.  450 
Positivists,  the,  i.  83 
Postal  Union,  Universal,  i.  577 
Postliminium,     conception    of,    ii. 
292 
effects  of,  according  to  law,  ii. 

294 
illegitimate  acts,  invalidity  of, 

ii.  296 
interregnum  debars,  ii.  296-298 
legitimate  acts,  validity  of,  ii. 

295 
revival  of  former  state  of  things, 
ii.  294 
Powers    of  men-of-war   over  mer- 
chantmen of  all  nations,  i.  320 
Pradier-Fodere,  i.  88,  93 
Prague,   Peace   treaty  of  (1866),  i. 

343 
Predicates   of    heads   of   States,  i. 

167 
Preliminaries  of  peace,  ii.  281 
Prescription,  i.  293-296 
Presidents  of  republics  :    not  sove- 
reigns, i.  412 
position  of,  i.  412,  413 
Prevost,    General,    reprisal    by,    ii. 

261 
"  Princess  Marie,"  case  of,  ii.  472 
Prisoners    of     war,    ii.    129,     133 

208,  288,  362,  371  ;  see  also  Cap 

tivity 
"Prinz  Heinrich."  case  of,  ii.  454 
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Private  enemy  property :  booty  on 

battlefield,  ii.  144 
conveyed     into      belligerents' 

territory,  ii.  145 
immovable,  ii.  141 
monuments,  historical,  ii.  143 
personal,  ii.  144 
transport,  means  of,  ii.  143 
war  material,  ii.  143 
works   of   art   and   science,  ii. 

143 
Private  International  Law  :  concep- 
tion, i.  4 
conventions  concerning,  i.  580 
Privateers,  ii.  92,  458?^ 
Privateering  abolished  by  Declara- 
tion of  Paris,  i.  68,  564 
Privileges  of  consuls,  i.  476 
couriers,  i.  456 
diplomatic  envoys,  i.  437 
members  of  legation,  i.  454 
Prize    courts :  adjudication   by,   ii. 

191 
appeal  against  judgment  of,  ii. 

477 
blockade-running   decisions,  ii. 

414,  415,  419 
captured  neutral   vessel  to  be 

tried  by,  ii.  473 
claims    after  judgment   of,    ii. 

477 
conduct   of  neutral  vessels  to, 

ii.  191,  469 
continuous  voyage  and,  ii.  434 
contraband  vessels,  ii.  443 
discretion^of,  as  to  confiscation, 

ii.  466 
difference  in  practice  of,  ii.  474 
judgment  of,  regarding  capture, 

ii.  468 
opinion  of  authorities  on   law 

of,  ii.  4739Z 
origin  of,  ii.  196 
purpose  of,  ii.  197 
reform  projects  for,  ii.  478-480 
territory   in   which  instituted, 

ii.  198,  349 


Prize  Courts  Act,  1894  (text),ii.  555 
Prizes  :  abandonment,  ii.  203 
cargo  of,  ii.  199 
conduct  of,  to  prize  court  port, 

ii.  198 
crew  of,  ii.  199 
destruction  of,  ii.  200,  266« 
distribution  of  prize-money,  ii. 

204 
fate  of,  ii.  204 
hostage  for  ransom,  ii.  202 
loss  of,  ii.  203 
neutral  goods  on,  ii.  199 
ransom  of,  ii.  202 

manner  of  paying,  ii.  203 
recapture,  ii.  203 
sale  of,  ii.  350 

effect  of,  ii.  206 
safe  keeping  on  neutral  terri- 
tory, ii.  350 
Proconsul,  i.  468 

Property,  see  Destruction  of  enemy 
property' ;    Pri\ate    enemy    pi'o- 
perty  ;  Public  enemy  property 
Protection :  of  citizens  abroad,  i.  374 

treaties  of,  i.  576 
Protectionism,  value  of,  ii.  33 
Protectorate,  i.  138 

as  precursor  of  occupation,  i. 
280 
Proteges,  i.  350 

Protest  as  an  international  transac- 
tion, i.  515 
Prussia  becomes  a  Great  Power,  i.  6 
Prussian     Regulations     regarding 

Naval  Prizes,  ii.  440 
Public  enemy  property  :  appropria- 
tion, ii.  137,  148 
booty  on  battlefield,  ii.  140 
destruction  of,  see  Destruction 

of  enemy  property 
immoveable,  ii.  137 

i;haritable   institutions,  ii. 

138 
municipal,  ii.  138 
religious    institutions,     ii. 

138 
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Public  enemy  property:  moveable 
ii.  139 
charitable  institutions,   ii. 

140 
municipal,  ii.  140 
religious     institutions,    ii. 
140 
public  buUdings,  ii.  139 
Public  political  agents,  i.  489 
Pufendorf,  i.  482  ;  ii.  248 
Pimctationes,  i.  524 
Pyrenees,    Peace    treaty     of     the 
(1659),  i.  61  ;  ii.  461 


Qualification   of  belligerents,   ii. 

84-86 
Qualified  neutrality,  ii.  326,  327 
Quarter :  refusal  of,  ii.  116 
duty  of  giving,  ii.  1 90 


Rachel,  i.  83 

Railway    transports   and    freights. 

Union  concerning,  i.  578 
"  Ramillies,"  case  of,  ii.  218 
Rank  of  States,  i.  164 
"  Rapid,"  case  of,  ii.  452 
Ras-el-Tin  Fort,  case  of,  ii.  234 
Rastadt  and  Baden,   Peace  treaty 

of,  i.  61 
Ratification  of  treaties :  by  whom 
efiFected,  i.  536 

conception,  i.  531 

effect  of,  i.  538 

form  of,  i.  535 

not    absolutely    necessary,    i. 

533 
not  to  be  partial  or  conditional, 

i;  537 
rationale  for,  i.  532 
refusal  of,  i.  534 
space  of  time  for,  i.  534 
Rationale  for  the  freedom  of  the 

Open  Sea,  i.  313 
Real  imion  of  States,  i.  127 


Rebellion    contrasted  with  war,  ii. 

59 
Rebels,  ii.  66 
Rebus  sic  stantibus,    clause   of,  i. 

550 
Recall  of  diplomatic  envoys,  i.  458 
Reception    of   diplomatic    envoys, 

i.  429,  431,  432 
Reception   of  foreigners :   may  be 
received  conditionally  only, 
i.  370 
no      obligation      to      receive 

foreigners,  i.  369 
right  of  asylum,  i.  ^H  i 
Receptum  arbitri,  ii.  16 
Recognition  of  change  in  form  of 
government,  i.  113 
change  in  title  of  State,  i.  113, 

166 
insurgents  as  belligerent  Power, 

i.  112 
new  head  of  State,  i.  404 
State  through  appointment  of 

consul,  i.  471 
States,  i.  108-113 
Reconduction  of  foreigners,  i.  381 
Reconfirmation  of  treaties,  i.  558 
Recousse,  droit  de,  i.  331 
"  Recovery,"  case  of,  ii.  475 
Redintegration  :  acquisition  of  na- 
tionality by,  i.  354 
of  treaties,  i.  558 
Regents,  i.  411 
Region  of  war,  ii.  80-84 
Release,  loss  of  nationality  through, 

i-  356 
Relief  societies,  ii.  135 
Renewal  of  treaties,  i.  557 
Renunciation   as   an  international 

transaction,  i.  575 
Renvoi,  droit  de,  i.  381 
Reprisals :  admissibility,  ii.  34  36, 
260 
arbitrariness  in,  danger  of,  ii. 

260-262 
by  whom  performed,  ii.  36-38 
cases  of,  ii.  261,  262 
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Reprisals  :  conception  of,  ii.  34 
conclusion,  ii.  41 
embargo,  ii.  35,  39-41  ;  see  also 

Embargo 
inception,  ii.  41 
laws  of  war  in  case  of,  ii.  78 
negative,  ii.  39 
objects  of,  ii.  38 
peace,  distinguished  from  war, 

ii.  41,  259 
positive,  ii.  39 

proportionate,  must  be,  ii.  39 
restriction  of,  proposed,  ii.  262 
value  of,  ii.  42 

war,  distinguished  from  peace, 
ii.  41,  259 
Requisitions,  ii.  146-149 
"  Reshitelni,"  case  of,  ii.  343,  39in 
Residents,  i.  423 
"  Resolution,"  case  of,  ii.  192 
Responsales,  i.  416 
Responsibility  of  States,  i.  198-214 
for  acts  of  courts   of  justice, 
i.  208 
diplomatic  envoys,  i.  207 
heads  of  States,  i.  206 
insurgents   and  rioters,  i. 

212 
members  of  Governments, 

i.  207 
officials       and      military 

forces,  i.  209 
parliaments,  i.  208 
private  individuals,  i.  2 1 1 
Res  transit  cum  suo  onere,  i.  272 
Retinue   of   diplomatic    envoys,   i. 
453-456 
monarchs  abroad,  i.  410 
Retorsion,  i.  370 

conception  and  character,  ii.  31 
exercise  of,  ii.  35 
importance,  degree  of,  ii.  3211 
justification,  ii.  32 
reprisals  differ  from,  ii.  34 
value,  ii.  33 
Revolt  as  a  mode  of  losing  territory, 
i.  297 


Rhodian  laws,  i.  56 
"  Richmond,"  case  of,  ii.  430 
Riga,  blockade  of,  ii.  409,  410 
Right  of  asylum,  i.  371,  444,  488 

chapel,  i.  448 

contiguity,  i.  279 

protection  over  citizens  abroad, 

i-374 
pursuit  on  the  sea,  i.  321 
Right  of  legation  :  conception,  i.  419 
what  States  possess  the,  i.  420 
by  whom  exercised,  i.  421 
not     possessed     by   a  revolu- 
tionary party  recognised  as 
a  belligerent  Power,  i.  42 1 
Rights  of  mankind,  i.  346 
Rio  de  Janeiro,  blockade  of,  ii.  44 
Rio  Grande,  blockade  of  the,  ii.  402 
Ripperda,  case  of  Duke  of,  i.  442 
Riquelme,  i.  89 

Rivers,  i.  229  ;  see  also  Navigation 
Rivier,  i.  90,  93,  94  ;  ii.  79 
Roberts,  Lord :  and  train  wrecking, 
ii.  272 
proclamations     of,    in     South 
African  war,  ii.  272 
Roeskild,  Peace  treaty  of,  i.  62 
Rolin,  i.  95 

"  RoUa,"  case  of,  ii.  400,  403 
Romans,    their    rules    for    inter- 
national relations,  i.  50 
"  Rose  in  Bloom,"  case  of,  ii.  416 
"  Rosina,"  case  of,  ii.  236 
Ross,  case  of  Bishop,  i.  422 
Rouen,  blockade  of,  ii.  401 
Roumania,  independence  of,  i.  70 
Roixsseau,  dictum  on  war,  ii.  60 
Rousset,  ii.  94 
Royal    honours,    States    enjoying, 

i.  165 
Rozhdestventsky,  Admiral,  in  terri- 
torial waters,  ii.  356 
Rule  of  1756,  ii.  307 
Rules  of  arbitration,  ii.  22,  24 
captivity,  ii.  121 
cartel  ships,  ii.  236 
warfare,  ii.  69,  183 
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Russian  Prize  Regulations,  ii  471. 
Ruses,  ii.  164-166,  217 
Russo-Japanese  war  referred  to  on : 
asylum  of  men-of-war,  ii.  2>y2>^ 

booty  on  battlefield,  ii»  ii^^n 
capitulation,  ii.  23872. 
contraband,  ii.  42572,  426,  429 
destruction   of  neutral  prizes, 

ii.471 
disguised    soldiery,    ii.     1667?, 

25671 
domicile  of  belligerent  subjects, 

ii.  log,  no 
impartialitj'  of  neutrals,  ii.  356, 

373 
loans,  flotation  of,  ii.  381,  382 
mailbags,  search  of,  ii.  454 
mechanical  mines,  ii.  189,  190 
neutrality,  ii.  314,  33171,  341 
peace     negotiations,    ii.    28272, 

2847;. 
prisoners  of  war,  ii.  289 
prizes,  release  of,  ii.  47672. 
region     of    war,    ii.   82,   341, 

349« 
sale  of  vessels  by  neutrals,  ii. 

376n 
telegraphic  facilities,  ii.  385 
volunteer  fleets,  ii.  95 
war  treason,  ii.  269 
Russo-Turkish  war,  ii.  381 
Rutherford,  i.  83 
Ryswick,  Peace  treat}'  of,  i.  61 

SA,  case  of  Don  Pantaleon,  i.  455 
Saalfeld,  i.  88 

Sackville,  case  of  Lord,  i.  436 
Safe-conducts,  granting  of,  ii.   192, 

228 
Safeguards,  ii.  229 
St.  George's  Channel,  i.  249 
"  St.  Kilda,"  case  of,  ii.  472 
"  St.  Nicholas,"  case  of,  ii.  467 
St.    Petersburg,    Declaration    of,  i. 

69,  566;   ii.  76,   118,  208;    (text 

of  ),ii.  503 


Sale  of  vessels  in  time  of  war    ii 

344,  2>77 
Sandona,  i.  89 
Sanitary  Conventions,  i.  581 
Sanitation,   International    Council 

of,  at  Bucharest,  i.  495 
San  Marino,  international  position 

of,  i.  139 
San  Stefano :  Peace  treaty  of,  i.  70, 

545 

Preliminaries  of,  ii.  282 
Santa  Lucia,  case  of,  i.  299 
"  Sara,"  case  of,  ii.  467 
Sarawak,  i.  265 
Sardinia,  subjugation  of  States  by, 

ii.  279 
Sarpi,  Paolo,  i.  304 
Schmalz,  i.  88 
Schmauss,  i.  94 
Schnaebele,  case  of,  i.  493 
Scott,  Sir  William,  i.  91 

neutral    property    condemned 
by,  ii.  465,  466 

on  contraband,  ii.  438 

vessels  condemned  by,  ii.  449 
Sea-brief,  i.  317 
Sea-letter,  i.  317 
Seal-fisheries  in  the  Behring  Sea, 

i.  33(> 
Sea  warfare,  see  Naval  warfare 
"  Sechs  Geschwistern,"  case  of,  ii. 

206 
Second  armed  neutrality,  ii.  309, 

325,407,  412,  422,469 
Secret  political  agents,  i.  490 
Secretary  for  Foreign  Affairs,  i.  414 
Sedan,  battle  of,  ii.  347 
Seizure   of  enemy   vessels :   cartel 
ships,  ii.  195,  235 
effect  of,  ii.  191 
fishing-boats,  ii.  193 
hospital  ships,  ii.  195 
mailboats,  ii.  195 
merchantmen,   see   Merchant- 
men 
vessels   of   discovery  and  ex- 
ploration, ii.  192 
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Seizure  of  enemy  vessels  in  distress, 

ii.  194 
Selden,  John,  i.  81,  304 
Self-jurisdiction  of  diplomatic  en- 
voys, i.  449 

monarchs  abroad,  i.  409 
Self-preservation,  i.  177-181 
Semi-sovereign,  see  Half-  and  Part- 
Sovereign 
Seneca,  i.  210 

Servia,  independence  of,  i.  70 
Servitudes,  i.  257-263 
Seven  Years'  War,  forcible  levies  in, 

ii.  168 
"  Shepherdess,"  case  of,  ii.  416 
Shimonoseki,   Peace   treaty   of,    i. 

545 
Ship,  see  Vessel 
Ship-papers,  i.  317 
Shipwreck  on  the  Open  Sea,  i.  324 
Siam,   emblem   of   hospital   ships, 

ii.  215 
Sicilian  sulphur  monopoly,  ii.  35 
Siege,  ii.  154,  156 
Silesian  loan,   case  of  the,  ii.  39, 

477,  478 
Slave  trade,  i.  321,  347 
Slidell,  Mr.,  case  of  seizure  of,  ii. 

455 
Smith,  F.  E.,  i.  87 

Sir  Sidney,  and  capitulation  of 
El  Arish,  ii.  240 
"  Smolensk,"  case  of,  ii.  95,  454 
Solent,  the,  i.  249 
Solferino,  battle  of,  i.  522 
Sorel,  Albert,  i.  88 
Soudan,  international   position  of, 

i.  220 
Soulie,  case  of,  i.  45 1 
Sound  dues,  i.  250 
Sources  of  International  Law,  i.  20 
South  African  Republic,  i.  136,  157, 
420 
alliance  with  the  Orange  Free 

State,  i.  571 
annexation  of,  ii.  278;?,  279 
effective  occupation  of,  ii.  172 


South  African  war  :  amnesty  after 
ii.  287W 
Dum-Dum     bullets    used    in, 

ii.  119 
expulsion  of  British  subjects, 

ii.  no 
hostages  in,  ii.  272 
reprisals  during,  ii.  260 
subjects  of  neutral  States  in, 

ii.  98 
transport  in,  ii.  383 
Sovereignty  :  conception  of,  i.  loi 
divisibility  of,  contested,  i.  103 
history  of  meaning  of,  i.  103- 

108 
in   contradistinction    to   suze- 
rainty, i.  134 
of  monarchs,  i.  407 
Spanish-American  war,  ii.  385 
Spanish   Armada,   prisoners   from, 

on  neutral  territory,  ii.  363 
Spanish  War  of  Independence,  sale 

of  vessels  in,  ii.  377 
"  Spes    and    Irene,"    case    of,     ii. 

416 
Spheres  of  influence,  i.  281 
Spies,  i.  491  ;  ii.  161,  217 
Springer,  case  of,  i.  442 
"Springbok,"  case  of,  ii.  415,  419, 

434TC,  436 
Stackelburg,  Baron  de,  case  of,  ii.  38 
State,  conception  of,  i.  100 
State   differences:  amicable   settle- 
ment, ii.  3-28 
four  ways,  ii.  5 
compulsive  settlement,  ii.  29- 
51 
conception,  ii.  29 
four  ways,  ii.  5,  29 
ultimatums    and    demon- 
strations, ii.  30 
war  distinguished  from,  ii. 
29 
Law  of  Nations  and,  ii.  4 
legal,  ii.  3-5 

causes,  ii.  3 
how  settled,  ii.  4 
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State  differences  :  political,  ii.  3-5 
causes,  ii.  3 
how  settled,  ii.  4 

unavoidable,  ii.  8,  9 
State  property,  see  State  territory 
State  servitudes,  i.  257-263 
State  territory :  definition  of,  i.  2 1 7 

dismembered,  i.  218 

importance  of ,  i.  219 

inalienability  of  parts  of,  i.  224 

"  integrate,"  i.  218 

kinds  of,  i.  218 

parts  of,  i.  222 
States :  changes  in   the    conditions 
of,  i.  114-117 

confederated,  i.  128 

dignity  of,  i.  167-170,  437 

duty  of,  in  neutrality,  ii.  317 

equality  of,  i.  164 

extinction  of,  i.  118 

Federal,  i.  129 

full-  and  not-full  Sovereign,  i. 

lOI 

heads  of,  i.  403-414 
independence  of,  i.  170 
intercourse  of,  i.  191-194 
jurisdiction  of,  i.  194-197 
neutralised,  i.  140-147 
non-Christian,  i.  147 
part-Sovereign,  i.  420 
personal  supremacy  of,  i.  170 
personal  union  of,  i.  126 
possessing  royal  honours,  i.  165 
qualification  to  make  war,  ii. 

84-86 
rank  of,  i.  164 
real  union  of,  i.  127 
recognition  of,  i.  1 19-124 
responsibility  of,  i.  198-214 
self-preservation  of,  i.  1 77-181 
territorial  supremacy  of,  i.  170 
titles  of,  i.  166 

under  protectorate,  i.  137,  270 
vassal,  i.  133,  420,  470 
"  Stephen  Hart,"  case  of,  ii.   415, 

434« 
"  Stert,"  case  of,  ii.  417 


Stoerk,  i.  95 

Stoessel,  General,  accused  of  perfidy, 

ii.  23871 
Stowell,  Lord,  i.  91 

on  immunity   of  fishing-boats, 
ii.  193 
Straits,  i.  249 

of  Magellan,  i.  250,  568 
Stratagems,  ii.  164-166 
Strategic  blockade,  ii.  399 
Stuart  Pretender,  the,  i.  260 
Suarez,  i.  77 

Subject  of  State,  position  when  dip- 
lomatic  envoy  of  foreign   State, 
i.  43on 
Subjugation  :  acquisition  of  nation- 
ality through,  i.  355 
conception  of,  i.  287 
conquest    distinguished    from, 

i.  277 
consequences  of,  i.  290 
definition  of,  ii.  278 
formal  end  of  war,  ii.  278 
in  contradistinction  to  occupa- 
tion, i.  288 
instances  of,  ii.  279 
justification  of,  i.  288 
of   whole   or    part  of    enemy 

territory,  i.  289 
veto  of  third  Powers,  i.  292 
Subsoil,  territorial,  i.  223 
Succession  of  States,  i.  1 19-124 
Suez  Canal,  i.  234,  495,  567  ;  ii.  82 
Sugar  Convention,  i.  496,  582 
Sully,  case  of,  i.  449 
Sun  Yat  Sen,  case  of,  i.  445 
Suspensions  of  arms,  ii.  244,  246 
Suzerainty,  conception  of,  i,  134 
Sweden-Norway     a     Real     Union, 

i.  127 
"  Swineherd,"  case  of,  i.  285 
Swiss  Bundesrath,  on  treatment  of 

womided,  ii.  124,  125 
Switzerland,  neutrality  of,  i.  144 ; 
ii.  85, 302,  313,  318,  324,  325,  346, 
352,  365,  366,  378 
"  Sybille,"  case  of,  ii.  218 
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Tabula  Amalfitana,  i.  56 
Tagus,  blockade  of,  ii.  44 
"  Talbot,"  case  of,  ii.  376 
Taylor,  Hannis,  i.  88,  93 
Telegraph  cable,   interference  with 

submarine,  ii.  224,  225 
Telegraph  Union,  Universal,  i.  578 
Terrae  potestas  finitur  ubi    finitur 

annorum  vis,  i.  241 
Territorial       supremacy :       conse-    1 
quences  of,  i.  172 
definition  of,  i.  1 7 1 
restrictions  upon,  i.  175 
violations  of,  i.  173 
Territorial  waters,  i.  222 
Territorial  Waters  Jurisdiction  Act, 

i.  29,  242,  243,  244,  250 
Territorium  clausum,  i.  218 
"Tetardos,"  case  of,  ii.  472 
Tetens,    proposal    regarding    prize 

courts,  ii.  479 
Textor,  i.  83 
Thalweg,  i.  254 
"  Thea,"  case  of,  ii.  472 
Theatre  of  war,  ii.  80 
Thirty  Hogsheads  of  Sugar  v.  Boyle, 

ii.  97 
Thomasius,  i.  82 
Toll,  maritime,  i.  243,  250 
Tourkmantschai,  Treaty  of,  i.  231 
Tourville,  case  of,  i.  386 
Train-wrecking,  ii.  272 
Traitors,  ii.  96 
Transactions :  different  kinds  of,  i. 

513 
declarations,  i.  513 
denunciations,  i.  575 
notifications,  i.  514 
protests,  i.  5 1 5 
Transport,  ii.  383 
Transvaal,       see     South      African 

Republic 
Treason,  ii.  159,  162,  217,  267-270 
Treaties  of  Buenos  Ayres  (1881),  ii. 
82 
Commerce  (1871),  ii.  184 
Copenhagen (1830),  i.  465 


Treaties  of  Friendship  and  Com- 
merce (1785),  ii.  i3t,  184, 
442 

Hay-Pauncefote  (1901),  ii.  83 

London  (1863),  ii.  82;  (1864), 
ii.  82 

Washington(i87i),ii.  358,  478; 

see  also  Peace  treaties 
Treaties  :  accession  and  adhesion  to, 
i.  546 

binding  force  of,  i.  510 

cancellation  of,  i.  555  ;  ii.  107, 
108 

conception  of,  i.  517 

constitutional  restrictions  con- 
cerning the  treaty-making 
power,  i.  523 

dift'erent  kinds  of,  i.  518 

effect  of,  i.  539 

expiration  and   dissolution  of, 

i-  547-553 

form  of,  i.  528 

fulfilment  of,  i.  547 

interpretation  of,  i.  559 

law-making,  i.  23,  518,  563- 
568 

means  of  securing  performance 
of,  i.  542 

objects  of,  i.  526 
alliance,  i.  569 
guarantee,  i.  573 
protection,  i.  576 

pactum  de  contrahendo,  i.  524 

participation  of  third  States  in, 
i.  544 

parties  to,  i.  521,  524,  525,  526 

parts  of,  i.  530 

punctationes,  i.  524 

ratification  of,  i.  531-539 

reconfirmation  of,  i.  558 

redintegration  of,  558 

relating^to  belligerents'  subjects 
on  enemy  territory,  ii.  109 

renewal  of,  i.  557 

voidance  of,  i.  553 

who  can  exercise  the  treaty- 
making  power  ?  i.  522 
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Treaty  of  peace  :  amnesty  under,  ii. 
287 
breach  of,  ii.  291 
competence  to  conclude,  ii.  283 
contracts,  suspended,    and,   ii. 

286n 
date  of,  ii.  284 
effects  of,  ii.  285-290 
form  of,  ii.  282 
forces   in   distant   parts,  effect 

on,  ii.  284 
interpretation   of    stipulations, 

ii.  290 
normal  end  of  war,  ii.  280 
negotiations,  ii.  280 
parts  of,  ii.  283 
performance  of,  ii.  290 
preliminaries,  ii.  281 
instances,  ii.  282 
principle  of  Usi  Possidetis,  ii. 

287 
prisoners  of  war,  release  of,  ii. 

288 
revival  of  treaties,  ii.  289 
"  Trent,"  case  of,  ii.  450,  455 
Trial   of  captured  neutral   vessels, 

ii.  474-480 
Troppau,  Congress  of,  i.  66 
Tsu  Shima,  battle  of,  ii.  374 
Tunis,  international  position  of,  i. 

140 
Turko-Servian    war,     violation    of 

neutrality  during,  ii.  345 
Turkey,  emblem  of  hospital  ships, 
ii.  215 
reception  into  Family  of  Na- 
tions through  Treaty  of  Paris 
(1856),  i.  33 
Tuscany,  subjugation  of,  ii.  279 
"Twee    Gebroeders,"    case    of,  ii. 

392 
Twiss,  Sir  Travers,  i.  87,  91 


Ullmann,  i.  89,  93,  581 
Ulpianus,  i.  300 
Ultimatum,  ii.  30,  103 


Umpires  in  arbitration,  ii.  16,  23 
Unions:  cholera  and  plague,  i.  581 
customs   tariffs   publication,   i. 

580 
industrial  property',  i.  579 
literature  and  art,  i.  579 
metric  system,  i.  579 
monetary,  1.  582 
phylloxera,  1.  581 
postal,  i.  577 
private   International   Law,   i. 

580 
railway,  i.  578 
sugar,  i.  582 
telegraph,  i.  578 
wild  animals  in  Africa,  i.  582 
United  States  of  North   America: 
become  a  Great  Power,  i.   69, 

164 
Foreign     Enlistment    Act,    ii. 

312 
intervene   in  revolt    of    Cuba, 

i.78 
neutrality  of,  ii.  212,  327,  352, 

353 
war  codes :   land,  ii,  63,  76 
naval,  i.  38  ;  ii.  78W,  I  Sow, 
187,   193W,  20o?i,   2i7rj, 
220,     223,     225,     238W, 
395«,  426,  46071,  470 
Universal  Postal  Union,  i.  577 

Telegi-aph  Union,  i.  577 
Usage,  international,  in  contradis- 
tinction to  mternational  custom, 
i.  22 
Usurper,  i.  405 

Utrecht,  Peace  of,  i.  61,  260,  560 
Usi  Possidetis,  principle  of,  ii.  287 
Usus  in  bello,  ii.  75 


"  Variag,"  case  of,  ii.  342,  375,  391 
Vassal  States,  i.  133,  420,  470,54571 
as  parties  to  alliances,  i.  571 
negotiation  and  treaties,  i. 
506,  521 
cession  of  teiTitory  by,  i.  270 
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Vassal  States :  Indian  vassal  States 
of  Great  Britain,  i.  135. 

wars  by,  ii.  85 
Vattel,  i.  86  ;  on 

armistices,  ii.  248 

loans  to  belligerents,  ii.  380 

neutrality,  ii.  305 

perfidy,  case  of,  ii.  218 

reprisals,  ii.  39 
"  Vega,"  case  of,  ii.  193 
Venezuela :  blockade  of,  ii.  45,  47 

boundary    dispute    (1900),    ii. 

17 
Venice :  ceded  by  Austria  to  France, 
i.  270 
sovereignty  over  the  Adriatic    j 
Sea,  i.  301 
"Venus,"  case  of,  ii.  97,  236 
Verdun,  Treaty  of,  i.  54 
Verification  du  pavilion,  i.  320 
Verona,  Congress  of,  i.  66 
Versailles  :  Peace  of,  i.  63 

Preliminaries  of,  ii.  282 
Vessel :  arrest  of,  i.  323 
name  of,  i.  318 
papers  of,  i.  317 
search  of,  i.  323 
territorial  quality  of,  when  on 

the  Open  Sea,  i.  318 
visit  of,  i.  323 

see  also  Men-of-war ;  Visitation 
of  neutral  vessels 
Veto  concerning   cession  of   terri- 
tory, i.  272 
subjugation,  i.  272 
Vexaincourt,  ease  of,  i.  210 
Vice-consul,  i.  467,  470 
"  Vicksburg,"  case  of,  i.  376 
"Victor,"  case  of,  ii.  377 
Victor    Emanuel,   King    of    Italy, 

i.404 
Victoria,  i.  77 
Vienna  Congress,  i.  94,  423,  564 

Act  of  1815,  ii.  82 
"  Vigilantia,"  case  of,  ii.  97 
Vigilantibus  jura  sunt  scripta,  ii. 
249 
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Villafranca,  Preliminaries  of,  i.  522  ; 

ii.  282 
Violation  :  of  armistices,  ii.  251 
capitulations,  ii.  242 
neutrality,  ii.  387-393 
cases  of,  ii.  390-392 
consequences  of,  ii.  388 
distinguished  from  end  of, 

ii.  387 
negligence    conducive  to, 
"•393 
negligence  by  neutrals  condu- 
cive to,  ii.  393 
neutrals  and,  ii.  389 
reparation    from     belligerents 

for,  ii.  391 
rules  of  war,  ii.  264 
senses  of,  ii.  387 
Violence:  in  land  warfare,  ii.   115- 
122 
naval  warfare,  ii.  208-210 
"  Virginius,"  case  of  the,  i.  181 
Visit   of   vessels,  i.  323 ;    see   also 

Visitation  of  neutral  vessels 
Visitation     of     neutral      vessels : 
armistice  and,  ii.  458 
conception  of  right  of,  ii.  457 
convoyed  vessels,  ii.  459-461 
exercise  of,  ii.  458 
mailboats,  ii.  459 
men-of-war,  ii.  459 
papers :  deficiency  of,  ii.  466 
double  or  false,  ii.  467 
spoliation,        defacement, 
and  concealment  of,  ii. 
467 
private  vessels,  ii.  459 
procedure,  ii.  462 
resistance,  ii.  464-466 

by  neutral  convoy,  ii.  465 
consequences  of,  ii.  464 
constitution  of,  ii.  464 
rules  regarding,  no  universal, 

ii.  461 
search,  ii.  463 

stopping    vessels  for   purpose 
of,  ii.  461 

Q  Q 
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Voidanee  of  treaties :  through  ex- 
tinction of  object  concerned, 

i-  554 
extinction  of  one  of  the  parties, 

i-  553 
impossibiUty    of   execution,   i. 

554 
realisation  of  purpose,  i.  554 
Volkerrechts-Indigenat,  i.  345 
Volunteer  fleet,  ii.  93-96 
"  Vorwarts,"  case  of,  ii.  202 
"  Vrow    Houwina,"    case     of,     ii. 

435 
"  Vrow  Judith,"  case  of,  ii.  405, 412, 

416 
"  Vrow   Margaretha,"   case  of,   ii. 

207 


Walker,  i.  87,  93 
Wallachia,  i.  420 
War  :  armed  forces  in,  ii.  59 

belligerents,  see  Belligerents 
causes  of,  ii.  69,  73 
just,  ii.  70 
pretexts  distinct  from,  ii. 

71 

cessation  of  hostilities,  simple, 

ii.  275-277 
civil,  ii.  65,  275« 
commencement,  three  modes, 

ii.  102 
conception  of,  ii.  56-59,  73 
declaration  of,  ii.  103,  jo^n 
diminution  of,  ii.  7 1 
enemy  character,   see  Enemy 

character 
guerilla,  ii.  66-68,  278« 
illegitimate,  ii.  254 
initiative  hostile  acts,  ii.  104- 

106 
kinds  of,  ii.  72 
land,  see  Land  warfare 
laws  of,  see  Laws  of  war 
legitimate,  ii.  254 

means  of  securing,  ii.  254, 
273 


War  :  legality  of,  ii.  55 
manifestoes,  ii.  104 
naval,  see  Naval  warfare 
non-hostile  relations    of  belli- 
gerents, ii.  226-253 
neutral  territory,  ii.  81 
outbreak   of,  ii.   1 02-1 12;    see 
also  Effects  of  outbreak  of 
war 
participants  in,  ii.  58 
poison  and  poisoned  arms  in, 

ii.  79 
postliminium,  see  Postliminium 
pretexts  for,  ii.  7 1 
private  individuals'  status  dur- 
ing, ii.  59-63 
hostilities  by,  ii.  266 
purpose  of,  ii.  64 
region  of,  ii.  80-84 
right  to  make,  ii.  84 
rules  of,  ii.  69 
sea,  see  Naval  warfare 
subjugation,  see  Subjugation 
termination  of,  ii.  72,  274-298 

three  modes,  ii.  274 
temporary     condition,     a,     ii. 

274 
territory  neutralised  in  case  of 

ii.  82-84 
theatre  of,  ii.  80 
treaty  of  peace,  see  Treaty  of 

peace 
violation  of  rules  regarding, 

264 
ultimatum,  ii.  103 
War  crimes  :  conception,  ii.  263 
kinds,  ii.  264-270 
punishment  of,  ii.  271 

effect  of  treaty  of  peace  on, 
ii.  287  and  n 
War  criminals,  ii.  160 
War  rebels,  ii.  91 
"  War  Onskan,"  case  of,  ii.  473 
War  of  Secession,    1861,  case   of, 

ii.  59 
Washburne,   case   of  Mr.,   i.   452 ; 
ii.  157 
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Washington :  Maritime  Conference 
of  (1889),  i.  319 
Three  Rules  of,  ii.  359,  393 
Treaties  of  1854  and  1871  con- 
cerning navigation    on 
the  river  St.  Lawrence, 
i.  229;  ii.  358,478 
1857,  concerning  the  Sound 

dues  i.  251 
1 90 1,      concerning       the 
Panama   Canal,  i.    236, 
568 
Waters,  territorial,   see  Territorial 

waters 
Wei-Hai-Wei     leased     to     Great 

Britain,  i.  271 
Wellington,  Duke  of,  on  bombard- 
ment, ii.  22 1 
"Welwaart  van  Pillaw,"  case   of, 

ii.  418 
Welwood,  William,  i.  304 
Wenck,  i.  94 

Westlake,  i.  87,  93  ;  ii.  79,  479 
Westminster,  Treaty  of  (1654),  ii. 

460;  (1674),  i.  305 
Westphalian  Peace,  i.  60,  563 


Wharton,  i.  88 

Wheaton,  i,  88,  91 ;  ii.  464 

Wild  animals  in  Africa,  preservation 

of,  i.  582 
Wildman,  Richard,  i.  87 
"  William,"  case  of,  ii.  41471 
William  of  Holland,  case  of  King, 

i.  410 
Wisby,  the  maritime  laws  of,  i.  56 
Wismar,  i.  221 

pledged  by  Sweden  to  Mecklen- 
burg, i.  271 
Wolff,  Christian,  i.  85 
Woolsey,  i.  88 

Wrech,  case  of  Baron  de,  i.  445 
Wounded,  treatment  of,  ii.  125,  127, 

211,  347 


Zanzibar,  international  position  of, 
i.  140W 

Zone  for  revenue  and  sanitary 
laws  extended  beyond  the  mari- 
time belt,  i.  245 

Zouche,  i.  81  ;  ii.  442 

Zuider  Zee,  i.  247 
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